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“The Committee on the Rights of the Child expressed as early as 1992 its
deep concern at an increasing number of armed conflicts, as well as at their
crucial and negative impact on a growing number of children. In its first
thematic debate on the topic of 'children in armed conflicts', it recognized the
urgency of creating wider awareness of this reality and adopting decisive
measures to ensure the effective protection of the fundamental rights of children
in time of armed conflict. In the light of that important debate, the Committee
recognized that it would be of essential importance to raise to 18 years the age

of recruitment into armed forces.

* O RERMWEX.



CRC/C/50
Page 38

’The Committee was encouraged in this endeavour by the call made by the
World Coﬁference on Human Rights for the Committee to study this question. It
therefore decided to submit a preliminary draft optional protocol to the
Convention on the Rights of the Child on the involvement of children in armed
conflict to the Commission on Human Rights. This text has constituted the basis
for the important deliberations of your working group. The Committee has further

submitted additional comments to the first session of the Working Group.

“By last year's resolution 1995/79, the Commission on Human Rights invited
the Committee to offer its comments and to be represented at future sessions of
the working group. It is therefore with great pleasure that we are here today
and we welcome this opportunity to exchange views with the members of the Working

Group.

“We would like to stress the importance we attach to this standard-setting
activity designed to ensure the effective protection of children’'s rights
worldwide in situations where they became particularly vulnerable, as it is
clearly in the case of armed conflicts. The consideration of this draft optional
protocol takes place at a time when a special momentum has been built for the

strengthening of the protection ensured by the Convention.

“First of all, the Convention on the Rights of the Child has become a
reference for the quasi-universality of States around the world. Without
precedent in the history of human rights instruments, the Convention has in fact
been ratified or acceded to by 187 States which have committed themselves to
respect and ensure the fundamental rights of children, to adopt all necessary
measures for their well-being and the harmonious development of their
personality, as well as always to be guided by the best interests of the child
in all actions undertaken. There is a wide political consensus around children
and concerted efforts are being made for the realization of their rights. In the
light of article 41 of the Convention, States are even encouraged always to apply
the most conducive norm for children. In fact, several States parties have made
declarations upon ratification or accession committing themselves not to recruit

or to use any person below the age of 18 in armed conflicts.

“The importance of the protection of children's rights in situations of war
has also been identified as a priority for the action of different organizations
within the United Nations system. This is for instance the case of UNICEF with
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its recent “Anti-War Agenda- and of UNHCR through its field action in
situations of emergency. At the same time, Graga Machel, the expert appointed b& the
Secretary-General to undertake the study of the impact of armed conflict on children,
has repeatedly emphasized the absolute need to prevent the involvement of children in
situations of armed conflict, inter alia by stopping their recruitment and their use

to achieve military objectives.

“For their part, States have recognized in the Platform for Action adopted at the
Beijing Conference that violations of human rights in situations of armed conflicts
are violations of fundamental principles of international human rights and
humanitarian law and recently, at the Internmational Conference of the Red Cross and
Red Crescent Movement held in Geneva last December, they have recommended, by
consensus, that parties to conflicts refrain from arming children under the age of 18
and take every feasible step to ensure that children under the age 18 do not take

part in hostilities.

“The draft submitted by the Committee on the Rights of the Child was the result
of its recognition of the negative effects of armed conflicts on children and on the
enjoyment of their fundamental rights, as well as of the need to adopt all necessary
measures to improve their situation. It is a draft Optibnal protocol to the
Convention on the Rights of the Child. It therefore stresses that only those States
parties which are in a position to do so will ratify or adhere to it. As an optional
protocol, this instrument will naturally endorse and take into serious consideration the
principles and provisions of the Convention, and at the same time it should strengthen
the levels of protection of, and respect for the rights of the child. As an optional
protocol, it is clearly not intended to undermine such a widely ratified Convention.
Being complementary to the Convention, the protocol would naturally not need to repeat
provisions that are already incorporated in the Convention itself, such as those
addressing the question of physical and psychological recovery and social
reintegration of children viétims of armed conflict, already covered by the provisions
of article 39 of the Convention.

“In the view of the Committee, the involvement in hostilities of persons who have
not attained the age of 18 is harmful for them physically and psychologically, and
affects the full enjoyment of their fundamental rights. For this reason, it is the
belief of the Committee that persons below 18 should never be involved in
hostilities. In fact, participation in armed conflicts, either of a direct or
indirect nature, raises serious risks for the life of children and hampers their

harmonious development and the realization of the rights which are inherent to their
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human dignity including the rights to a family environment, to education and health,
to a nationality, or not to be subject to ill-treatment or exploitation. It is
important to recognize that in a situation of emergency, it is very difficult to draw
the line between what is to be considered direct and indirect participation. Risks
encountered and fundamental rights denied are similar in both cases, and any situation
undermining respect for the rights of the child should be clearly avoided. For this
reason, we are convinced that a clear prohibition of participation in hostilities of
persons below the age of 18, either directly or indirectly, should be reflected in the
optional protocol.

“The Committee also believes that, in order to ensure the full realization of
children's rights as recognized by the Convention, States parties should not recruit
into their armed forces personé below the age of 18. The same rule should apply as a
matter of principle to voluntary enlistment. Reality shows that emergency situations
often pave the way for the instrumentalization of children, and lead to great risks
for them. For this reason, voluntary enlistment in the armed forces should never be
used as an excuse to allow for the possible direct or indirect participation in
hostilities of persons below the age of 18. Even in those situations where voluntary'
enlistment would be accepted by States, the training of such persons should
incorporate and pay due regard to education on humanitarian and human rights, in the
light of the Convention on the Rights of the Child and in particular of the provisions
of articles 28, 29 and 42.

~In the same spirit, in relation to situations where recruitment, enrolment or
enlistment of children below 18 would be made by armed groups, it might be preferable to
have a child-centred approach stressing that no child should be used or allowed to

participate directly or indirectly in hostilities.

“The Committee on the Rights of the Child took note with interest of the proposal
made in the working group on the role of the Committee to consider situations where
children under the jurisdiction of a State party would have been recruited or used in
hostilities. The Committee considers that such a role falls within its monitoring
functions to assess progress made in the enjoyment of children's rights and to encourage
measures for their effective realization under any circumstance and particularly in

situations where there is a need for the special protection of children.

~As it was previously stated, the intention of the draft optional protocol
submitted by the Committee on the Rights of the Child is to allow States parties which

are in a position to do so to clearly commit themselves not to recruit or allow for
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the participation in hostilities of any person below the age of 18. For this reason,
and in the light of its optional nature, the Committee sees no reason for this

instrument to admit possible reservations on the single subject addressed by it.

~In view of the commitment of this working group and the international community as
a whole to the realization of children’'s rights, it is the hope of the Committee that
your deliberations will soon bring fruitful results, thus decisively contributing to the

improvement of the situation of children involved in armed conflicts.”
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-The Committee on the Rights of the Child welcomes the opportunity to be
represented at the second session of the working group and to submit its comments
on the important area of sale of children, child prostitution and child

pornography.
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“The concern expressed by the working group at the alarming increase
of these serious violations of children's rights is deeply shared by the Committee on
the Rights of the Child and has guided its action in its first years of activity, both
in thé framework of the consideration of States parties reports on the implementation of
the Convention, and of its thematic discussions, in particular the one devoted to the
economic exploitation of children. The participation of the Committee in the working
group is therefore welcomed as an important occasion to exchange views on the steps
undertaken and on possible future measures designed to enhance the prevention of these
realities and the effective protection of children affected thereby.

“The Committee recognizes, as reaffirmed by resolution 1995/78 of the Commission on
Human Rights, the essential value of the Convention on the Rights of the Child and its
‘effective implementation system, to prevent and combat situations of sale of children,
child prostitution and child pornography. In fact, the wide acceptance of the
Convention which has been ratified or acceded to by 187 States, the quasi-universality
of countries around the world, has no precedent in the history of human rights

instruments.

“These States have committed themselves to respect and ensure the fundamental
rights of children, to adopt all necessary measures for their well-being and for the
harmonious development of their personality, as well as to always be guided by the
best interests of the child in all actions undertaken.

“Moreover, the realization of the rights of the child has also become a reference
and a priority in the United Nations system-wide action on human rights. In the light
of article 45 of the Convention and of the final document of the World Conference on
Human Rights, all relevant United Nations system organs and mechanisms and the
supervisory bodies of the specialized agencies are in fact urged to review and
monitor, in accordance with gheir mandates, matters relating to human rights and the
situation of children, as well as to encourage international cooperation in the fields
covered by this international instrument. Thus, the Convention has paved the way for
a wide political consensus around children, both at the national and international
levels. It has furthermore established a comprehensive legal and binding framework

for the promotion and protection of children's rights.

“The fields of sale of children, child prostitution and child pornography are
naturally also addressed by the Convention on the Rights of the Child, specific
provisions being devoted to them, in particular articles 32, 34, 35 and 36. In fact,

the importance of these issues, as well as the need to draw urgent attention and
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encourage concerted action to prevent and combat them, are illustrated by the
attention paid to them in the course of the dialogue held with States parties on the
implementation of the Convention, as well as the decision of the Committee to devote, in
1993, its second thematic debate to the topic 'Economic exploitation of children’.
But it is important to stress that the Convention has not only identified such
situations in an autonomous manner, it has further set up a holistic approach for the
consideration of the human rights of children. In the light of such an approach, all
rights are recognized as inherent to the human dignity of the child, and the
implementation of one right will only be effective when taking into consideration the
implementation of, and respect for, all the other rights of the child. In a word, the
Convention reaffirms the indivisibility and interdependence of human rights.

“The protection of the child from all forms of exploitation, including from sale,
prostitution or pornography should therefore not be seen simply in isolation but in
the broader context of the realization of children’'s rights and taking in due
consideration the international obligations arising from the Convention. Upon
ratification or accession, States parties to the Convention undertake to respect and
ensure all the rights recognized therein to all children under their jurisdiction,
without discrimination of any kind (art. 2). Furthermore, they shall take the best
interests of the child as their primary consideration in all actions concerning
children (art. 3), ensure to the maximum extent possible the survival and development of
the child (art. 6) and give due weight to the views of the child (art. 12). States also
commit themselves to adopt all necessary measures, of a legislative, administrative,
educational, social and other nature, to ensure the full realization of children's
rights (art. 4). To ensure the implementation of economic, social and cultural
rights, States have committed themselves to allocate to the maximum extent their
available resources (art. 4). Similarly, they are bound to create awareness on the
Convention and to disseminate information thereon with a view to make the principles and
provisions of the Convention widely known, by appropriate and active means, to adults
and children alike (art. 42).~ These references show the decisive importance attached by
the Convention, as a human rights instrument, to the national process of
implementation of children's rights. It further stresses the special responsibility
of States in this regard. These realities were in fact also emphasized by the final
document of the World Conference on Human Rights, which called on States to integrate
the Convention on the Rights of the Child into their national action planms.

~As stressed by the Committee during its thematic discussion, this general
framework naturally applies in situations of exploitation of children such as those

considered by the working group. Here as elsewhere, the Convention calls upon States to
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take action with a view to prevent such situations and their detrimental effect on the
life of children, to reinforce the system of children's rights protection and to
ensure the physical and psychological recovery and social reintegration of child victims
of any such form of exploitation in an environment which fosters the health,
self-respect and dignity of the child. Legal reform, awareness and information
campaigns, education and training activities on children's rights, as well as the
establishment of a monitoring mechanism based on a systematic data collection and
evaluation, are some essential measures in this regard. Moreover, the reporting
system established by the Convention is an essential tool for States parties to ensure a
periodic assessment and evaluation of progress achieved in its implementation. It
further allows for the improvement of the situation of children and the prevention of
violations of their fundamental rights. At the same time, the dialogue held between
States and the Committee on the Rights of the Child plays an important catalytic role in
this regard, allowing for the formulation of specific suggestions and recommendations to
States parties, identifying priority areas for action and encouraging programmes of
technical assistance or advice in cooperation with United Nations and other competent
bodies. This approach shows that while putting a clear emphasis on the national process
of implementation and on the responsibility of each State party within its
jurisdiction, the Convention stresses the role of international cooperation and
solidarity to foster the realization of children's rights. It also clearly demonstrates
that situations with a transnational nature, such as those addressed by the mandate of

this working group, call for the consideration of bilateral and multilateral measures.

“This brief consideration of the Convention and of its monitoring system shows
its clear political value, so widely shared around the world, as well as its
comprehensive nature and effective capacity to prevent situations of sale of children,
child protection and child pormography, to protect children therefrom, to ensure their
physical and psychological recovery and social reintegration and to meaningfully promote
measures of international cooperation and solidarity. The essential role of the
Convention on the Rights of the Child for the consideration of policies and the adoption
of measures by States to address such realities is therefore undeniable. For this
reason, we firmly believe that as a priority step, its implementation should be

seriously envisaged and effectively ensured.

“But the Convention cannot be seen in isolation. In fact, other important legal
instruments have been adopted in the areas of the protection of the child against
exploitation, namely through sale, prostitution and pornography, instruments which are
in reality used by the Committee on the Rights of the Child within the framework of
its monitoring functions. As an illustration, mention could be made of the Convention
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on the Elimination of All Forms of Discrimination against Women, as well as of the
Convention on the Suppression of Traffic in Persons and the Exploitation of the
Prostitution of Others or of the ILO Convention on Forced Labour (No. 29). At the
same time, through the activities of the Sub-Commission on Prevention of
Discrimination and Protection of Minorities and of its working group on Contemporary
Forms of Slavery, important and comprehensive strategies have been envisaged to ensure
the implementation of the different éxisting legal instruments and to give guidance in
relation to specific areas where action should be undertaken, such as legal reform,
information, education, social assistance, reintegration and international
cooperation. Special reference should be made in this regard to the two programmes of
action adopted by the Commission on Human Rights for the Prevention of the Sale of
Children, Child Prostitution and Child Pornography and for the Elimination of Child
Labour. Presently under preparation is a new Programme of Action on the Prevention of

Traffic in Persons and the Exploitation of the Prostitution of Others.

“The progress achieved in the implementation of these programmes of action is
periodically evaluated both by the Sub-Commission on Prevention of Discrimination and
Protection of Minorities and the Commission on Human Rights. The Commission further
considers the important activities of thematic rapporteurs, as the Special Rapporteur on
violence against women or the Special Rapporteur on the sale of children, child
prostitution and child pornography who has adopted important recommendations on ways
to address the areas covered by her mandate. The role of the Commission on Human Rights
is therefore of a decisive importance, both in relation to evaluation of progress and in
the light of the recommendations it can address for future action to be undertaken by
States. This open-ended working group is certainly well placed to assist the Commission

in this endeavour.

-1t is also interesting to note that the issues of sale of and trafficking in
children, child prostitution and child pornography deserve special attention within
the United Nations system-wide action. Mention could be made in this regard to ILO,
as stressed above, or to the activities developed by UNICEF in the framework of the
implementation of the Declaration and Plan of Action adopted by the World Summit for
Children.

“At the same time, in the area of crime prevention and criminal justice,
important steps have also been taken. In fact, the Ninth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, held last year in Cairo, called on
States to adopt necessary measures aiming at the prevention, protection and

rehabilitation of children victims of any form of violence, including sexual violence
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and sexual exploitation. It further invited the Commission on Crime Prevention and
Criminal Justice to consider drafting an international convention on the illicit traffic
in children which may embody the necessary elements to effectively combat this form of
transnational organized crime. The Commission soon ensured a follow-up to this
invitation and at its fourth session requested the Secretary-General to initiate the
process of requesting views of Member States on the elaboration of such an international
convention on the illicit traffic in children. An important standard-setting activity
is therefore already under way within the United Nations system in this area. It is
interesting to note that the Commission further decided to request the Secretary-General
to organize a meeting of an expert group on the prevention of the sexual exploitation of
children for commercial purposes within the context of international travel (sex

tourism).

“The Commission also requested the Secretary-General to enhance inter-agency
cooperation within the United Nations system with a view to avoiding duplication and
overlapping of activities between different actors concerned - a consideration we all
naturally share. The importance of the areas of child prostitution and child
pornography is further reflected in other international actions. We should recall in
this regard the activities developed by INTERPOL, in particular through its Standing
Working Party on Offences against Minors, guided by the consideration of the best
interests of the child and designed to encourage a close cooperation between national
polices and an effective training of law enforcement personnel. Moreover, mention
should be made of the World Congress against the Commercial Sexual Exploitation of
Children which will take place next August in Stockholm. This important meeting,
where governmental and non-governmental representatives will consider a concerted action
to decisively contribute to the eradication of such phenomena, is being prepared in
close cooperation with UNICEF, the Committee on the Rights of the Child and
non-governmental organizations active in this field. It will certainly provide for a
special opportunity for participants to demonstrate their serious commitment to children
and to the Convention on the Rights of the Child, while taking into consideration the
strategies envisaged by the two Programmes of Action adopted by the Commission on

Human Rights.

“The Committee is for its part deeply encouraged by all these efforts that, as
recommended by the World Conference on Human Rights, are intended to incorporate
standards as contained in international human rights instruments in domestic legislation
and to strengthen national and international mechanisms and programmes for the defence
and protection of economically-exploited children, including through child pornography
and child prostitution. It also recognizes, as stated by the final document of the
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World Conference on Human Rights, that there is a need to maintain consistency with
the high quality of existing standards and to avoid proliferation of human rights
instruments. In this spirit, the Committee reaffirms its belief that priority should
lay with the strengthening of the implementation of such a set of existing international
standards. It further stresses that increasing cooperation should be ensured between the
different United Nations mechanisms competent in the areas of sale of children, child
prostitution and child pornography - including the Committee on the Rights of the
Child, the Commission on Human Rights and its mechanisms and subsidiary bodies and the
Commission on Crime Prevention and Criminal Justice. In the case where it would be
found that, taking into account existing international instruments and established
mechanisms and strategies (such as the two programmes of action adopted by the
Commission on Human Rights), there would be a need to be more precise in the guidance to
be given to States, United Nations and other bodies, it is the view of the Committee
that a set of general guidelines could be envisaged. Such a solution would allow to
endorse and take into serious consideration the principles and provisions of the
Convention on the Rights of the Child, as well as other relevant instruments, without
running the risk of undermining their contents, nor repeating their provisions but

rather ensuring a complementary role”.
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