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KOMMUTET I10 ITPABAM YEIIOBEKA

PACCMOTPEHHUE NOKIIAIOB, IIPEOCTABJIEHHBIX T'OCYOTAPCTBAMU- YHACTHUKAMU
B COOTBETCTBUM CO CTATBEN 40 ITAKTA

TpeTbn IepHOIMUYECKME JIOKJIAIbhl T'OCYIAPCTB- YYACTHUKOB,
nojJiexkapinue mpencraBiaennio B 1990 romy

o0aBeHHe

MABPUKUA

[2 wuronst 1995 romal

1/ IlepBOoHAYAILHBIA TOKJIAN, IIPEICTABICHHBIM NPABUTEILCTBOM MAaBpPUKUS, CM. ITOKYMEHT
CCPR/C/1/Add.21; paccMoTrpenne nokiama KomureTroM, cM. mokymentsl CCPR/C/SR.110-
SR.111 u OdwmmanbHele oT4YeThl I'eHepanpHOM AccaMOJer, TPHUAIATE TPeThbs ceccws, Jomoanenme N
40 (A/33/40), nyHKTel 451-520. Bropon mepuommyeckuil mokian MaBpUKHS, CM. HTOKYMEHT
CCPR/C/28/Add.12; paccMoTrpenne nokiama KomureTroM, cM. mokymenTtsl CCPR/C/SR.904-
SR.906 u OdwummanbHbeie oT4YeThl I'eHepanpHOM AccaMOer, COpOK deTBepTas ceccws, Jomoauenme N
40 (A/44/40), nyHKTel 487-540.

Undopmanus, mpencTaBieHHass MaBpUKHEM B COOTBETCTBUU C OOIIUMH DPYKOBOISIIUMU
MIPUHIAIIAMA OTHOCHUTEJIBHO BCTYIUTEIBHON YACTH MOKJIAMOB TOCYIAapPCTB- YIACTHUKOB, WM3JIATaeTCsl B
ocHOBHOM nokymeHTe (HR1/CORE/1/Add.60).

GE.95-18735 (R)
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Cekperapuat Opranumzanuu OObwenuHeHHbx Harwmit ( LlenTp mo mpaBam dYenoBexa)
CBHUJIETCILCTBYET CBOe yBaxkeHUEe IIOCTOSHHOMY IIpeICTaBUTENbCTBY MaBpukus mipu OTaeeHUn

Opranmsanun OO0benuHeHHBIX Hanmin B 2KeHeBe M MMeET YeCTh IOATBEPIMTEL IIOJNYYEHHE €TI0
maceMa MMG/UN/13 ot 2 wmrons 1995 roma, mIpempoBOXIAIOIIET0 TPETHHM TEPUOTUYECKUM ITOKIIAT
MaBpukus B COOTBETCTBHM €O craThern 40 MeXIyHapogHOrO IIaKTa O TPaXKJaHCKUX U
IMOJUTHYECKUX IIpaBax, a TaKKe OCHOBHOM IOKYMEHT, IIPEICTABIEHHBIA B COOTBETCTBUHU C

OOIIIMMHI PYKOBOISIIMMHU IIPUHIIAIIAMA OTHOCHTEIBHO BCTYIUTEILHOM YaCTH HOKJIAIOB TOCYJapCTB-
yuacTHuKOB.  CooTBercrByromias uHbopMmanus OygeT IpencTaBiieHa KOMHTETy IO IIpaBaM dYeIoBEKa

Ha €ro C.]'ICILYIOH_[CI;I CeCCHH.

27 wurons 1995 roma
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MPEJICTABUTEIIbCTBO MABPUKWS IIPU OPTAHU3AIIMM OBBEIWHEHHBIX HAIIUA
2KEHEBA

2 uious 1995 roma

Hcx. N MMG/UN/13

I'- uy Ho6paxumy Pammy,
ITomomrauky I'eHepalbHOrO CceKpeTaps
IlenTp mo mpaBaM dYeJOBEKa

Palais des Nations
1211 Geneva 10

HNmero uecTh cociaThecsi Ha BepOaipHyI0 HOTy (3a N G/SO 221/922(3)) or 12 nmexabps
1994 roma OTHOCHTEIBHO 00S3aTeIbCTBA TOCYHAPCTB - YYaCTHMKOB MeXXKIyHapOTHOTO ITaKTa O
rpaXXIaHCKUX W TMOJUTHYECKUX IIpaBax IO IPEACTABIEHUIO MOKIAIOB M HAPaBUTh B COOTBETCTBHUU
¢ myaktoM 1 b) cratem 40 MeXIyHApOTHOTO MaKTa O TPaXKJAHCKUX U TMOJUTUYECKUX TPaBax
TPETUI MIEPUOSUYECKUN MOKIan PecrmyOnuku MaBpHKHMI M COOTBETCTBYIOIIME IIPHMIIOXKEHMS K HEMY.

Byny mpusHaTelleH 3a CcBOeBpeMeHHOe HHboOpMUpoBaHHe IIOCTOSHHOTO MpPEeACTaBUTEILCTBA O
MOpPSIIKe TIPeJCTaBICHHUS IOKJama HpaBUTEILCTBOM MaBpUKMS.

IIpuMuTe yBEpPEHHST B MOEM TIJIYOOKOM YBasKEHMH.

(II. Kiope)
MUHHCTpP- COBETHUK
3amecTutens IIOCTOSSHHOTO TIPENCTABUTENS
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MEXIYHAPOJIHBIA ITAKT
o

TPASKIIAHCKUX

n

IIOJIMTUYECKHUX IIPABAX

TPETUHA NEPUOJIUYECKHU JOKIIA]JL

PECITYBJIUKA MABPUKHWU

T'EHEPAJIbHAS TTPOKYPATYPA

MAPT 1995 TONA
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YACTBD 1l
Cratps 1

1. MexXayHapOIHbIE YUYpeKIeHHs, HampuMep BceMHpHBI OaHK, HEOTHOKPATHO YKa3bIBAlld Ha
MaBpukrii KaK Ha OIMH W3 HamoOollee SpPKUX IIPUMEPOB OOeclevYeHus MOIIUHHON ITeMOKpPaTHUU
cpely KakK aHTIOS3BbIYHBIX, TaK MU (PaHKOS3BIYHBIX CTpaH AdpHKH.

B crathe 1 Kouctutynum PecnyO6ankyu MaBpHUKUI TOBOPHUTCS, UYTO MaBpHUKHUN SBISIETCS
CYBEpPEHHBIM IEMOKPATHYECKHMM TOCYTapCTBOM. OTO O3HAaYaeT, 4YTO TOCYIapCTBO YIPABISIETCS B
COOTBETCTBUH C IPYTUMH MOJNOXEHUSIMU KOHCTUTYIIMH, B KOTODBIX HM3IIaraloTCS OCHOBHBIE
MIPUHIINILI TEMOKPATHYECKOTO YIIPABIEHUsS CTPAHOW. OTH IPUHIUIBI BKIOYAIOT TapaHTHIO
YyBaKeHUS TIpaB YeJOBeKa W OCHOBOMOJAralommx cBoOOx... ( padbsicHeHHWe cymbu Pemdyma cm. B
MmaTepuanax mo jmeny “"Lincoln v. Governor-General & Ors 1974 MR 112").

2. PaccmarpuBas memo "Ste. United Docks & Ors v. The Government of Mauritius
(1984) MR 174", TaWHBI COBEeT OmOOPWJ IMOIXON Jopia IIWIIoKa K TOJKOBAHWUIO ITOJIOXKEHUI

Kouctutynuu mo geny "A.G. of Gambia v. Mamodun Jobe (1984) 3 WLR 174"

" KOHCTUTYIMH BOOOIE W TOM €€ YacTH, KOTopas 3alllWIIaeT W 3aKpeIlIseT

OCHOBOITOJIATAIOIE IIpaBa M CBOOOMBI, TapaHTHUPYEMbIe BCEM TIpaskKgaHaM TIOCyIapCTBa,
clenyeT IPHUOaBaTh IIMPOKUI ¥ IleleHAIpaBIEHHBIA XapakTep'.

3. YuacTtBys B paboTe MeXAYHApOOHBIX (GOpyMOB, MaBpUKHI IOCIENOBATENbHO OTCTAUBAET U
IONIepPKUBACT MPABO HAPOXOB HAa caMoollpenelieHue ( Hampumep, HapomoB IlamecTwHBI U
BocHun).

4, T'oBopst 6Gojee KOHKpETHO 00 adpWKAaHCKOM permoHe, MaBpHUKHHM BHEC CBOM KOCBEHHBIMN
BKJIaJ, B BOCCTaHOBIeHUEe neMokpaTum B IOxHont Adpuke. Ilociae mpoBeieHHss TaM B IIPOIIOM
romy IIEPBBIX JIEMOKPAaTHYECKMX BHIOOPOB MAaBPUKHNA CTall OMHOM W3 IEPBBIX CTPaH, YCTAHOBHUBIIIHX
IuIIoMaThuveckue oTHolneHus: ¢ HOskHon AdpuKoi.

5.1 MaBpukuil SBISETCS OTHOM M3 CTpaH, KOTOPbIE MOTYT TOPIUTHCS CBOUMU
IEMOKPATHYeCKUMH Tpagunusamu ( 3a WCKItouyeHWeM Imepuoma 1969-1971 romoB, KOTIa BBOIUIIOCH
Ype3BbIYAHOE ITOJIOKEHHE).

5.2 Ilepenm BBemeHHMEM 4YpPE3BLIYANHOIO ITOJOKEHUS BCEOOIIME BBIOOPHI, 3aIlJIAHMPOBAaHHBIE Ha
1971-1972 rogpl, ObuTHM TlepeHeceHbI Ha 1976 rom, a BBIGOPHI B MECTHBIE OpPraHbl H
OOIIIEHAIIMOHAIbHbIE TOIMOIHUTEIbHBIE BBIOOPEI OBLIM IIPOCTO OTMEHEHBI.
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5.3 Opmaako B 1982 roay HpOM3OIIIM ITO3WTHBHBIE M3MEHEHHS B pPe3yabTaTe IIPHHSTHS IIOIPaBKHU
Kk Koncrurymun (3akona o6 m3menenmn Koncturyimm Maspukus 1982 roma), KoTopasl TeIephb

OpeayCMaTpUBaeT, UYTO 3aKOHOIATEJIbHBIA aKT 00 M3MEHEHHUU CPOKOB IIOJJHOMOYMN YJIEHOB
ImapaaME€HTa MO2KET OBITh OpUHAT JUIOb B TOM ClIy4yae, €ClIH.

"OH OBLI BBIHECEH Ha OOIIEHAPONHBIA pedepeHIyM, OTOOpPeH HE MEHEEe YeM TpeMs
YETBEPTSIMU H30MpaTellel M IOAJep>KaH IIpM 3aKIIOYMTEILHOM TOJIOCOBAHUM B AccamMoOiree
BCEMHU 4WIeHaMH 3aKOHOIATEILHOM accaMOIen'.

Tem ke 3aKOHOM OBLIM BOCCTAHOBJIEHBI IPOLEAYPHI IIPOBEIEHUS ITOIOJIHUTEIBHBIX BEIOODOB
M BBIOOPOB B MECTHBIE OpTraHEI.

6.1 CoBceM HemaBHO BepXOBHBIM CyH BBICKa3aJ CBOHM COOOpaskeHHS II0 HEKOTOPBIM acIeKTaM
TIPOBEIEHUS BBEIOOPOB Ha MaBpUKHU.

6.2 B gmene "UDM v. Governor-General & Ors (1990 MR 118)" WCTEll, CChLIAsCh Ha
cratem 1, 3, 8 u 33 KoHCTHUTYyLMH, OCIapuBall IOPUIAYECKYIO cuily IIpaBHMII TpoBEIEeHUS

BBIOOPOB B 3aKOHOJATEIbHYIO accaMoOnero. Otum IlpaBumia mpeaycMaTpuBaiad, YTO IJHIIO,
BBICTABJISIOIIEE CBOIO KAHTUOATYPY Ha IIapiaMEHTCKHMX BBIOOpAX, JIOJKHO BHECTH 3aj0T, KOTOPBIA

OyIeT IepemaH B Ka3Hy, €CIM DTOT KAHIWOAT HE IOJYYUT OIPENeEHHOTO IPOIEHTa TOJIOCOB.
B 1989 romy B »tm IlpaBmia OblIa BHeCeHa IIONPaBKa, IIPENyCMAaTpHBAaIOIIas YBEIWYEHHE pa3Mepa

saora ¢ 250 mo 10 000 pymwmi. Cym HOCTAaHOBMII, 4YTO, XOTS TpeOOBaHME O BHECEHHH 3aj0Tra

caMo mo cebe He MpoTUBOpeunT KOHCTHTYyImWM, CcymMma 3ajiora, ompeneieHHas ( M3MEHEHHBIMM)
IIpaBuitaMu O IIPOBEIEHHWH BEIOOPOB B 3akKoHOmAaTedbHYIO accambiero 1989 roma, sBisteTcs

AHTUKOHCTUTYIIMOHHBIM HMYIIIECTBEHHBIM IIEH30M IS KaHIWUIATOB, W BBIHEC DPEIIEHWE O TOM, YTO
atu [lpaBmila He WMEIOT IOPUAMYECKON cuibl ( cM. mpmioxeHue ).

6.3 Ilo memy "Valayden & Ors v. The President of the Republic & Ors 1995
SCJ 16" ( cm. mnpumoxkenue |I)  cymbs eIUHOIHMYHO BBIHEC CYIeOHOE MPEINUCAHWE O IIPOBEIECHUM

IOIIOJTHUTENLHBIX BBIOOPOB B TPEXMaHIATHOM HM30MPATEILHOM OKpPYTe IS 3alOJTHEHUS HECKOIBKUX
BaKaHCHM. 3aKOHOJATEILCTBO MaBpHKHUS HE CONEPKUT HHUKAKOIO ITOJOKEHHS 00 00s3aTEeIbHOM
yJacTHHX B BBIOOpaxX. Bompoc 3akiarovalics B TOM, MOXKHO JIM Ha TaKHX BbIOOpax IIPHHYXKIATH
n30MpaTeaed TOJOCOBAaTh 3a IBYX KAHIWIATOB M B IIPOTHBHOM Cllydyae OOBSIBHATH WX H30MpaTelbHbBIE
OIOJIETEHN HENEeNCTBUTEILHBIMH.

Cy,u IIOCTAaHOBUJI, YTO IPHHYXICHUC H36I/IpaTCH6ﬁ TOJIOCOBATh 3a CTOJIBKHUX KaHIWIATOB,
CKOJIbKO HMMEETCS BaKaHCHUW BO BTOPOM Type BLIGODOB, HEC ABIACTCA AHTHUICMOKpPATHYHBIM U HE

IIPOTHBOPEYMT KaKOMY- 100 mojoxkeHnio KoHcturymum. IIpw IpoBeneHWMH BCEOOIIMX BEIOOPOB B
KaXXJIOM H30MpaTebHOM OKpyre HMMEETCS TPHM BaKaHCHUM, M 3aKOH IPEIIIMCHIBAET H30MpaTEIsIM
TrOJI0COBAaTh 3a TpeX KaHIMIATOB.
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7. CieyeT OTMETHUTH, UYTO IIOCIIE IIPOBEIEHMS BCEOOIIMX BBHIOOPOB HE IIOJIYYMBIIIHE

MOCTATOYHOIO KOJHYECTBA TOJOCOB KAHIWIATHI MOTYT OO3KAaJOBATh PE3YIbTAThHI BBHIOOPOB,
morpeboBaB OT BepxoBHOTO cyma OOBSIBATH M30paHME MX OIIIOHEHTOB HEIENCTBHUTEILHBIM II0O

IIpVYMHE IOINYIIEHHBIX HAapylIeHHW. Bo Bcex MOJOOHBIX ClydasiX BepXOBHBIA CyJ, OTKIIOHSI TaKHe
XoJaTamncTBa.

Cratpst 2

1. ITockonbky Ha MaBpukuy OMHUIMAILHO IPW3HAHBI OBA $3bIKA, OOJBIIMHCTBO JKHMTEJIEH
TOBOpPAT KaK Ha AaHTIMICKOM, TaK ¥ Ha (GPaHIy3CKOM S3bIKaX.

2. B monynspHBIX opraHax ITle4aTH OYEHb YacTO IIMMPOKO IIUTHPYIOTCS BBIIEp>KKHM u3 IlakTa Ha
AHTIIUACKOM U (hPaHIY3CKOM SI3BhIKAaX.

3. B Hacrosiiiee BpeMsi IIOCIe BBEIEHHS HOBOM YYeOHOM MUCIHUIIAHBI - " OOIIeYeIoBeYeCKUe
IEHHOCTH" YyYalllhecs IMKOJ IOJNyYaroT IOAPOOHYI HHGOPMAIMI0 O IIpaBax dYelloBeKa.

4, Kpome TOrO, OYEHP AaKTHBHO IENCTBYET MECTHOE OTIeJeHHe opranm3anuy " MesXayHapomHas
aMHHUCTHS', OpraHu3ysT MHOTOYMCII€HHBbIE MEPOIIPUSITHS, HaIpaBIIEeHHbIE Ha pPa3biICHEHHE
KOHIIETIINK IIpaB 4YeJIOBEKA.

5. B cenrsiope 1993 roma yHMBEPCHUTETHI (DPAHKOS3BIYHBIX CTPAH MPHHSIINA DEIIeHHE O
TIpoBelleHNY Ha MaBpHKMHM MEXIYHApPOITHOTO0 KOJUIOKBHYMa Ha TeMy " 3HavYeHWE IIpaB 4YeJOBEKa LIS
¢GbpaHKOS3BIYHBIX CTpaH".

DTOT KOJUIOKBUYM OBLT OPraHM30BaH B paMKaX BCTPEYM Ha BBICIIIEM YPOBHE IIPEICTAaBHUTENEH
b paHKOSI3BIYHBIX TOCYIAPCTB, TIaBHOM TeMOM KOTOPOM TakKxke OBLIO yBaKeHHE IIpaB YeJOBEKa.

DT MeXIyHapOITHBIE COBEIaHWS, KOTOpHIE IMHPOKO OCBEIIAINCh CPEICTBAMU MAacCCOBOM
wHOpPMAINY, TOATBEPIUIIM TO BaXHOE 3HAYCHWE, KOTOpPOEe MpPUIAcTCs IIpaBaM dYeJOBeKa Ha
Magppukum.

MaBpuKrii BHOBL OBLI Ha3BaH B 4YHclIe Hambojee IepefoBbIX adhpHUKAHCKUX CTpPaH, B
KOTOPBIX ®(@GEKTUBHO COOMIOTAIOTCS IIpaBa dYeJOBEKA.

6.1 Tpaxmane, 3asBILIONIME O HAPYIICHHWH IIpaB W CBOOOJ, 3aKpeIlIeHHBIX B IlakTe, HMeEOT
cBoOOmHBIN goctynm K cymam. Cratest 17(1) KoHcTUTynmm riracur:

"Ecnmm Kakoe- 1100 IIMIIO YTBEPKIAET, YTO IPUMEHMTEILHO K HEMY TO WM HWHOE H3
WM3II0KEHHBIX BBIIIIE ITOJOKEHWHA HACTOSIIEN TJaBbl OBLIO HAPYIIEHO, HAPYIIAeTCs WU
MOXKET OBITh HAapyIIeHO, TO 3TO JHWI0, OE30THOCHUTEIHHO K JIIOOBIM IPYIMM
IIPEIYCMOTPEHHBIM 3aKOHOM HEHMCTBHUSM II0 JAHHOMY BOIIPOCY, MOXKET OODAaTHUTLCS B
BepXoBHBIN Cyn ¢ XOmaTaMCTBOM O BOCCTAHOBJIEHUM CBOUX IIpaB’.
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6.2 BepxoBHBIA Cynm 00IamaeT HEOTPAHWYEHHOM IOPUCAMKIIMEN B INIAHE DPACCMOTPEHUS M
BBIHECEHHUS DEIIEHMUS II0 JIO0OMY TIPakJaHCKOMY WIIM YTOJOBHOMY €Iy B COOTBETCTBHH C JIOOBIM
3aKOHOM, HCKIII0Yas 3aKOHOTATEIBCTBO O IHUCIUIIIMHAPHBIX B3BICKAHMSAX, WM TAaKOW IOPUCTUKIIHEN
¥ TIOJTHOMOYHSIMH, KOTOPBIMH OH MOKET OBITh HajelleH coriiacHo KOHCTUTYIIMH.

6.3 Ha Maspukum IeHCTByeT He3aBHCHMas CyldeOHAass CHUCTEMa. ODTa HE3aBHCHUMOCTH
rapaHTUPYETCSI TOPSIKOM HAa3HAYEHWsS W CMEIIEHUS CYIeH.

6.4 JlewcTByIoIlyie MOPOLEAYPhI TapaHTHPYIOT HCIOIHEHHE CYIeOHBIX DPEINeHHH W IIPUTOBOPOB.

6.5 Kpome TOro, B HACTOSIIEE BpeMs CYObl OTKAa3allMCh OT IIPEKHEN NPAKTUKUA HEBLIHECEHUS
CyIeOHBIX 3aIlpeTOB B OTHOINEHWH NEMCTBUI TOCYILApPCTBA. B paccMoTpenHoM HemaBHO mele
"Rogers v. The Comptroller of Customs SCJ 115 of 1994" WCTEI MMIIOPTHPOBAI
napaboINYECKYI0 TEJIEBU3UOHHYIO aHTeHHY u3 IOxKHOM AdpHKu. On 3amnaThia 3a BTy aHTEHHY
GUCKATBHYIO TOIIINHY, COOp 3a BBO3 M HAJOI.

OTBEeTYHK OTKAa3aJCs BbIJATh €My AQHTCHHY, 3ad4BHB, YTO OH IOJIZKCH 06paTI/ITLCH 3a
pa3spemicHUEM B YHpaBJ'ICHI/IC CBsI3HM, IIOCKOJIBKY YyCTaHOBKa Hapa60J’[I/I‘ICCKI/IX aHTCHH Ha MaBpI/IKI/II/I
3arpeiicHa.

Cyn HOCTaHOBMJI, 4YTO IIPaBO YeJOBEKa Ha IIPHEM TEJNENPOrpaMM SBISIETCS OTHUM W3
DIIEMEHTOB CBOOOMLI BBIpasKeHWS MHEHHH, KOTOpas rapaHTHpyeTcsd KOHCTUTYIHMEH W JIPYTHMH
MOKYMEHTAMHU, KacaloIIMMICS OCHOBOIIOJATAIONINX IIpaB.

Ccplrasich Ha penreHre EBpoIleficKoro cyga IIo IpaBaM dYejioBeka oT 22 Masg 1990 roma 1mo
neny ¢upmbel " AYTPOHHK AI", cyn mpeamycal OTBETYHMKY BBIIATH HCTIY I1apabOIHMUECKYIO
anterny (cm. mpunoxenue llI).

Cratpst 3

1. B cratbe 3 KoHCTHUTYyIHMM TOBOPHUTCS O TOM, YTO 3amlpelaercs Kakas- JU00 JTUCKPHUMHIHAIHS
MeXJIy MYXUYMHAMHA W JKEHIIUHAMH B OTHOIIEHWM OCHOBOIIOJAraloIX IIpaB M CBOOOJ.

2. B mauame 80- x romoB B I'pakimaHCKui Kojuekc MaBpuKus OBIIM BHECEHBI CYIIECTBEHHBIE
IIONIPaBKY, HaIpaBlIeHHbIE HAa YCTPAaHEHHE KaKOW OBl TO HM OBLIO IUCKPHMUHAIIMM B OTHOIIECHHU
3aMYXHUX >KEHIIMH.

3. B cratee 5 3akona o ¢uHaHcHpoBaHuu 1992 roma 3aKpeIISIIOTCS HOBBIE IpaBa 3aMYy>KHUX

JKEHIIIWH, KOTOphIe paboTaloT MO HAWMy WM 3aHUMAIOTCS OTHOM M3 CBOOOITHBIX IIPOQeCCHi,
TIOCPEICTBOM BKIIIOYEHHS " MOXOIa OT WX NpOodEeCCHOHAILHON NeATEILHOCTH' B OIpeneclicHue

" TpyHooOBBIE TOXOMBI' s Iellel cOopa IOJOXOTHOIO HaJora.

4.1 EpwacTBeHHas ¢dhopMa TUCKpUMHHAIIMU, KOTOpas IO CHUX IIOp IPOSBISETCS B HAIlEM CBOJIE
3aKOHOB, OTMEYaeTCcs B 3aKOHONATEIBCTBE, PErJIAMEHTHUPYIOIIEM BOIIPOCHI T'PasKHaHCTBA.
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4.2 B peme "Guyot v. Government of Mauritius (1991) MR 156" WCTLBI YTBEPKIAIH,
YTO TpaBmWia 00 OrpaHMYEHWW HaliMa Ha pPa0OTy JHWI, HE SBISIOMIMXCS TpaxXkmaHaMu MaBpUKUS,
1970 roma SBISAIOTCS MTPOSBICHWEM NWCKPUMUHAIIMKM IO MPHU3HAKY IIOJIa W HAPYIIAIOT IOJOXKEHUS

Konctutynmun. B cOOTBETCTBMM ¢ ®THUMH IIpaBHUIIaAMM >XKeHa MAaBPUKHMIICKOTO TpasKIaHWHA B
OTIMYHE OT MY>Ka MAaBPHMKUMCKON TpakXIaHKW He HYKITAETCS B pa3pellleHuH IS ITOCTYINIEHUS Ha
OILTAYMBAEMYIO paboTy.

Cyn mocraHOBWI, 4TO AndbepeHTNPOBAaHHBIN MOIXO0I B IpaBUiIaxX 00 OTpaHWYCHWW HanMa
Ha paboTy NHI, He SBIMIOIUXCS rpaxkpgaHamu, 1970 roma He sSBiseTcsS IUCKPUMHHALIAEH IO
IIpU3HAKy II0JIa B HapyIIeHHWEe OCHOBOIIOJATAIONIETO IIpaBa TpaXKmaH Ha 3aIlllUTy 3aKOHA B
cooTBeTCTBHH co craTheil 3 KoHcTHTynmmum m 4to Takow nuddbepeHINPOBAHHBIN HOIXOT
WCHOJB3YeTCS HE IMOTOMY, YTO MAaBPHUKHUICKHE 3KEHIITMHBI ITONB3YIOTCS IO 3aKOHY MEHBIIUMU
IpaBaMy, a IIOTOMY, YTO WX MYXKbsS SIBISIOTCS T'pakIaHAMHM WHOCTPAHHOTO TOCYHAapCTBa, KOTODPBIM
He TPEICTABISETCS IIPUBIIIECTHH, TapaHTHUPYEMBIX 3KEHaM- HMHOCTPAaHKAM MAaBPHKUMCKUX TpakIaH
(cM. mpunoxenwme V).

Cyn cocmancs Ha meno "Union of Campement Site Owners and Lessees and ors v.
Government of Mauritius and ors 1984 MR 100", IIPA PACCMOTPEHHUHM KOTOPOro BepXOBHBIN

Cyo OTMETHJ, 4YTO B ero (GYHKIWM HE BXOIUT BBIpaXKeHHE MHEHUU OTHOCHTEIBHO COOTBETCTBUS
KoHCcTHTYIMN W 3aKOHOTATENHCTBA MaBPUKHUS IIONOXEHUSIM MeXIYHapOXHOTO ITaKTa O
IpakIaHCKUX W IONUTHYECKUX IpaBaX. TakmM mpaBoM HamedseTcs KomumTer mo mpaBam
yejgoBeka (cMm. mpmioxkenue V).

4.3 Boeumn cpuenadbl obMIUANBHBIE 3asBIEHHS O TOM, 4YTO B IENSX YCTpPaHEHMS KAaKOHM OBl TO HH
OBUIO NUCKPUMMHAIIMKA B OTHOINEHWH KEHIIWH B OJMXKaWIlee BpeMs OYyIyT BHECEHBI IIOIIPABKU B
3aKOH O TpaxkIaHCTBE.

4.4 B »TOM CBI3u OYOyT BHECEHBI W3MEHEHUS B CIEOYIOIINE IOJOKEHMS 3aKOHOMATEILCTBA:
craten 16, 20, 21, 23, 24 Koucturymumn,
crateu 7, 9, 14 3akKoHAa 0 MaBPHUKHUICKOM TpasKIaHCTBE.

Biaromapss IPUHSTHAIO STHX HOIPABOK OYIyT MCKOPEHEHBI JI00ble (OPMBI ITHCKPUMUHAIINHK B
OTHOIIIEHUH >KEHIIIUH.

Cratpsa 4

1. B crathe 18 KOHCTHUTYIMH H3JIaraloTcsd Te OTPAHHYEHHS OCHOBOIIOJATalOIIWX IIpaB M
CBOOOJ, KOTOpPBIE BBOIATCS B IIEPUOM, HEHCTBUS YPE3BBIYANMHOIO ITOJOKEHHUS.



CCPR/C/64/Add.12
page 10

2. IIpuMeHeHNEe TOJOKEHUN DTOM CTATHU IIOJJIEXXUT CTPOrOMY KOHTPOIIO.  Bo- mepBBIX, O
BBEJEHNHM TAaKOIO IIOJOKEHMS MIOJKEH OOBSBUTHL IPE3UNEHT. BO- BTOPBIX, TaKOe€ pEIIeHHE
IIOJIKHO OBITH OJOOPEHO IBYMsI TPETSIMH YJIEHOB 3aKOHONATEIBLHON accamMOjed B TeYeHHUE
OIIPENEeNIEHHOTO IIEpUOJa BpPEMEHM.

3. Kpome Toro, B crarthe 18 mpemycMmaTpuBaeTcs yupeXKmeHHE OECIPHUCTPACTHOTO TPHOyHAalla
IJIsi GOPBOBI C JIIOOBIMM 3JI0YIIOTPEOJIEHUSIMU WCIIOJTHUATENLHON BIIACTA B IEPUON, IEHCTBUS
YpE3BLIYAMTHOTO TIOJOKEHHSI.

Cratpsa 5

1. ITonoxxenust craTth 5 COIIAcylOTCS ¢ 3aKOHOIATEIHCTBOM MAaBpUKWS, IIPA DTOM
rapanTupoBanHas IlakToM cBOOOIA BBIpaKEHHS MHEHHMH HE O3HadyaeT, dYTO ®Ta CBOOOJA HHUYEM HE
OrpaHHYEHa.

2. IIo meny "R. V. Boodhoo & Anor 1990 MR 191" BepXxOBHBIA Cyn IIOCTAHOBHWII, YTO
ctaThd 299 YrojoBHOro Kojekca MaBpHMKMS O HAKA3aHUM 3a IyOIMKAIUIO JIOXKHBIX CBEICHHUI
NpegyCMaTpUBAeT, YTO HUKAKOe JUI0 He HMeeT IIpaBa M3JaraTh KaKue- JIMOO CBEIEHMS, KOTOpPLIE
MPENCTABISAIOTCS JIOKHBIMU WMIM MOIYT IPUBECTA K HAPYIIEHUSM OOIIECTBEHHOIO IIOPSAAKa M
OOIIIECTBEHHOIO COINIACHs, M 3asgBJIATh, YTO OHO BOBCE HE O00A3aHO INPUHMMATL Pa3yMHBIE MEPLI
II0 TIPOBEPKE JOCTOBEPHOCTH TaKuX cBemeHui.  ClleqoBaTeJIbHO TaKOe OTpaHMYEHUE CBOOOJIBI
BBIDaKEHUS MHEHMH SBISETCS Pa3yMHLBIM M OIPABLAHHBLIM.

3.1 Ilo pmeay "Heeralall v. Commissioner of Prisons 1992 MR 70" BepXOBHEIA CyII
OTKa3alics NpH3HAThL HaAIW4YMe HOroBOpa O BEImave MexXay MaBpukumem u PpaHIMEN, ITOCKOIBLKY
TaKoOM JOT0OBOP OBLI 3aKIIIOYEH IO IIOJIYYCHUA MaBpI/IKI/IeM HE3aBUCUMOCTU.

3.2 HHTepecHO OTMETHTH, YTO IIPA DTOM CyJ BBIPA3WJI COMHEHHE B TOM, OYIET JH
MaBpPUKHUCKUY TpakJaHUH IIOJNb30BATHCSA TEMH K& OCHOBOIIOJATAIOIIMMH IIpaBaMM, BKIIOYasl IIPaBO
Ha CIpaBeJINBOE pPa30MpaTelbCTBO €ro Iella, €eclId OH OyHeT BbImaH PpaHIUH.

3.3 DBBuT cuenmaH KOCBEHHBIM HaMeK Ha TO, YTO KCTEIl MOXET OBITh IAINEH TapaHTHMN
HEIPUMEHEHHST HACWIJILCTBEHHBIX METOIOB JIOIPOCAa M CBOECTO IIpaBa OTKAa3aThCS OT Ia4yd
mokazanut. Cynm TpwHSIT pelreHre 00 OTKa3e OT ero Bbimaym (cMm. mpmiroxkeHue VI).

CraTps 6

1. IIpaBo Ha >XW3Hb, KOTOpPOE IIPOBO3rIaIIeHO0 B KOHCTUTYIHM, MOCIETOBATEILHO
o0ecreynBaeTcsl Ha IPAKTHKE.
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2.1 TIlomoxenust 2KeHeBcKMX KoHBeHIMN 1949 roma OBLIM BKIIOYEHBI B 3aKOHOIATEILCTBO

Mappukusi B cooTBeTcTBUM C HpHHATHIM B 1970 romy 3akoHoM o 2KeHEBCKMX KOHBEHIIMSX,
KOTOPBIA KBanuUIMPYEeT KaK IIPECTYILUIEHHWE CEPhE3HOE HApyIIEHHE JII000M M3 dYeThipex 2KeHeBCKHX

KOHBEHIIMH.

2.2 MaBpukul HEOTHOKPATHO BBICTYITANl HAa PETMOHANBHBIX M MEXIYHAPOTHBIX (opyMax 3a
IeMUIUTapu3anuio WHINWCKOro OKeaHa W OTCTamBall KoHIenuio " MHIWMICKOTO OKeaHa Kak
parioHa mmpa'.

2.3 MaBpuku#t ObUT OOHWM W3 TIEPBBIX TOCYIAPCTB, KOTOphIe mMopmumcaiy KOHBEHIWIO O
3aIpElIeHny pa3spabOTKM, IIPOM3BOJCTBA, HAKOILIEHMS M IPUMEHEHMS XHMHYECKOIO OPYKHS H O

€ro_YHHUYTO2KCHHWM, H 3Ta KOHBCHI_[I/IH HaXOOWUTCSI cervac B CTaauu paTI/I(bI/IKaI_II/II/I.

2.4 B 1968 romy Maspukuin mopmucaid JoOroBop 0 HEPACHPOCTPAHEHUM SIHEPHOTO OPYKMSI U

patudunmponan ero B 1969 romy.

3.1 Cpenasas TpOIOJIKUTEIBHOCTL KM3HM Ha MaBpuKuu Bo3pociaa ¢ 63 jer B 1972 romy o

70 mer B 1993 romy. YpoBeHb NETCKOM CMEPTHOCTH, KOTOphIM B 1972 romy cocraBisa 63,8,
camsuiics B 1993 romy mo 19,6, a obmumn KospGUIMEHT CMEPTHOCTH CHHU3WMICSA 3a TOT K€

nepuwoxn, ¢ 7,9 mo 6,6.

3.2 Baaromapss yBEeIWYEHHIO OIOIKETHBIX ACCHITHOBAHWI Ha 3IpaBOOXpaHeHMe ¢ 573 MIH. pynun
B 1988 romy mo 1,1 wupx. pymnui B 1994 romy crallo BO3MOXKHBIM OOIIEE VIYUIIECHUE
COCTOSIHHSI 3IODOBbSI KHWTEJEH.  YIydIIaeTcs OOJbHHYHOE OOCIYKMBAHME WM PACIIMPSIETCS CETh
METUIMHCKAX YYPEXKIECHUN Ha TEPPUTOPMHM CTpaHbl. Bemercs ycmemrHass 6opsba ¢ Maisphed, a B
paMkax 5GbdEKTHBHON PaCIIMPEHHON IIPOTPaMMBI MMMYHH3AIMH OCYIIECTBISETCS MTPOQMIaKTHKA
BceX MHGEKIMOHHBIX 3a0ojeBaHWi. BoIpocaM IHMTaHMS IIOCBSIIEHA CIENMalIbHas IIporpaMma
MUHNCTEPCTBA 3IPaBOOXPAHEHHs, WM B pPaMKax PErylIspHBIX HAIMOHAIBHBIX O0OCIIE€IOBAHUMN
OCYIILIECTBJISIETCSI IIOCTOSIHHBIA KOHTPONb 34 IHUTAHWEM HACEJIEHUS,  OOJBIIIOE BHUMAHUE YIEISIETCS
BOIIpOCAM IIMTAHMS JETEH.

4.1 B cTpaHe HET BOODPYKEHHBIX CHJ, W, CIEIOBATEIIbHO, HE IIOCTYIAaeT HUKAKWX COOOIIEHHMN O
THOean JIONeNd B pe3ylbTaTe HPOTHUBOIPABHOIO MHPUMEHEHUS CHUIIbI BOSHHBIMH.

4,2 K coxXaleHWio, IIOCTYIIAJIH COOOIIEeHHs 00 WHIMIEHTaX, CBI3aHHBIX C IIPEIIIOJIaraeMbIMU
IIPOSIBJIEHUSIMA SKECTOKOCTH CO CTOPOHBI mosuumu. Ilociae rmbenmw B 1994 romy omHOro
3aJIep3KAHHOTO IIAIA, COIEPIKABIIETOCS B IOJUIENCKON TIOpbMe ( HOMULUS OOBSIBUIA DTO
caMOyOuicTBOM), I'eHepalbHBIA IPOKYPODP IOTPEOOBAN IIPOBEIEHMS CyIeOHOTO paACCIIeIOBAHUS
IPUYMH U OOCTOSATEILCTB THOEIHW TAaHHOIO JIHIIA.

4.3 JIpyrod IOIYYHUBIIHUHA INMMPOKYI0 H3BECTHOCTh HHIIMICHT Kacalicsd Hekoero Dmumm JIs6pocca,
KOTODBIN OB apecTOBaH IOJIUIMEN W IO3HEe HAWIEH JIeXalluM Ha J0pore, B TO BpeMs Kak

BCE I110Jiarajid, 4YTO OH HAXOJHUTCA B TIOPBME. On YMEpP HECKOJIBKO IHeun CIIYCTA B PE3YyJIbTaTe
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CMEePTETbHBIX YEPEIHO- MO3TOBBIX TpaBM. Ilocile TONydYeHUs Kajo0 Ha TPOSBIEHHS KECTOKOCTH
CO CTOpPOHBI MONHUIMKA I['e€HEepaJbHBINM IIPOKYPOP ITOTPeGOBAl MPOBENEHUS CYIeOHOrO pacclemoBaHUs
MPUYUH U 00CTOSITENbCTB TrmbOenu JIsiopocca. Ha ocHOBaHUM YCTaHOBIEHHBIX CyIbell (haKTOB
l'eHepalbHBIA MPOKYPOP OOBSIBUI O IPHUBJIEYEHHH K OTBETCTBEHHOCTH DPAaOOTHUKOB TOJUILIMH 34
MMPOTUBO3aKOHHOE HaHeCeHWEe " paH W yIapoB, IPHUBEAIINX K CMEpPTH, 0e3 HaMEDPEHUS COBEPIIUTH
YOUMCTBO".

5. CMepTHAST Ka3Hb

5.1 3a mepwopn, TPOIIENIINI CO BPEMEHM IIPEICTABIEHUS IOCIETIHET0 MEPHUOIMYECKOro ITOKJIama,
CMepTHas Ka3Hb Ha MaBpUKHMU OTMeHeHa He ObLIa, XOTd B ¢eBpaje 1995 roma mpembep-
MUHHCTD ciejal odHIIAaIbHOEe 3asgBICHHE O TOM, YTO NpUMEHEHHWEe CMEPTHOW Ka3HU

npuoctanaBiauBaercsa. C 1987 roma He 3aperncTpUpPOBAHO HHM OTHOTO CiIy4yas IIPUBEIEHUS B
WCIIOJJHEHHE CMEPTHOIO IIPUTOBOpA.

5.2 BepxoBHbBI cym MaBpukusi 1o KpailiHed Mepe mBaknbl (cm. pema “"Amasimbi v. State
(1992) MR 227" wu "Zakir Hussain lkhtar Hussain Shaikh v. State (1994) SCJ
233") moaTBepxkKIad CBOE MHEHHE O TOM, YTO ITOJIOXKEHWE 00 OO0S3aTelIbHOM BBIHECEHUU

CMEpPTHOTO IIPUTOBOpA 3a TOPrOBIIO HapkoTuKamMu (cM. crtaThio 38(4) 3akoHa 00 OMACHBIX
HapKOTHYeCKHX cpemcTtBax 1986 roma) He mpormBopeunT crathe 7 KoOHCTHUTYymuHM MaBpHKHS W UTO
00CYyIUThL BCE MOBOALI 34 M IIPOTUB CMEPTHOM Ka3HM HAMJIEXUT mapiaMmeHTy. Ilpm paccMoTpeHuH
000MX YIIOMSHYTHIX CIIy4aeB OTMEYAJIOCh, 4YTO SBHO HECOPA3MEPHBLIM XapakKTep HaKa3aHUs
CBUJIETEILCTBYET O €ro aHTHUKOHCTUTYUMOHHOCTA. OnHako BepXOBHBIA Cyln OTMETHJ, YTO HHU
OmMH cyn MaBpukus He OyIeT pacMaTpHBAaTL Kakoe- Iu0O0 JHI0 B KayeCTBE TOPrOBIA
HApDKOTUKAMM ¥ He IPUIOBOPUT €ro K CMEpPTHOM Ka3HM, €CId STO JMIO " IOCETHUIO CTpaHy, B
KOTOPOY MOXKHO JIEFKO IIPHOOPECTH TaKOe HAapKOTHYECKOE CPEICTBO, KaK TaHmus, HSOTOBOPHIOCH C
CPYIION ApY3ed IIPUBE3TH MM HEKOTOPOE KOJIMYECTBO STOrO CPEICTBA IJIs COBMECTHOIO

MOTPEeOJICHNSI, BEPHYJIOCh B CTPAaHYy M YrOCTHJIO DTHUM CPEICTBOM TOCTeW Ha BedepuHKe..." (  CM.
ctp. 18 gmenma “"Zakhir Hussain lkhtar Hussain Shaikh v. State (94) SCJ233").

5.3 3a mepmoxm 1988-1993 ro0m0B B COOTBETCTBHHM C 3aKOHOM 00 OIACHBIX HAPKOTHYECKUAX
CpelcTBaX K CMEPTHOM Ka3HH ObLIM IpurosBopeHbl 10 jwi, Bce M3 KOTOPBIX OBLIA

uHocTpaHmaMu. Cpelu HHX OBLIO ABE XKeHIIWHBL M3 10 &nuI, IpHTIOBOPEHHBIX K CMEPTH,
YeTBEPBIM CMEPTHBIM IPUTOBOP OBII OTMEHEH AIEIUISIIOHHBIM CYIOM, a JIBYM - 3aMeHeH

MIPUTOBOPOM K TIOPEMHOMY 3aKIIOUEHHWIO. B HacTosIee BpeMsSI pacCMaTPHUBAIOTCS AaIleILISIIUHN
OCTAIbHBIX YETHIpEX JIHII.

5.4 CMepTHBIM IIDUTOBOpP, BBIHECEHHBIA IBYM JHIIAM 3a TOPIOBIIO HapkKoTukamMu B 1987 romy
(cm. mynkr 510 moxymenta I'eHepanbHOU AccamOnenm A/44/40), OBII 3aMeHEeH IIPUTOBOPOM K
TIODEMHOMY 3aKIIIOUYEHUI0, W 00a ®THX JUIla OBLIM OCBOOOKIEHBI B aBrycre 1993 roma.
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5,5 C 1987 roma He OBIIO BLIHECEHO HH OIHOTO CMEPTHOTO IIPUTOBOPA 34 COBEpPIIEHHE
yomiictBa. OmHO NHWIIO, OCYXIEHHOE 3a COBepIlIeHMe youimcrBa B 1986 romy, mo cux IIOp
COIEpKUTCI B KaMepe CMEPTHHKOB. B HacTosImee BpeMs ero JIello paccMarpuBaeT Komwmccus 1o

nomuiioBaunio. C yueToM pelneHus TaliHOTO coBeTa mO jAely rpaxpganmHa SImarku “"Pratt v.
Attorney-General of Jamaica (1993) 3 WLR 995" W 3asIBIIEHMS, CIETaHHOIO HETABHO

IIPEMBEP- MUHUCTPOM, CMEDPTHBIA IIPUTOBOP MOXKET OBITH 3aMEHEH IIPUTOBOPOM K IIOXKHM3HEHHOMY
TIOPEMHOMY 3aKJIIOYEHMIO. DTOT 3aKIIOYEHHBIM OOpaTHIICS TakKXKe B BepXOBHBIM CyI C
XOHATAICTBOM O IIEPECMOTpPE €ro JAejla Ha OCHOBAHWM IIOJYYEHUS HOBBIX, paHeEe OTCYTCTBOBABIINX
II0Ka3aTEeIbCTB.

5.6 B 1992 romy Komwumccns M0 IIOMHIIOBAHHIO pPACCMOTpEda HEI0 IPYyroro JIHIA, KOTOPOE OBLIO
IIPUTOBOPEHO K CMEPTHOM Ka3HW 3a yowrcTtBo B 1987 romy. Ero cMepTHBIA IIPUTOBOP OBLI
3aMeHEH IPUTOBOPOM K 20- IeTHEMY TIOPEMHOMY 3aKIIIOYEHHHIO 0O€3 IIpaBa IOCPOYHOTO
0CBOOOXKIEHU.

Crarps 7

1. B macrosmiee Bpems moiloxXeHWS 3aKOHA O TIOPhMAaX OTMEHSIOTCS W 3aMEHSIOTCS
ITONOXKEHUSIMI 3aKOHA 00 WCHPAaBUTENBHBIX yupexkneHwsx 1988 roma (cM. KOMMEHTapuu K
cratbe 9).

2. BepxoBHBI Cymo BHOBbL OTMETHII, YTO CMEpPTHAas Ka3Hb HE IIPOTHBOPEYUT CTaThe 7
Kouctutynmum MaBpukus (cM. KOMMEHTapuu K cTaThe 6).

3. ITo meny "Heeralall v. Commissioner of Prisons (1992) MR 70" BepXOBHEBIA CyI
yKaszaJdl Ha TO, 4YTO B COOTBETCTBHU C IIOJOKCHUIMU KOHCTI/ITYHI/II/I OH He 00s3aH IIpPUHUMATh
pellleHre O BhITAaue KakKoro- JuO0 JWIa TOHM CTpaHe, B KOTOPOM BSTO IIMIIO0 OYIET JHIIEeHO

I‘apaHTI/II;I HEIIPUMCHCHUS HACUILBCTBCHHBIX METOJOB OOIIpOCAa M IIpaBa OTKa3a OT JadyH HOKa3aHUH,
HOCKOJIbKY MaBPUKHWMCKHE CyObl HE CMOTYT 3alllUTUTL BTO U0 U 00€ECIIEYNTh IIpEeaoCTaBJICHUE

eMy TakuxX rapaHTui (3akperieHHbIX B KoHcTUTyIruu MaBpUKUSI). BepXoBHEBIM Cym OpU BTOM

WCXOIWJI, B YaCTHOCTH, U3 pelneHuss EBpomerickoro cyma mo mery "Soering v. Government
of the United Kingdom (1989)" ( cM. mpuioxenwue VI).

Cratps 8

1. Ha MaBpuKHH OTCYTCTBYIOT Kakue- IM0O0 (OpMBEI paOCTBa, II0STOMY HET HEOOXOIUMOCTH
IPUHUMATh 3aKOHOIATEIHCTBO O €r0 3alpelleHHH.

2. I[IpUHYIUTENHLHBIN TPYH IO HIPUTOBOPY, BBIHECEHHOMY CYIOM, 3aKIIFOYAeTCs TIIaBHBIM
00pa3oM B MpodeCcCHOHAIHLHOM OOYYEHHH 3aKIIOUYEHHBIX DPAa3IMYHBIM IIPOMECCUSIM, HAIPHUMED
M3TOTOBJIECHUIO MeOeTr WM BBITIEYKE XIIEOOOYIOUHBIX WU3HEIIHI.
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Cratpst 9

1. 3akon o 3amore 1989 roma (cm. mpuinoxenue VII)  perrmaMeHTHpPYET MOPSIOK COMEPIKAHUS

IIOJ CTpaXXed W OCBOOOKIEHHS 3aKIIOYEHHBIX M, B YaCTHOCTH, IIPEAYyCMATPUBAET, 4YTO KaxKI0e
3aJlep>KaHHOe IJIMIIO JOJKHO OBITh HOCTABIEHO K CyJIbe B TeYeHHE DPa3yMHOIO CpoKa ITOCIEe €ro

apecra WM 3aicpXaHHA MW 4YTO 3aJCp2KaHHOC JIMIIO HE HMMEET IIpaBa Ha OCBOGO}KJICHI/IC IIog 3aJor,
€CIINn:

a) OHO HApYIIMJIO KaKoe- IM00 YCIOBHE, Kacalolleecs 3aliora;
b) OHO HE BBIINOJHUIO KakKWe- IMO0O WHBIE YCIOBHS IIOCIE CBOETO OCBOOOKIEHUS,
C) OHO HE CMOXKET BBIIOJHUTHL YCIOBHS, Kacalollyecs BHECEHMS 3ajora, €eClIM OyIeT
0CBOOOXKIIEHO;
d) ero JajJbHENIIee CcolepsKaHWe IO CTpaxKed HeOoOXOIUMO:
i) IUIL €r0 COOCTBEHHOM 3aIllUTEHI;
i) IJIsl 3aIUTHl HACEIECHHWS WM 0000 BO3MOXKHOIO CBHUIETENS WA

COXpaHCHUsA JII060r0 BEIIIECTBEHHOI'O J0Ka3aTeJbCTBA,

iii) I ero COOCTBEHHOrO Olara, €eciId NAHHOE JHUI0 SBISETCI PEOSHKOM WK
MOJIOILIM YEIIOBEKOM;

iv) II0 TOW NPUYHHE, UYTO OYIEeT IPAKTHYECKH HEBO3MOXKHO 3aBEPIIHTH
MIOJINIIENICKOE pAacClIeNOBaHUE B CIIy4ae €ro OCBOOOKIEHMS,

V) BBUIY TSKECTH TPECTYIICHHS W CYPOBOM Mephl HaKa3aHWS,
IIPETyCMOTPEHHON 3aKOHOM;

Vi) C YYEeTOM €ro XapakTepa ¥ MpPOIIIOro, WA

Vi) ¢ ydeToM Toro ¢daxTa, YTO OHO CKDBIBAETCS OT OPraHOB IIPABOCYIHS.

2.1 Tlo pmemy "Sheriff v. Dictrict Magistate of Port Louis (1989) MR 260"
BepXOBHBIA CyI OTMETHI, UYTO JWAMNIb " IPHU HCKIIOUYUTEIBHBIX OOCTOSATENLCTBAX IIpaBa TpaskmaHWHA

MOTYT OIPaHHYMBATHECS 00Jee BaXXHBIMU OOIINECTBEHHLIMM HMHTEPECAMH, TPEOYIOUINMHY JIUIIEHUS €ro
CBOOOIIBL... CopepkaHWe IION, CTpaskKeW SBJISETCS TOM KpawHEW MepoM, K KOTOpOHN BIIACTH
IOJIXKHBI TIpUOErath, KOTIAa BCE OCTAJbHBIE CPENCTBA HMCUYEPIIAHBI".
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2.2 B gene "DPP v. IOIB and Shanto (1989) MR 110" VIIOMHUHAJIOCh O TIPaKTHKE
M3JI0KEHMS IIPEIBAPUTEILHOTO 3asBIeHUs 00 OOBMHEHUM B CIy4Yae apecTa WM 3auepKaHus
MOJO3PEBAEMOr0 JIMIA B IEldX OOecrmedeHus CymeOHOrOo Ham3opa M KOHTPOJS HAN COIEp3KaHHEM
®TOr0 JIMIA IIOJ, CTpPaxKel M IMPeJOTBPAIlEeHHS aIMHUHUCTPDATHBHOTO 3aJepXKaHud.  3aTeM
CymeOHOMY OpraHy HAamJIeXUT NPUHATL pEILIeHHE O IIelIeCOOOpPa3HOCTH OCBOOOKIEHMS 3amepP3KaHHOIO
WA TIOf 3aJIOr.

2.3 PaccmarpuBas memo "Hossen v. District Magistrate of Port Louis (1993)
MR 9", BepxoOBHBIM CyI TaKxKe IIOOTBEPIWI, UYTO, IIOCKOIBKY B KOHCTHTyIIMN

IIPENYyCMATPHUBAETCS, YTO IIOLO3PEBAEMOE JHUIO MOJIKHO OBITH OCBOOOKIEHO, €CIH €ro Iell0 He
OBLIO PACCMOTPEHO B TeYEHHWE DPa3yMHOIO IIEPHONA BPEMEHM, CYI, HE3aBHCHMO OT 3aKOHa O
3aJI0T€, MOKET OCBOOOIUTH 3aJep>KaHHOE JHIIO, €CId OYHET MOKa3aHO, YTO BENYIIMeE
paccliefoBaHUE OpPraHbl IMPOSIBISIOT MEIJIUTEIBHOCTD.

3.1 3akon o m3MeHenun KoHcturynmm Maspukusg 1994 roma rimacuT, YTO B CIydae apecTra WU

3aCpXKaHUsA KakKoro- 60 JIMia 3a COBCPIICHHE OIIPCIACICHHBIX (HpellYCMOTpeHHLIX SaKOHOM)
BUJIOB IIPABOHAPYIIIEHWN, CBS3aHHBIX C HAPKOTHUYECKUMHU CPEICTBAMHU, HTO U0 HE MOXKET OBITh

OCBO60}K,ILGHO 04 3aJIOT OO0 OKOHYATEJIIBHOTO 3aBepIICHHUA IIPOM3BOJACTBA IIO €ro nAeiy, ecCclIu.

i) OHO yXe OBLIO OCYXICHO 3a COBEpIIIEHWE IIPAaBOHADPYIIICHHS, CBSI3aHHOTO C
HapKOTHKAaMH,
i) OHO OBLIO apecTOBAHO WM 3alep>XKaHO 3a COBEpINCHHE IIPaBOHAPYIIIEHUS,

CBA3AaHHOTO C HAPKOTHKAaMH, B TCYCHHE TOIO II€EpHOIA, KOorga 3TO JIUIOO IIOCIIC

TOro, KakKk €My OBLIO OPpEabABICHO OOBUHEHUE B COBCPIICHHMHN IIpaBOHApPYIICHMUI,
CBsI3aHHOI'O C HApKOTHKaMH, OBLIO OCBO60}KJIGHO 1o 3aJor.

3.2 IlepedeHb CBSI3aHHBIX C HAPKOTHKAMM HPAaBOHAPYIIEHWN, B OTHOIIEHHWH KOTOPBIX

npuMensiercs 3akoH 1994 roma, OymeT, IO BCeXl BHIMMOCTH, COCTaBJIeH B TedeHme 1995 roma,
mociie TpPUHATHS 3aKoHa 00 ocymiecTBiIeHHM KOHBEHIMHM O 00Oph0Oe IPOTHB HE3aKOHHOTO 000poTa

HApPKOTHMYECKMX CPEICTB M TICUXOTPOIHBIX BemmecTB 1988 roma, mommucanHONM MaBpuUKHWEM B
1988 romy.

Crates 10

1. B pesynpraTe mpuHsSTHS 3aKOHA 00 HMCHOPAaBUTEILHBIX yupexkieHmsix 1988 roma Obuim

OTMEHEHBI IIOJIOXKEHHUsS 3aKOHAa O TIOpPhbMaX, YKasa O TIOpbMaxX, 3aKOHa O OOPCTalbCKUX
yupexxgenusx (cM. crp. 13 TepBOHAYAaIBbHOIO [OKJama), a TaKXKe IeNOr0 psima APYTux
HOPMATHBHBIX aKTOB, KacalOIIWXCS KCIPABUTEILHBIX YUYpPEXIEeHHM. 3aKOH O HECOBEPIIEHHOIETHHX
MPECTYIHUKAX II0- IPEXXHEMY IEeHCTBYET.
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2. B HacTosIee BpeMs yIpaBieHHE HCHPABUTENbHBIMU YUPEXKIEHUSIMH, a TaKKe KOHTPOIb U

HAI30p 3a COOEpKAIIMMUCSI B HHUX 3aKIIOYEHHLIMU BO3JI0OKEHBLI Ha TJIABHOTO MHCIIEKTOpPA TIOPEM,
KOTOPBIA TIPENCTABISET MUHUCTPY IO OejaM HCIIPABUTENBHBIX YUYPEKIECHUN MOKIaIbl 00 OOIIeH

CHUTyallU B OTUX YYPCKICHHAX WM O IIOJOKCHHUH 3aJCP2KMUBACMBIX JIHII.

3.1 CoTpymHUKM II€HUTECHIMAPHBIX YUYPEXICHHN HAIEISIOTCS IIPH OIPEIEICHHBIX O0CTOSTEIBCTBAX
TOJTHOMOYUSIMYA COTPYTHHMKOB ITOJUIIMHM ¥ MOTYT, B YaCTHOCTH.

1) MOIBEPraTh TOCMOTPY BCE, UTO HAXOIWUTCS B MCIPABUTEILHOM YUYPEXIEHUHM, BHOCHUTCS
WM BBIHOCUTCSI M3 HETO;

2) OCTaHABJIMBATh M TOABEPraTh OOBICKY JI000€ TPAHCIOPTHOE CPEICTBO WJIX JIHIO,
Bhe3xKaroliee/ BXOIAINEEe WM Bble3Karollee/ BEIXOUSIEE W3 HCIPaBUTEIBHOTO

YUPECXKIACHUA, €CIN HMMCIOTCA OCHOBAaHMA IIOJO3PEBATh, 4YTO ITAHHOE TPAHCIIOPTHOC
CpE€ACTBO MM JIMIO paciojgarac€tT KaKHM- 60 3alIpeIIEeHHBIM IIPEAMETOM,

3) He BIIYCKATh B YUYpEXIEHWE WHBLIX IIHI[, KpPOME 3alep>KMBAeMbIX JIHI[ WM COTPYIHHUKOB
MMEHUTEHIINAPHBIX YUYPEXKIECHUN, €CIM OHU OTKAa3bIBAIOTCS ITOABEPTHYTHCS OOBICKY.

3.2 CoTpymHHKaM NEHUTEHIMAPHBLIX YUYPEXKIEHUN HE pas3pelraeTcss MPUMEHSThL CHIY B OTHOIIEHUH
3aJ€PKUBAEMBIX JIMI[, 34 WMCKIIOYEHMEM TeX CIydaeB, KOTJa IPHMEHEHME TaKOW CHIIBI OIIPaBIaHO
U HEeOOXOTUMO:

a) B ILEISIX CaMOOOOPOHBI,
b) IJIST 3aIUTHI JPYroro JIHIIA;
c) IJIsl TIPEeJOTBpAIeHNsT I100era 3aKII0OYeHHOrO;

d) IJIst TOrO, YTOOBI 3aCTABATH 3aKIIOYEHHOIO BBHIITOJIHUTH npukas3, KOTOPBIM TOT
CO3HATEJIBbHO OTKAa3bIBACTCSI BBIIIOJIHATH, 50048

e) OIS TOINEPKAHUS OUCHUILIMHBI B YUpPEKIEHUM.

3.3 OHEm MOIyT IpPHMEHSITH XOJOTHOE WM OTHECTPEIBbHOE OpYKHEe JHIIb B KadyecTBe KparHeul
MepPBI DM OIIPENEIeHHBIX OOCTOSTENLCTBAX, HAIPUMEP B Clydae IT00era WIIM IONIBLITKH I00era

3aKJIIOYEHHOTO MM B ClIy4ae BO3HMKHOBEHHS B YUYPEXIEHHUM OECIOPSIOKOB JIMOO YrpO3bl KU3HU
KaKOMYy- JIN0O JIHIIY.

4,1 B TeyeHMEe CpPOKa CBOETO COJEPKAHMS IIOf CTpPasked 3aKIIOYEHHBLIE ITOJKHEI COOIIONATH
YCTAHOBJIEHHBIE B YUYpPEXKIEHWH NTUCIUILIMHAPHBEIE HOPMBI U IIOJOXKeHWS 3aKoHa 00
WICIPABUATENLHBIX YUPEXKIEHUSIX, a Tak:Ke JI00ble WHBbIE IIPaBWiIa, IIPUHSTHIE B COOTBETCTBHU C
oTuM 3akoHOM. IIpM IIOCTYINIEHWHM B HMCIIPABUTEILHOE YUYPEXKIEHHE UM OOECIEUYMBAETCS, B
YaCTHOCTH, CIIeAyIOIIee:



CCPR/C/64/Add.12

page 17
a) MIOJL30BAaHNE BAHHOM WM IYILIEM;
b) MEIUIIMHCKHUI OCMOTD;
c) JocTaToyHass WHGOPMAIUs OTHOCHTEILHO!
i) YCTAHOBIIEHHBLIX B YUYPEKIEHUM NUCIMAIUIMHAPHBIX HODM;
i) UX JEHEXKHOrO0 IOCOOUS M IIpasB;
iii) HaOJIeXKaIllero IopsiaKa ITOHauyMd >Kalo0 B OTHOIIEHWMW IIHUTAHWS, ONEXKIHI,

pPasMeNIeHus W APYTHX OBITOBBIX YIOOCTB.

4.2 Copgepxkampecs IOH, CTpakeW MYKYWHBI W JKEHIIWHBI Pa3MENMIAIOTCSd B Pa3HBIX YUPEKIEHUSIX
WIX B PasfellbHBIX YacTIX OTHOIO YUYpeXIeHus. PeOeHOK copmepsKaIlencs MO CTpasken
JKEHIUHBI MOXKET OBITH pa3MeIleH B OSHOM C €ro MaTephbl0 YUYPEXKIECHHH IO IOCTHXKEHHUS KM
YETBIPEXJIETHETO BO3pacTa MM IO TOrO, KaK OyIyT IPHUHSTHI MEDPHI II0 OOECIIEUYEHHIO
HaIJIeXXallero 3a HUM yXOJa BHE IEHUTEHIMApHOTO yupexmenus. I[paxmganka Kenumm Jlumus
Bakyka JI:keHceH, ocyxXmeHHas B HosOpe 1994 roma 3a BBO3 repoMHAa, ObLIa Ha YETBEPTOM
MecsIe OepeMEHHOCTH, KOINa OHa Ipuexaja Ha MaBpukuil. B MaBpMKHUICKON TIOpbME OHAa
ponria peGeHKa, W BIACTH IPHUHSIM MEPBI JJISI TOTO, YTOOBI €€ peOEHOK OCTajlcs C Hed B
TIOpEMe. B HacTosImee BpeMs BIIACTH PacCMaTPUBAIOT BOIIPOC O HAMPABIEHUM OCYKIECHHBIX JIHIL
Ha DOOMHY, C TE€M YTOObI OHU OTOBIBAJIM HaKa3aHUE TaM.

4.3 Hwugakoe JIHIIO HE MOKET OBITh ITOLBEPIHYTO OOBICKY B YYPEXIECHHM HHAYe KaK JIMIIOM TOIO
Xe ToJa.

4.4  3agepKUBaeMbIe JIUIIA MOTYT HAIPaBISITH KAIOOBI:
a) uneny Komwuccum wHCeKTOpoB (B COCTaB KOTOPOM BXONST HE MEHee TpeX CyIeH,
OIMH COTPYJHUK TOCYIapCTBEHHOTO CyIeOHOTO BEIOMCTBA W YEThIpEe APYTUX UICHA)
um B KoMHUTET IO OKa3aHWIO ITOMOINU OBIBIITUM 3aKIIOYeHHBIM;

b) IJIaBHOMY WHCIIEKTODPY TIOPEM;

C) MOJKHOCTHEIM JIMIIaM, Ha3HAUYCHHBIM TIIABHBIM WHCIEKTOPOM TIOPEM IS
paccMOTpeHHUs Kaloo.

KpoMe Toro, cojepsKaimumecs IIOJ, CTPakeW B3pPOCJbIE JIMIA MOLYT OOpPaTUTHCS C
XOHATANCTBOM K TMPE3UAcHTY PecnyOianKu.
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4,5 Hakaszanwe WIM IHCHUILUIMHAPHAS MeEpa B OTHOIIEHWH 3aIepXKUBAEMOTO MOTYT OBITh

Ha3HA4YCHBI JIUIIOb IIPHU CICIAYIOIIHNX 00CTOSITENLCTBAX:

a)

b)

i)
ii)

v)

Vi)

€CI OH IIpU3HAaH BHHOBHBIM B MEJKOM HAPYIIECHHW TIOPEMHOMW ITHCIMITINHBI

(cMm.

vacth VIl Tropemusix mpaBunm 1989 roma) mocjie MPOBEIEHHS TOJKHOIO

pacciaengoBaHus TJIAaBHBIM HMHCIECKTOPOM TIOPEM, B BHJE:

i)

v)

IIOMEIIEHUS B OTHEIBbHYI0O KaMepy Ha CpOK, He IPEBBIIIAIONINI
IIBE HEIEIH,

JIAIIIEHUSI €ro 3aKpEIVICHHBIX 3a HAM IIpaB Ha CPOK, HE MOPEeBBIIIAIOIINN
TPpU MecHdla,

JIMIIEHNSI €ro JEHEXHOrOo II0COOMS Ha CpPOK, HE IIPEBBIIIAIOIIANA TPHU
MecsIIa;

OTCPOYKH OCBO60}K,ILGHI/I$I Ha CpOK, HE HPEBLIH_IaIOHLI/II;I aBa Mecsdia,

COUYCTAaHUsI pPA3JIUYHBIX MEp HaKa3aHMs, YKa3aHHBIX BBIIIIEC,

€CIM OH IIpU3HAaH BUHOBHBIM B CEPHhE3HOM HAPYIICHWUM TIOPEMHON JIWCLHUILNIMHBI ITOCHE

IIPOBCIACHUA HOJIZKHOIO pacCilICIOBaHUA KOMIICTCHTHBIM IOJKHOCTHBIM JIMIIOM, TJIABHBIM

HWHCIIEKTOPOM TIOpPEM H Komuccuen HUHCIIEKTOPOB, B BHIE:

IIOMEIIEHNsT B OTHEJbHYIO KaMepy Ha CpOK, He mpepbrmarommi 30 CYTOK;
OTCPOYKH OCBOOOKIEHHUsS Ha CpPOK, HE IIPEBBINIAIONINNA 12 MecSIeB;

cauxeHus " crynmeHu” ( ypoBHSI IpPOMECCHOHAIBHON IOATOTOBKU) WA OTCPOYKHU
HepeBola Ha CJIEAOYIOIIYIO CTYIIEHb IIOJNOTOBKM B TEUEHUE CpOKa, He
IIPEBLIIIAIONIETO 6 MeCSIEB;

JIMIIEHNST €T0 3aKpeleHHBIX 3a HUM IIpaB Ha CpPOK, HE IIPEBBIIIAIOIIAHN
6 MecsIEeB;

JIMIICHUS €ro IEHEZKHOIro mocoous Ha CpPOK, HE HpeBI:IHIaIOH_II/II;I 6 MECSIIEB;

COUYECTaHusd yYKa3aHHBIX BBIIIIC MCPp HaKa3aHU.
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4.6 HpI/I OIIPEICIICHHBIX 00CTOSTENLCTBAX 3ag€p>KNBAacMbI€C MOTIYyT OBITh pa3MCIICHBI OTHCIBHO,
BPECMCHHO IIOMCIICHBI B OTHCIBHBIC WJIHN CICHUAJIBHBIC IIOMCIICHUA HWIN COACPKATHCA IION 0COOBIM

HamzopoM. Kpome TOro, MM MOIYT HajeBaTh HAPYYHWKW HJIM OTPAHMYMBATL HUX CBOOOIY
TepeIBUKEHUS.

4.7 Jnsg 3amepKWBaeMbIX OPTaHU3YIOTCS PEIUTHO3HOE BOCIHMTAaHWE W TpodhecCHOHaTbHAS
IIOJrOTOBKA, a TakXKe Oecembl CO CBSIIEHHOCIYXKHTEISIMH, KOTOpPbIE IPUHAIJIEXAT K TOMY K€
BEPOUCIIOBEIAHUIO M MOTYT TaKKe€ OTIPABISTh PEIUTHO3HBIE KYILTHI B TIOPHME.

4.8 3amepxXuBaeMbIM, HE 3aHATHIM Ha paboTaxX BHE TIOPEMHBIX IMOMEIIEHUN, pa3pelIaeTcs II0
KparilHell Mepe B TeYeHHE OJHOr0 dYaca €eXeIHEBHO 3aHUMAaThCcd (GU3MYECKUMU YIPaKHEHHUSIMHU Ha
OTKDBITOM BO3JyX€, ECIU IT03BOJNSIOT IIOTOMHBIE YCIOBHS.  MOTYT OBITh HPHUHSITHI MEDPBI IS
MOJy4YeHUusT UMM oOpasoBauus. OpmwH M3 3aKIIOYEHHBIX, KOTODBHIA OBLT IPUTOBOPEH K CMEPTHOM
KasHM M CMEDPTHBIA IPHUIOBOP KOTOPOro OBLT 3aMeHEH MPUTOBOPOM K TIOPEMHOMY 3aKIJIFOUEHHIO
(cM. myHrT 5.6 BbINIE), TOMYYUI HENABHO IUILIOM KYDHAIWCTA, IPOWIS 3a0YHBIA KypC
00yUeHUSI.

5.1 Tropemnsle mpasmia 1989 rojpa mpemycMaTpuUBaroT, YTO:

a) HEOCYXXKIEHHBIE 3aJep>KMBAaeMble JIMIIA MOJKHBI pa3MeIaThcs, II0 MEpe BO3MOXKHOCTH,
OTIENTbHO OT OCYKIEHHBIX U

b) momonple nwmma (B Bodpacte oT 17 mo 21 roma) OOMKHBI pa3MeIIaThCs, II0 Mepe
BO3MOXKHOCTH, OTIEILHO OT B3POCIBLIX 3alepPKUBAEMBIX.

5.2 HeocyXIeHHBIM 3aIepKUBAEMBIM JIMIIAM MOKET OBITh Pa3peEIIcHO IIPUHOCHTH C COOOM WIIH
MOKYIIaTh €Iy W OHEeXKAYy, a TaKxKe IMOJy4YaTh CUTApeThl M NPEeIMEThl JTUYHOM THTHEHBI 3a CUET
CBOUX IIMYHBIX CPEICTB.

6.1 3akoH 00 HCHIpPaBUTEIBHBLIX yupexkmeHusx 1988 roma mpeaycMaTpUBAeT CO3JaHUE:

1) VICIIDABUTEILHEIX ILIEHTPOB JIJIsI CONEPKAHUS IION CTpaxked W OOyYeHHsS
HECOBEPIIIEHHOJETHUX MPeCcTYIHUKOB (B Bo3pacte oT 11 mo 17 jeT) W MOJOMBIX JIHIT
(B Bospacte or 17 mo 21 roma), a TakXke

2) pPeabMINTAIIMOHHBIX IIEHTPOB IJIS COJEpXKaHMS TOJ CTpaxkerd u oOyueHus nerert (B
Bo3pacTte mo 11 5eT) W HECOBEPIICHHOJNETHHWX IIPECTYITHUKOB.

6.2 Cyn o00s3aH HaIpaBUTh HEB3POCIOr0 IPECTYITHMKA B KMCIPABUTEILHBIA WK
peabUIIMTAIMOHHELIA IIEHTP, €CIM OH YCTaHOBHT, YTO OOyYeHHE NaHHOIO IIPECTYIIHHKAa B TaKOM
IEHTpe OYIET COHEHMCTBOBATH €ro IIEPEBOCIHTAHUIO.
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6.3 CruemyeT OTMETHUTH, UTO 3aKIIOYEHHBLIE, ITOMEINEHHBbIE B KaMEpPy CMEPTHUKOB, WMEIOT
CBOOOIHBIN MOCTYN K II€YATHBIM MaTepuaiaM ( BKIfouyas KHWTH, KYPHAJIbl M Ta3eThl) U MOTYT

CBO60,I[HO oucaTh IMCbMa M BCTPEYATBCA CO CBOMMHM aJdBOKaTaMM B OTBCIOCHHOC IJIA STOI'O BPEMA.
KpOMe TOTO, OHH HMCIOT IIpaBO Ha C€XKCIHCBHBIC IIOCCHICHMA WX POJACTBECHHUKAMU. WM otkazano

JIUIIIb B OJHOM " HpaBe" - B IIOJIYYCHHHU IIPOIAYKTOB IIMTAaHHA OT CBOHX POICTBECHHHKOB.
Crarpa 11
ITo meny "Pelladoah v. Development Bank of Mauritius (1992) MR 5" BepXoBHEBII

Cym OTMETHI, 4YTO IOJOXKeHWs craThbu 26 3akoHa O CymeOHBIX opraHax ( rpakIaHCKOe

cymorpon3BoncTBo) 1856 roma, Kacaromiewcsl 3aKIIOYEHHSI B TIOPEMY 3a JOJTH, CIENyeT,
BEPOSITHO, TIEPECMOTPETHh IO CYIIECTBY WM B TIPOIEAYPHOM OTHOIIEHHH, HOCKOIbLKY OHU OBLIA

IPUHSTHL B IPOIIUIOM BeKe W HE COOTBETCTBYIOT 60Jiee MEXKIYHAPONHBIM HOpMaMm. IIpm sTom
Obuta, B YaCTHOCTH, CHelaHa KOHKpeTHas cchlika Ha crathio 11 Ilakra. Yto Kacaercs
CymeOHOTO peIleHrs IO YKa3aHHOMY IeNy, TO, K CYACThIO, JJIS JOJKHUKA €ro amellIsinus Oblia
npu3HaHa obGocHoBaHHOUW (cMm. mpwmiroxenue VIII).

Cratem 12 m 13

1. BepxoBHEI cyn paccMOTpeSl BOIPOC O IIPONJEHWH BHIA Ha JXUTEILCTBO B CBSI3U C JIEIIOM
"Gorfinkel v. Passport and Immigration Officer (1991) MR 30", KOTJa OH
IOCTAaHOBUJI, YTO HHOCTPAHEI MOXKET MCXOOUTH JHIINL W3 KOHIEIIHUKA " 000CHOBAHHOIO

O}KI/II[aHI/ISI", €ClIn €ro BHJI Ha 2KHTCEILBCTBO OBLT AHHYJINPOBAH A0 HCTCUYCHHSA €ro Cpoka IENCTBUS,
U B 9TOM ClIyda€ OH MOZKCT, IIOCJIC CIyIIaHWA €ro Hacja, IIOJYYHUTh pPAa3pPCIICHUC Ha HpC6LIBaHI/IC

B CTpaHC B TEUYCHUC OCTABIICTOCA CpPOKa. B Tex ciIydyadX, Korga pe€db HIET O IIPOJJICHUN

IIPOCPOYCHHOI'0 BHIA Ha 2KHTCIBCTBO, CyI MO2XKET BMCEIIATLHCA JIMIIb TOIrJa, KOorga MHHUCTD,
OTBETCTBECHHBIM 3a BbIIavy paspemeHI/H?I, COBCPIINI KaKoOe- 60 IIPOTHUBO3aKOHHOEC IeCTBHE.

2. B wmrome 1993 roma oT MMEHM MaBPUKHUUICKOTO TpaxkjgaHuHa Hekoero " Jlapmanana JIxkomxku"
n HekoW AHTyaHeTThl CoHM Humvmmam Meramama, KoTopas SBISICTCS WHOCTPAHKOW M IOJKHA

OblIa, KaK YTBEPKIAJI0Ch, DPOIUATH pPeOEHKAa OT MaBPHKHMICKOIO TIpakJaHWHA, OBLIO IIOJAaHO
XOIAaTaliCTBO O BPEMEHHOM CYHEeOHOM 3alpeTe Ha BBIMOJIHEHHME PACIOPSKEHHUS OTHOCHUTEILHO

IemopTaluu I- 3XKu Meragama. K »ToMy XomaTalcTBYy OBLIO IIPHJIOKEHO NHCHMEHHOE ITOKa3aHUe,
MaHHOE IIOJ[ TIPUCATON YHMOMSHYTHIM " JIxKomxkwu". 3aTeM OBLIO YCTAHOBIEHO, YTO HACTOSIIIHHA

IMapmanan JIKOMXKM, KOTOPBIM OBLT 3KeHAT Ha I- ke Meramama, He Aeial HUKAKAX ITHCbMEHHBIX
3ag9BJIEHNI B TIOOIEPKKY Takoro xomataricTBa. C y4eTOM BBI3BIBAIOIINX ITOJ03PEHUS
OOCTOSITENILCTB TIPENCTABICHMS XONATANCTBA PACIOPSIKEHHE O NEIMOPTAllMK OBLIO HCIIOIHEHO 0
paccMoTpeHust XomaTtarictBa.  Cymbs, pacCMaTpPUBABIIUM XOJATAWCTBO, IIOCTAHOBHII, YTO 3TO MIEJIO0
HAXONUTCS BHE €ro IOPUCOWKIIMU BCIEICTBHE HAaMEpPEHHBIX NEWCTBHH WCIONHUTEILHBIX OPraHOB, WU
npenpoBoaua ero I'eHepalbHOMY IIpOKYpOpy. I'€HepalbHBIM IIPOKYpPOp HE MPENIPHHSI HUKAKUX
IIPOIIECCYANbHBIX IEMCTBUM, IPENYCMOTPEHHBIX Ha CIIy4all IPOSBIEHUS HEYBaXKeHUS K CymeOHOMY
oprany.
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Crarps 14

IIyaxkr 1 crateum 14

1. Crates 10(10) KOHCTUTYIMH TJIACHT, YTO OT Y4YacTHUS B 3acelaHUU Cyga WM HHOTO

opraHa MOIYT OBITh OTCTPAaHEHBI JHWIIA, HE SIBJISIOIIMECS CTOPOHAMM CyIeOHOrO pa30HMpaTelnbcTBa M
WX OPUIAYECKUMH IIPeacTaBUTENsIMH (32 HCKIIOUEHHEM 3aCeNaHuil, Ha KOTOPBIX OOBSBISETCS
pelleHre cyna WM OpraHa), " B TaKOW Mepe, B KOTOPOW CyJ WJIM WHOW OpPTaH:

a) MOKET OBITh YIIOJHOMOYEH 3aKOHOM COBEPINAThH IIOJOOHBEIE IEWCTBHS M MOKET CUMATATH
VX HEOOXOOMMBIMM WIIM IIeJIeCO00pasHBIMU IIPH OOCTOSTENLCTBAX, KOINA IIyOIMYHOCTH
Hapymaila Obl WHTEpPEChl IPaBOCYIWs, Ha CTaIWd IIPOMEXYTOUYHOTO IIPOM3BOACTBA, IIO
co00OpaskeHUsIM OOIIECTBEHHON MOpajd, IJIs 3alllMThl WHTEPECOB JIMII B BO3pacTe IO

18 nmer, mmGo it oGeclmeyeHWs] HEIMPHUKOCHOBEHHOCTH YACTHOM JKW3HU JIWII,
IPUYACTHBIX K pPa3OMpaTelabCcTBY, WM

b) MOXKET OBITh YIOJHOMOYEH WM IIPU3BaH 3aKOHOM COBEDIIATh ITOJOOHBbIE IEHCTBUS B
WHTepecax OOOPOHBI CTPaHBI, O€30IMaCHOCTH TIpaxkigaH HIX IIYyOIWYHOrO ITOpsmKa’.

1.2 Kpome Toro, craths 161A 3akoHa 0 cymeOHBIX OpraHax IIpemycMarpuBaeT, uro. " JIroOon

Cyabd, Maructpar HWJIHM HWHOE JINIO, YIIOJTHOMOYCHHOC 3aKOHOM 3aClIyIIIMBATh, IIOJYy4YaTh WIHN
paccMaTrpuBaTh CBUACTCIBCKUC IIOKA3aHMA, MOZXKET, €CIU COYTET DTO HCO6XOI[I/IMI>IM 50848
HeJ’ICCOO6paSHbIM:

a) Ip¥ OOCTOSATENLCTBAX, KOINA IyOJMYHOCTh Hapyllaja Obl MHTEPECHI IIPABOCYIHUS HIIK
OOIIECTBEHHON MOPAIIH;

b) IJIST 3allIUTHI MHTEPECOB JHUI B Bo3pacTe mo 18 ier;

C) IUIST 3allUThl 00eCTeYeHHs] HEIPUKOCHOBEHHOCTH YACTHON XKWU3HU JIMI[, IPUYACTHBIX K
pPa3OMpAaTENbCTBY;
d) B MHTepecax OOOpOHBLI CTPaHbI, OE30IMACHOCTH TpaskIaH WM NYOINMYHOIO IOPSIKa,

OTCTPAHSTh OT y4YacTUsl B CymeOHOM pa30upaTedbcTBe (3a HCKIIOYEHHEM 3aCeJaHWM, Ha KOTOPBIX
OOBSBISIETCS DEIEHHMe Cyma) JOOBIX JIUIl, HE SIBISIOIINXCS CTOPOHAMH CYIeGHOIO
pasOMpaTelbcTBA M HX IOPUIMYECKUMH HPENCTABUTEISIMHU .

1.3 Crarea 18B 3akoHa 0 CymeOHBIX OpraHaxXx perIaMeHTHDPYET IIOPSIOK IIyOIMKAI[UN

wHGOPMAIIMA O JTIOOBIX 3aKPBITBIX CYIeOHBIX 3aceTaHUsIX.
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1.4 B crathe 7 3aKOHAa O HECOBEPIICHHOJETHMX IIPECTYOHHKAX T'OBOPUTCSI O TOM, UYTO B

ras’eTHBIX CTAThIX OTHOCHUTENIBHO JIIO0Or0 pa30HpaTellbcTBA B CyIE II0 JellaM HECOBEPIIEHHOJIETHUX
HEIb3s YKa3bIBaTh (GaMUIMIO, AaIpec, IIKOJYy WIM HHBIE OCOObIE IIPUMETHI, Ha OCHOBE KOTOPBIX
MOXXHO YCTaHOBUTh JHUYHOCTH HECOBEPIIEHHOJETHErO IIMIA, IIPUYACTHOTO K BTOMY CYIeOHOMY
pasOMpaTeNbCTBY.  3ampelnaercss IyOaMKOBaTh B raserax ¢ororpaduy WM PUCYHKH TaKUX
HeCOBEPIIEHHONETHUX I, OTMEHUTH BBIIIEyKAa3aHHBbIE TPEOOBAaHHS MOTYT B HHTEpecax
npaBocynus cynm wian IlpesumeHT PecnyOamku.

2.1 PaccmarpuBas memo “"Duval v. District Magistrate of Flacq (1990) MR 36",
BepxoBHBIN Ccyn mpoaHalm3upoBad cTaThio 161A 3akKoHa O CymeOHBIX OpraHax X OTMETHJ, 4YTO

M000 TIpefcenaTellb Cyla HMEeT HEOTheMJIEMOE IIPAaBO OTCTPAHUTH Kakoe- JU0O JIHI0 OT y4acTHS
B CymeOHOM pa30upaTeIhCTBE.

2.2  PaccmatpuBas mosmgHee neiao "Andony v. State (1992) MR 249", BepXoBHBI Ccyq
MOSYEPKHYH, YTO:

a) crathgd 161A 3akoHa 0 cymeOHBIX OpraHax, KOTOpas SIBISETCS OTCTYIIEHHWEM OT
crateu 10(9) KoHCcTUTYIMM, TOMIEKUT OTPAHUIUTEIHHOMY TOJKOBAHMUIO,

b) B JIEMOKPATHYECKOM OOIIECTBE OOBHHSIEMOE JIUII0 HE MOXKET OBIThH JHUIIEHO Ero
KOHCTUTYLIMOHHOIO IIpaBa HAa OTKDBLITOE CYyHNEOHOE pPa30UpaTejIbcTBO B OTCYTCTBHE HA TO
BECKMX OCHOBaHUP. TaKye OCHOBAHMS IOJKHBI OBITh UYETKO OIIPENEIEHEI.

2.3 Ilo meny "Jandoo v. State (1993) SCJ 332" BepxOoBHBIA cyn TOOIep>Kaji pelleHue
Cyla HH3IIEH WHCTAHIWH O IPOBENEHHM 3aKPLITHIX CYNEOHBIX 3aCENAHUN BBUAY TOIO, 4YTO M3
MIOKAa3aHUM OOBMHSEMOIO CYHI Y3HalI O " HEKOTODPHIX HENPUCTOMHBLIX IOIPOOHOCTAX', O KOTOPBIX
MOIJa 3aiTH peub B XOJe Ja4yd IoKa3aHuid HcTioM. Cylo TakKe IOCTAHOBHI, YTO IOJATEISIM
amesursiuu ( OOBHHSEMBIM B CyIe HU3INEH WHCTAHI[MU) HE MOIJIO OBITh IPUYMHEHO HHMKAKOTO
yuiep6a, ITOCKOJLKY OHM IIPMCYTCTBOBAJIM HAa Jauye IOKA3aHMI MCTIOM M OBUIM IIPENCTABIEHBI
aJBOKATOM II0 MX BbIGOPY. HekoTopele meila 00 M3HACUIOBAHHUAX PaCCMATPUBAIOTCS CYIOM
IIPOMEKYTOYHOM WHCTAHIUHK ( OOBIYHO II0 TAKUM JejlaM MaKCHMAaIbHas BO3MOXHAs Mepa

HaKa3aHWSI COCTABIISIET BOCEMb JIET KATOPXKHBIX DPaboOT). Cym, coOCTOSIIUA W3 JIBYX MArWCTPaTOB,
MOKET He TOIyCcKaTh NyOIWKYy Ha cliyimanue neia. OIHAKO STOr0 HUKOTHIA HE IIPOUCXOIUT,
ecii neo 00 W3HACHIIOBAHMM pacCMaTPUBAETCS CyObell M CYIOM NPHUCSXKHBIX. IlocTpamaBiiee

JJUIIO W B O®TOM CcCJlIy4ya€ HOOJ2KHO JaBaTh IIOKa3aHUWA B IIPUCYTCTBHU OOBHHSIEMOTO.

IIyekT 3 C) cratem 14

1. Ilo meny "Dahall v. State (1993) MR 220" BepXOBHBIA CyHm IIOCTAHOBHII, YTO CYII,
HU3IIEeN WHCTAHIIMU TOJIKEH OBLI IMPEKPATUTh DPACCMOTPEHHE Ieja, IIOCKOIBbKY OOBHHSIEMBIM OBLI
apecroBan B 1991 romy B CBS3U C IIpeCTyIUICHHMEM, CcoOBeplieHHbIM B 1983 romy, u
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IIpecIenoBaHre IIPOTUB HEr0 OBIIO BO30yXKHmeHO ik B 1992 romy. OOBHHsSEMOE IHUIO cOEXXAIO
n3 Maspukusa B IOxnyio Adpmky. Cyn B3SII 3a OCHOBY pellleHMe TalfHOro coBeTa MO Jeay
"Attorney-General of Hong Kong v. Cheung Wai Bun (1993) 2 AER 510"

1.2 Ilo meay "Duval v. District Magistrate of Flacq (1989) MR 166" ( B aHHOM
ciiyuyae cyIneOHOe IpecieloBaHMe OBII0 BO30YKIEHO cIycTs 18 mer moclie COBEpPIIEHUS
MPECTYIUICHNs])) BEepXOBHBIM CyH OTMETHI, YTO:

a) IIpaBoO TOrO WM WHOTO JIMI[a HE OBITh OOBMHEHHBIM B COBEDIINEHHUM IIPECTYILICHUS
mocje HeONpaBIaHHOMW 3alepsKKU HOJKHO Pa3yMHO COOTHOCHUTHCS C IIPaBOM OOIIECTBa
TOOHWBATLCS TIPABOCYIUS;

b) HUKAKAX BPEMEHHBLIX OrPAHMYEHMH IS BO30OYXKIEHMS YIOJOBHOTO IIPECIENOBAHUS HE
CYIIIECTBYET.

IIyakr 3 d) cratem 14

1. I[Io meny "Gulan Rassool and Mukhtar Ali v. Government of Mauritius (1989)
MR 222" BepxoOBHBIM CyJ IIOCTAHOBHJI, UYTO, XOTSI 3aKOH O NpPaBOBON IIOMOIIMU HE

nmpegycMarpuBaeT momady ameursinuid B CyneOHBIM KOMHUTET TalHOTO coBeTa, 9TOT akT He
saBisieTcs HapymieHmeM ctatbid 10 KOHCTHTYIWM, IIOCKONBKY HTaHHAas CTaThsl IEWCTBYET JUIINL B
OTHOIIIEHHH CYHeOHOTO pa3OoMpaTelbcTBa IO ey JWIa, OOBMHEHHOIO B COBEPIICHHUU
MIpecTyIIeHus. BepXOBHBIA Cym majlee OTMETHI, 4YTO, XOTS TOCyJapCTBO, BO3MOXHO, MU
HapymaeT cTtaThio 14 IlakTta, BepXOBHEIM cym He 0ONamaeT IOPHUCOIMKIMEH, ITO3BOISIOIIEN €My
CaHKIMOHUPOBaTh HapymieHus Ilakra (cm. mpuioxenue [X).

Bmecte ¢ TeM clemyeT IOTYEPKHYTh, YTO OCYKIEHHOE IIMII0O MOKET OOpaTHThCI B TaWHBIN
COBET C XOIATANCTBOM O IIepecMOTpe ero geila. Ecam TaWHBIM COBET YCTAaHOBHUT, YTO €TO
aleJuIsIusl 3aTparvBaeT BaKHBIM IIPaBOBOM BOIPOC, IIPABUTENLCTBO MaBpUKHS OOSI3aHO B3STh Ha
cebsl BCe pacxoubl, CBSI3aHHBIE C PACCMOTPEHHEM STOM aleJUISIUK, KOTOPhIE MOIYT OBITH BEChbMa
CYIIECTBEHHBIMHA B paMKaX AaHTIIMACKON IIPAaBOBOM CHCTEMEI, a MOJATellh alellISIUA HMEET IIPaBO
Ha TIOMONIb aJBOKAaTa W 3alllMTHHKA II0 CBOEMY BBIOOpPY. B cBs3u ¢ geaom Bymepsuiis
XOIAaTaiCTBO ®TOr0 IHIa OBLIO ymoBieTBOpeHO. IlpaBurTenbcTBo m3pacxomosaiio 4 000 ¢dbyHTOB Ha

MOATOTOBKY IIMCBMEHHOTO u3lToxkeHUS menaa u 12 000 ¢yHTOB Ha MOKPBITHE CYHEOHBIX H3IEpIKEK.
Ilo3gHee amemrsanus Oblda OTKIIOHEHA.

1.2 TIlo meay "Wright v. R (90) SCJ 230" BepxOoBHBIA cyn TakXe OQUIIMAILHO 3asBUI O
TOM, 4YTO, €CId pedYb MIET O BECbMa TSKKMX IIPECTYILNIEHMSAX, MAarucTpaTaM HAacTOSTEIbHO
PEKOMEHIYETCS HAIOMHUHATHL OOBHMHSEMBIM 00 HMX IIpaBE Ha IIOMOIIL aJBOKATa, 34 HCKIIOYEHHEM
TeX CIy4aeB, KOINa OOBUHSAEMBIM y3Ke 3asgBUI O TOM, 4YTO OH HE HYXKIAETCS B YCIyrax
aIBOKATA.
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IIyskr 3 €) cratem 14

B cBs3um ¢ menom "Bacha, Kowlessur and Barbeau v. Boodhoo (1989) MR 51"
BepXOBHBIA CylI OTMETHJI, UYTO CyI He HapyllaeT IIpaBa OOBHHSEMOIO JHIIA " Ha BBI3OB WM IOIIPOC

€ro CBUIETENEeH", €cCad OBLIO YOETWUTEIBHO IOKa3aHO, YTO BBI30B TAKUX CBUIETEIEH SIBISETCS

IpegHaMEPEHHBIM 3JI0YIIOTPEOTIEHUEM STHM KOHCTUTYIMOHHBIM IIpaBoM. JI1000M CBUIETEND,
KOTOPBIA IIOJIATA€T, YTO €ro HAIPacHO BBI3BAIM B CYI, MOKET OOpPaTHTHCA K CYIbe IO CyIeOHOrO

3acegaHusdad C COOTBETCTBYIOIIIMM 3asiBIICHUEM 00 OTMeHE BBI3OBA.

IlysgT 5 cratem 14

3aKOH O CymeOHBIX M IPaBOBBIX TapaHThsx 1994 roja 3akpemseT IpaBoO O0KaJOBaHUS

OCYKJIEHUS WM IPUIOBOpa 3a JIOOBIM JIMIIOM, OCYKIEHHBIM BepxoBHBIM cymom. PaHee mpm
OIIPENEIEHHBIX 00CTOSITENLCTBAX HEOOXOAMMO OBLIO IIOJYYMTH paspellleHHe Ha II0mady amejulsiun
(cratest 5 3akoHa 00 ameUISIOMSX IO YTOJIOBHBIM JIENIaM).

IlyskT 7 cratem 14

3aK0H O CymeOHBIX M IpaBOBBIX TrapanTwmsx 1994 romga rimacur, 4YTO, €CId KaKoe- 00

IO 00KalayeT B BepXOBHOM cCyne OOBMHHUTEILHBIM IIPUTOBOP M BEPXOBHBIA CyJ IIOJIATAE€T, YTO
OBLIO JNOIYIIEHO CEPhE3HOE HAPYIIIEHHE, OH MOXKET OOBSBUTL CYIeOHOE pa30HpaTelbCTBO
HENENCTBUTEIRHEIM M HAa3HAYWTL HOBOE CIHYIIAaHMWE. B COOTBETCTBMH ¢ 3aKOHOM 00 alejuISIusX

II0 YIrOJJOBHBIM J€JIaM BerOBHLII;I Cyn MOXKET IIPUHATH K PaCCMOTPCHHUIO HOBBIE JOKAa3aTCJIBLCTBA,
CBSI3aHHBIE C aMNeIISIIACH. O,I[HaKO TaKkasd IIponeaypa HHKOrJga €II€ HE IIPpHMMCHAIACH.

Cratem 15 m 16

C MoMmeHTa OPpEACTABICHUA IIOCICTHETO IICPHOTHMYCCKOIO JOKJiIaga HHKAKHMX CYHIICCTBECHHBIX
N3MEHEHHUN HE IIPOM3OIIIIO.

Crarps 17

HCHDI/IKOCHOBCHHOCTB YaCTHOW KM3HU

1. B 1994 roxy Oblua IpHHSTAa MOIpaBKa K 3aKOHY 00 OHACHBIX HAPKOTHMYECKHX CPEICTBAX,
KOTOpas TpegyCMATpHBAeT ITOHAUy XOJATaNCTBa MATHUCTPaTy O HPOBEIEHUM MEIWIIMHCKOIO OCMOTpa

WIN JIEYCHUW KaKOTo- JIN6O JIHWIla, B OTHOIIEHWH KOTOPOTO WMEIOTCS JOCTATOYHBIE OCHOBAHUS
IperojaraTb, YTO OHO IIPSYET B CBOEM Telle KaKWe- MO0 HapKOTHYECKWe BeIecTBa.  Takas
Mepa ObLTa COYTEHa HEOOXONUMOW, IIOCKONBKY OBLIO YCTAHOBIEGHO, YTO IIENBIM DS IEePEeBO3YNKOB
HapKOTWKOB BBO3WJIHM B CTpPaHy TepOMH, IIpsYa €ro BHYTPH CBOETO Tela. DTa IOMpaBKa OKaXKeT
TaKXe IOMOIIb CJIEINOBATENSIM B Pa30WpaTeNbCTBE NEJ JIWI[, KOTOpPHIE Cpasy Ke IJIOTAioT
AMEIOITNecs] ¥y HUX JI0Oble ONAacHbIe HAPKOTHYECKHE CPENCTBA, KAaK TOINBKO YBHUIAT ITONUIEHCKUX
(cM. mpunmoxenwue X).
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1.2 Yro kacaercsi IpaXJaHCKUX HOeld, TO BepxoBHBIN cyj, paccMaTpuBas npeino "Payet
v. Seagull Insurance Co (1990) MR 347", OTMETUI, YTO HHUKTO HE MOXKET OBITh

IIPUHYZKICH K IIPOXOXKICHUIO MCIMIIMHCKOIO OCMOTpA.

1.3 B Hacrosiee BpeMs IS XpaHEHHWS W 0OpaOOTKU WHMOPMAIMU BCE IIHUPE KCIOIB3YIOTCS
KOMIIBIOTEPHI ¥ BO3HHUKAE€T HEOOXOIMMOCTH B IIPHHSTHM 3aKOHOMATEILCTBA II0 OOECIEYEHUIO
KOHOMDUACHIINATLHOCTH IAaHHBIX ( XpaHSIIWXCS KaK B KOMMBIOTEPHBIX, TaK M B WHBIX Ghariax).

1.4 B 1994 romy Ha OCHOBAaHMHM COOOIIEHHA O TOM, UYTO aIBOKATHI CHAOXKAIOT 3aKIIOYEHHBIX
HApKOTHYECKUMHU CpencTBamMu, [JIaBHBI WHCIIEKTOD TIOPEM OTHAT pPACIOpSIKEeHHEe O IPOBEIEHUH
TIIATEIBHOTO JOCMOTpAa BCEX aJIBOKATOB, ITOCENIAIOIINX 3aJeP>KAaHHBIX JIMI[, OJHAKO IIPUMEPHO
10 gmew cmycTa ®Ta Mepa Oblra oTrMeHeHa. Ilociie TOoro Kak MaBpHMKMICKAasl acCOIUAIIAS
aJBOKATOB BBICTYIHMIIA C IIPOTECTOM, IS IIOMOOHBIX IIOCEIIEHWI BBINEISETCS OTIEIHHOE
TIOMEIIleHe, a IIOClIe HUX OOBICKY ITOABEPTalOTCS 3adep>KHUBAaeMbIe JIUIIA.

Talima KoppecnoHIECHIAA

B cBsizm ¢ paccmorpenmem jpenma “Chairman of MBC v. Liu Fai (1993) MR 155"
BepXoBHBIN Cyq IMOCTAHOBWJ, YTO HHKAKOM DPabOTOmATeNh HE MMEeT IpaBa BCKPHIBAThH IHCHMO,
alpeCOBAHHOE €ro pPabOTHHKY. B ymoMsHyTOM Heie pabGoOTOmATENIh BCKPBHIBAN IHCHMA,
aJlpECOBAHHBIC OTHOMY M3 TMPO(COIO3HBIX AKTHUBUCTOB.

Crates 18

1. B cBszu ¢ memom "Aumeer v. L’Assemble de Dieu (88) MR 229" BepxOoBHBIA CyI
IIOCTAHOBMJI, YTO IIPaBO HAa CBOOONY MBICIM M PEIUrMH IOAPAa3yMEBAEeT IIPAaBO MCIOBEIOBATL U
MPONAraHIMpOBaTh CBOIO PENWIHIO U YOEXKIEHWS B OTIPABICHWH KyJIbTa, YYEHHH, BBLIIOJHEHUH
PENMTHO3HLIX M PUTYaIbHLIX OOpsAIoB. B To ke BpeMs BepXoOBHBIN cyJ MOSUEPKHYJ, UYTO STHUM
IIPaBOM CIIEIYET IOJIL30BATLCS B LMBUIM30BAHHOM OOIIECTBE TaKMM 00pa3oM, 4YTOOLI HE CO34ABaTh
HEyIOoOCTB IJS IOPYTMX. B yIOMSHYTOM [elle PEIMTMO3Has CEKTa HEONHOKPATHO YCTpauBaja
MOJIEOHLI B KMIIBIX KBapTajaX B IIOCIEOOEIEHHOE BpPEMH.

2. IIo meny "Bhewa v. Government of Mauritius (1990) MR 79" BepXOBHEBIA CyII
IIOCTAHOBMJI, YTO HENb3s CChbLIAThCI Ha IoNoXeHus KOHCTUTYUMM KaK Ha OCHOBAHHE IJISI HIEH O
TOM, 4YTO I IIOJL30BAHMS CBOOONOM BEPOMCIIOBENAHUS HEOOXOOMMO IIPUHATHE CIELMATLHBIX
3aKOHOB O IIpaBax JUYHOCTHA. IlosToMy Ha MaBpuKuMM HEe OBUI IPHUHAT 3aKOH O IIpaBax
MYCYJIbMaH.
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3. PaccmaTpmBasi ogHO W3 Jed O pa3Bojie, BepXOBHBIM CylI IIOCTAHOBHI, YTO MEPEXOM B
IpPYIYIO DEINTHI0O HE MOXKET caM II0 cebe KBalMUIIMPOBATHCS KakK " IPOBHUHHOCTL', KOTOpas

MPENOCTABISIET CYNPYLy IIPaBO Ha pas3Boi. B TO e BpeMs JHIO, MPEISTCTBYIOIIEE TOMY,
yToOBl ero/ ee cympyr/ cympyra wucrmoBenoBaji(a) W30PAaHHYIO DPEIUTHIO, COBEpINAeT " IPOBUHHOCTH',
KOTOpasi MOKeT IPEeJIOCTaBUTh APYrOMY CYNpPYTy MpaBo Ha pasBox (cM. memo "Veeramootoo V.
Veeramootoo (1991) MR 39").

Crates 19

1. 3ammra cBOOOIBLI BHIpaXkaTh CBOE MHEHHE OOECIEUMBAETCS B COOTBETCTBUU CO CTaThed 12
KoHCcTHTYIMH, ¥ B ®TON CBS3M MO3KHO IIPHMBECTH HEMAJI0 KOHKPETHBIX IpmMepoB. CpermcTBa

MacCoBOM WHMOPMAIIMU IIPEICTABIIEHbI JECITKOM YaCTHBIX €XXKEeTHEBHBIX, eXXeHEeIelbHBIX U
eXXeMEeCSIUHBIX Ta3eT, KOTOpbIe MPUAEPKUBAIOTCSI PA3IUYHON ITOJUTUYECKON OpPUEHTAIIUH U
CBOOONHO BBIPAXKalOT CYOBEKTHBHBLIE WIIM YaCTHBIE MHEHHs.  IleyaTb CUMTAETCs HE3aBHCHMOM OT
JI060r0 TPaBUTENILCTBEHHOTO BIWSHUS W WHOU pa3 IOABEpPraeT TOCYIAapCTBEHHBIE OPTaHBI CYpOBOU
KPUTHKE.

1.2 Opragel mevaTtd, OyIy4Yd HOIPOOHO WHGMOPMHUPOBAHLI O IpaBaxX TIPaXkiaH, CIIOCOOCTBYIOT

Pa3BUTHUIO OEMOKPATHYCCKOI'O IIpoIecca, Tpe6y$1 OT BIIACTEM OTBETAa 3a IJIIOOBIE 3J'[0y1'IOTpe6JIeHI/IFI,
KOTOpPbIE MOTYT HMETb MECTO B OTHOIIECHHSIX BJacCTed C TpaKIaHAMMH. B HACTOAIIECC BPEMA JIHIITHh

paano- MW TCICCTaAaHIIHA Ha MaBpI/IKI/II/I KOHTPOMIHMPYIOTCA ITIOJIYTrOCyaapCTBEHHBIM OpPIraHOM,
YUYPEKIACHHBIM IIPABUTCIIBCTBOM. C YYETOM IIOCICIHETO 3asdBJICHUA IIPABUTCIBCTBA OTHOCHUTCIIBHO

nuOepanu3anny Tejle- W DPAIMOBEIIAHUS OXKHUIAETCS, YTO B OIMKaWIIEM OYyIyIeEM B CTpaHe OymeT
paspeleHa JesTeIbHOCTh HE3aBHCHUMBIX paguo- W TEJIEBU3WOHHBIX CTAaHIWH. Biacth yxke
paspelIniii  MCIIONIb30BATh B CTpaHe MHapabONIMYecKHe AHTEHHLI IS IIpHeEMa CIYTHUKOBOTO
TeJEBUACHUS Ha OCHOBE CHUCTEMBI JHIEH3WPOBAHWS. BHavale BIacTH He IIPOSBISLUIA TOTOBHOCTH

K TOMY, YTOOBI JaTh corjacume Ha CBOGOJIHLIﬁ BBO3 B CTpaHy Hapa6OHI/I‘{CCKI/IX AHTCHH.
HCKOTOpBIe OOBSICHSLITA 9Ty IO3HWIUIO IIPABUTCIIBCTBA 2KEJIAHHMEM COXpaHWUTh MOHOIIOJIHIO Ha paguro

¥ TelleBUAcHME. B TO ke BpeMs Ha MaBpMKHMK MOXKHO CBOOOJHO NPHHHMATH IIPOTPAMMBI
GpaHIIY3CKOTO TENEBHIEHHUS C OCTPOBa PEOHBOH, W HE CYIIECTBYET HUKAKUX OTPAaHUYEHUN B
OTHOIIIEHNH TIpHEMa Ilepenay HWHOCTPAHHBIX paguoCTaHUWM. [IpOTHBHUKM WMCIOJIb30BAHMUS

napaboIMYeCKNX AaHTEHH YTBEPKMAIOT, UYTO, €CIH JETH OYIYT CMOTPETh LEJbIA IEeHb BUIEOKIIHIIBI,
a B3pOCIBbIE TIPUCTPACTIATCS K TAKMM aMEpMKAHCKUM cepuanaM, Kak " Canra- Bap6apa”, »To0

MNpUBENET K VIIAIKy HAIWOHAIBLHOW KYIbTYphl. HeKOTOphIe YTBEPXKIAIOT, YTO MO MeEpe
rao0adu3anyuy Tejge- W PajguoBEllIaHusl cTpaHbl permoHa Wumuiickoro okeana um IOro- BocTounon

A3umM yTpaTAT cBOe KYJIbTYpHOE CcBocoOpasme. JIumIla, KOTOphIE MOTYT cebe BTO IT03BOJIHTS,
MIPUHUMAIOT ceWdac IporpamMMbl Cu- DH- 9H, psma GpaHIY3CKUX W POCCUHCKUX TeJeCTaHIUUA. B

OaMKamIee BpeMs CBA3AHHBIE C 3THM pPAaCXOIbl MOTYT 3HAQUHUTCIBHO CHHU3UTHCA.
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2.1 Hapsgy ¢ ®TUM B IEISX IPENOTBPAIEHUs JIOOLIX 3JI0YIOTPEOIIEHHA CO CTOPOHBI OPraHOB
ImevyaTd B YTOJOBHOM KOJEKCE IIPEIYCMOTPEHBI TaKWE IIPECTYILIEHHWS, KakK " IyOIMKaIlMs JIOXKHBIX

cBeneHun” W " KieBeTa'. B cBs3u ¢ memom "Glover v. Boodhoo (1992) MR 259"
BepXoBHBIN Cyq OTMETHIJ, YTO 3JIOYHOTpEOJIeHHEe CBOOOZOM BBIPaXKaTh CBOE MHEHHE CO CTOPOHBI

OpPTaHOB TIeYaTH DPABHOCHUIIPHO CHIIOBOMY NABICHWIO, KOTIAa WX BBICKA3bIBAHUS MOTYT IIOJIOPBATH
yBaXeHHEe K CyJgaM W OKa3aTh Ha HHUX CTOIb MOIIHOE BO3JCHCTBHE, UTO DTO BOCIIPEMSTCTBYET
HOPMAaITkHOMY XOJly OTHpaBiIeHWs TpaBocynust (cMm. mnpmiroxkeHue Xl).

2.2 TIlo meny "R v. Boodhoo and anor (1990) MR 191" BepXOBHBIA Cyn IIOCTAHOBHWII, YTO
ctaTthg 299 YroloBHOrO KOIEKCa, THE pedyb HUOET O MPOTHBO3aKOHHOM " IyOIMKAIMU JIOKHBIX
cBeleHu", KacaeTcsd pacIpOCTpaHEHHMS M IyOJIUMKAIMM CBENEHHUM, KOTOPBIE SIBISIOTCH JIOKHBIMHU
WA KOTOPbIE, XOTS M SBISIOTCS B CBOEM OCHOBE IIPABIUBLIMM, OBUIM M3BpAIlEHbl WA
HEOOOCHOBAHHO IPHUIMCAHLI MHOMY JHUIY, a XapakTep MX NyOIUKAUMKM WIXA DPACIpPOCTPAHEHUS
NPUBOSUT K HADPYIIEHUSM OOIIECTBEHHOr0 Iopsnka Wiau coridacus.  CyJI TakKe OTMETHJ, YTO

®TO MMEHHO Ta cdepa, B KOTOPOM IeJh OrPAHMYEHUS TapaHTHPOBAHHOIO KOHCTUTYLMOHHOIO IIpaBa
Ha CBOOOJHOE BELIpAKEHHME MHEHHS HMeEET JOCTATOYHO BaXXKHOE 3HAueHWEe M M30paHHBIE CPEICTBA
SBJISIOTCS DPAa3yMHBIMU M BIIOJHE OOOCHOBAHHBIMH. OnuH M3 OBIBIIMX MUHHCTPOB IIOABEPT PE3KOM
kputuke ObiBiIero Ilpemcemarens BepXoBHOro cyma 3a TO, YTO TOT BBLI3BIBAI E€r0 ChIHA B XOJIE
pas3dupaTelnbCcTBa pAfa Ied B BepXOBHOM CyIe.

2.3 CynmebHoe mpeciemoBaHHE, IIPEIYCMOTpPeHHOe B cTaThe 299 YroJoBHOrO KOIeKca,
BO30YXKITAETCST JIMIIb B HCKIIOYMTENBHBIX 00CTOSTeNbCTBaX. B 1991 romy B COOTBETCTBUHM C DTOMU

CTaThbed OBLIO BO30OYKIEHO MHENO IIPOTHUB OBYX >KYPHAIMCTOB, KOTOPBIE OBILIM OIPABIAHBI CYILOM
HU3IIEN WHCTAHIWW. ['eHepaldbHBIM IPOKYpOp ITOJANl amelIsSIuio B BepXoBHBIM Cyl, HO, KOTIIa
€ro amejursinusi OblLa YIOBJIETBOPEHA W MEJO OBLIO HAIpaBIEHO Ha IIEPECMOTP B CyI HHU3IIEH
WHCTaHIMK, leHepallbHBIM NPOKYPOP IOJAl B CylI HU3IIEH WHCTAHIMM 3asBICHHE 00 OTKAa3e OT
TATbHEHNIIIETO CYyAeOHOTrO IIpeciIeqoBaHUs, M MeJ0 OBLIO 3aKpBITO.

3.1 B 1994 ronmy Bo30yXKEAJIOCh TaKKe CyIeOHOE IpecieloBaHHWe SKYPHAIHUCTOB 3a " HEyBasKeHHUeE
K cymy" B pe3ylbTaTe NyOIMKAIIMM B OTHOW M3 BEOYIINX €XETHEBHBIX ra3eT CTATbH, B KOTOPOU

TOBOPHMJIOCH O IIPUCTPACTHOM OTHOINeHMH IlpemcemaTenss M HEKOTOPHIX UWIEHOB BepXoBHOIro cyma,
HA3HAYUBIINX CIYIIaHWE II0 OTHOMY W3 JeJ Ha OIpelelIeHHBbIN JeHb. BWHA KypHAJIHUCTOB ObLla

YCTAaHOBJIEHa, W WX NPUTOBOPMJIM K YIIaTe KpymHOro InTpacda. B HacTosIee BpeMs OHU
XOHATAMCTBYIOT O TOJYYEHUM pa3pellleHrus Ha momady ameurssuuu B CymeOHBIM KOMHUTET TamHOTO

coseta (jmemo "D.P.P. v. Gilbert Ahnee & Ors, (1994) SCJ 100") ( CM.
npunoxenne Xll).

HexoTopble yIpeKamoT Tra3eThl 3a CKIOHHOCTh K CEHCAIMSIM M IyOJIMKAIIMIO CBEICHUI Oe3
JOJIKHOM TIPOBEPKM MX IOMJIMHHOCTA. HECKONBKO JIET Ha3aj IIPaBUTEILCTBO IIOIBITAIOCH 00S3aTh
ra3eTbl IPEIOCTABUTL (PUHAHCOBBLIE TapaHTHUM, C TEM YTOOBLI BIANENbIBI Ta3€T, pPEHAKTOPBI U
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JKYDHAJIMCTBI, KOTOpPBIE II0 PEIIEHMIO Cyna O0sS3aHBI BO3MECTUTH YIIEPO >KEPTBAM KIIEBETHHYECKMX
W3MBIIIJIEHU, MOTIX BBINOJHHUTE ST 00s3aTelbcTBA.  KoOrjga HavalM IIOCTYyHaTh OOpaIleHHs B
CBSI3M C YIIEMJIIEHWEM CBOOOIBI ITeUaTH, BIACTH PE3KO COKPATHIN CYMMY 3ajiora, IOMJIEKAIIEr0
BHECEHUIO B KauyeCTBE TapaHTHH.

3.2 B mHacrosmiee BpeMs 3aKOH O CYIEeOHBIX M IPaBOBBIX rapantwsax 1994 roma HamenseT

BepXOBHEIN Ccyl IMONTHOMOYMSMH pPacCMAaTPHUBATh Jella O IPOSBIEHWH HeyBaxkeHHs. Ilo
MOIKPEINIEHHOMY ITHCbMEHHBIMM ITIOKA3aHUSMHU 3asgBJIEHHI0O O TOM, 4YTO TO WJIM WHOE JHUIIO0
MIPOSIBUIIO HEYBasKEHME, CYI MOKET:

1) TIPUTOBOPUTH BTO JHUI0 K TIOPEMHOMY 3aKJIIOYEHHWIO HA CPOK, HE IIPEBBIMAOIIAN OIUH
rojg, WM K ymnaTe mTpacda Ha cymMmy, He mpeBbimaromiyro 30 000 pynwmit;

2) OTIHaTh TAKO€ DpPAaCIIOPAKCHHE, KOTOPO€ OH COYTET IleJICCOOGpaSHLIM.

4.1 B 1994 romy oT psma KyJIbTYPHBIX M PEIUTHO3HBIX OpTraHM3allMi MOCTYIMIMA 3asBIEHHUS, Ha
OCHOBAaHHY KOTODPBIX M3 MECTHBIX KHMXKHBIX KHOCKOB OBLIa M3bITa KHWTA IIOJ HAa3BaHUEM

" HUsnacunosanme Curel”, ¢GaMUIAU IENCTBYIOIIUX IJIMI[ KOTOPOM OBLIM BeChbMa CXOXKH C
dbaMuUINSIMH TIaBHBIX NEWCTBYIOIIMX JIMI, JPEeBHEMHIMMCKON »HHUYeCKOM IT0dMbl " PamasHa". Chyii
IEeVCTBUS BBI3BATU pPE3KHE IPOTECThI CO CTOPOHBI aBTOpPa KHUTHM U HEKOTOPBIX CIIOEB HACEIEHMS.

4.2 CmemyeT OTMETHTH, UYTO B IEISIX IPETOTBPAIEHUS OCKOPOJIEHUS PEITUTHO3HBIX YYBCTB

MyCylIbMaH Ha MaBpukum 3ampernieHo pacrpocTtpanenne " CatanmHckux ctuxop” CammanHa Pyrrmm.
HenmaBHO pemakTop OTHOM M3 ra3eT IOABEPrCsS KPHUTHKE 3a IMyOIWKALIMIO CTaTeW O 3KU3HU IIPOPOKa

Myxammena.
Crates_ 20

3anpemenne IMpomaraHibl BOMHBI

1. 3akoH 00 M3MeHeHMHM YTOJOBHOTO Komekca 1993 roma OTMEHHI HEKOTODPBIE M3

COOTBETCTBYIOIIINX IOJOKEHWI YTOJOBHOTO KOJEKCa WJIM BHEC B HHUX IIOIPaBKHU

(cM. TmepBOHAYAIHHBIN IOKJIAN). Takue TpecTyIUIeHHs, KakK " pa3’kKWTaHWEe BOWHBLI HPOTUB
rocymapcTBa” u " pa3KWUTaHWe TPasKJaHCKOM BOMHBI', KapaloTcsI CMEPTHOM Ka3HBIO, a

" TOICTPEKATENBCTBO T'PakIaH K BOOPYKEHHBIM IEHCTBUSAM' KapaeTcs CMEPTHOM Ka3HBIO H
KOH(pUCKAIIMEN HMYIIIECTBA.

1.2 B mHactosimee Bpems craThsa /1 YTroJIOBHOTO KOjeKca TIJIACHUT:

" JIro6oe IHI0, KOTOpPOE IIOCPEICTBOM BBICTYILIEHHI B OOIIECTBEHHOM MECTE€ WM Ha
coOpaHUM, JUOO IIyTEM pa3BEeIIMBAaHUS IIJIaKaTOB, JUOO dYepe3 JTI00ble IMHUChbMEHHbBIE WU
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OTIeYaTaHHbIE OOpAIeHUs MPSMO IIOJACTPEKAET K COBEPIIEHUIO JTIO00TO M3 ( YIIOMSHYTHIX
BBIIIIE) MPECTYIUIEHUM, IIOMJEXUT HAaKa3aHWI0 KaK BHHOBHOE B COBEDIIEHHH TaKOI'O

npectyrmieHus (...), OIHAKO, €CJIU TaKoe TIOICTPEKATEeNbCTBO HE HMMEET ITOCICICTBUM,
MIpaBOHAPYIIUTEIb IIPUTOBAPUBAETCSI K KATOPXKHBIM padoTam’.

3anpemeHrde BBICTYINIEHHM B IONH3Yy HAOWOHAJIGHOM, PACOBOM HIIA PEJIMTHO3HOM HEHABHCTH

2.1 3axkoH 00 WM3MeHEHHMH YTOJOBHOrOo Komekca 1993 roma TakKe aHHYIHMPOBAT W 3aMEHII

craThi0 283 YroJIOBHOTO KOIEKca, KOTOpas KacaeTcs IPECTYIHBIX " IPU3BIBOB K MITEXY U B
HACTOSIIEE BpeMs TIIACHUT.

"1) JIro6oe muio, Koropoe (rpy6o Hapylmass HOPMBI OOIIECTBEHHOW U PETUTHO3HON
MOpann) BO30OYXKIAET HETOBOILCTBO WIIM pa3ipakeHHe CPead TpakmgaH MaBpukus JIn6o

TTOOMIPSIET YYBCTBA HEMPUSI3HU W BPAKIEOHOCTH MEXKIY DPa3IMYHBIMU CIOSMHA (...)
rpaxkpmaH, .. pacCMaTPHUBAaeTCsd KaK MPECTYITHUK, HPU3LIBAIOIINIT K MSATEXY, M B ClIy4ae

OCYKJICHUS TPUTOBapMBaeTCS K TIOPEMHOMY 3aKJIIOUCHWIO Ha CPOK, HE IIPEBBIMIAINAN OIWH
rojg, ¥ K ymate mrpada Ha cymMmy, He Ipesbmmarmoinyro 5 000 pymun'.

2.2 3akoH 0 MaccoBbIX MepompusaTusgx 1991 roma mo6aBHI B YTOJNOBHBIM KOZEKC IIOJOXKEHHE O

OpPEeCcTYIHOM " pa3XKWUraHWU pPacOBOM HEHABUCTH'. DTO MONOXKEeHWE TIACHUT.
" Cratpa 282

1) JTr060€e WO, KOTOPOE, CO3HATEIBLHO DAa3KMrasi HENOBOJLCTBO HJIM HEHABUCTH B

OTHOIIIEHUH JII000M KaTeropunm HAaCCJICHUI, OTINYAIOIIEHCS IO IIpU3HAaKaM pachl,
KacCThl, MCCTAa IIPOUCXOXKICHHUA, IIOJIUTHUYCCKUX B3TIAI0B, IIBETAa KOXHW HNIN

BCPOUCIIOBCIaHNMA,

a) NyOIUKYET WM PaCIpOCTPAHSET JIOObIe IHUCHMEHHBIE MAaTEpPHallbl, KOTODPBIE
COIEP3KAT Yrpo3bl, TIpyOble BBIMAAbl WIX OCKOPOJIEHHSI,

b) B JIIOOOM OOIIECTBEHHOM MECTE€ WM Ha IJIF0O60M MAacCOBOM COOpaHUM WU
IEMOHCTPAIAA HCIIONB3YET JIOObIE KECThl WMIIA CJIOBA, COIEpKAlllhe YIPO3HI,
rpyoOble BBINAABI WM OCKODOJIEHHS, WK

c) BBICTYIAET II0 PajWO WM TEJIEBUIEHUIO C JIIOOBIMM MaTepHhalaMM, KOTODHIE
COIEP3KAT Yrpo3bl, TIpyOble BBIMAAbl WIM OCKOPOJIEHHSI,

COBEpPIITAET TEM CaMbIM IIPECTYIUIEHHE W B CIydYae OCYKIEHHsS MPUTOBapUBAETCSI K YILIATe
mTpada Ha CymMMy, He mpeBbimaromyro 25 000 pynu#l, W K KaTOPKHBIM paboTaM Ha
CpOK, He mpeBblmammmum 10 IeT.
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Crates 21

1. 3akoH 0 MaccoBbix Meponpusitusx 1991 roma (cm. mpunoxenue XIII) OTMEHUI

IoJIoKeHWsT 3akKoHa 00 OOINECTBEHHOM IIOPSIIKE W DPETIIAMEHTHPYET B HACTOSINEE BPEMS IIOPSIIOK
TIPOBEIEHUS MACCOBBIX COOpPAHWN M JIEMOHCTDPAIIMIL,

1.2 B cooTBeTcTBHHM cO cTaThell 4 3aKOHA O MACCOBBIX MEPOIPUATHSAX HE IIO3THEE YeM 3a CEMb
IHEW IO coOpaHWMsT WX JeMoHcTpamuyu Kommccapy HONMIIMM JOJKHO OBITh IEPENAHO IHMCHEMEHHOE
yBemoMieHue. B TeueHme 48 dYacoB ¢ MOMEHTa IIOJNYYEeHHS DTOTO yBegoMileHmss Komwmccap
TOUIIUA MOKET:

a) pa3pelInTh MPOBEIeHNEe MAacCOBOTO MEPOIPHATUS, OMNPENEINB TOT IOPSIOK €ro
OpPraHM3aliy, KOTOPBLIA OH CYMTAET IEJIeCOOOpPa3HBIM, WU

b) 3aIIPpETUTh MPOBECACHHEC MaCCOBOTO MEDPOIIPUATHAL.

JIro6oe nuIlo, HE yIOBJIETBOPEHHOE peleHmeM Kommccapa IONHMIIUKA, MOKET IE€pelaTh BTOT
BOIIPOC Ha pPAaCCMOTPEHHE CYIbHM BHE PaMOK IIPOIEAYPhI CYyIeOHOr0 pa30HpaTellbCTBA.

1.3 CoTpygHHK HOJUIUH MOXKET IIpUKa3aTh OPTaHM3aTOPY MAaCCOBOTO MEPONPUSTHS IIPEKPATUTH
€ro IIPOBEJIEHHE, €CIM OH MMEET OOOCHOBAaHHBIE IPHYMHLI II0JIATaTh, YTO IIPOJOJKEHHE DTOTO
MEPONIPHUATHS HAHECET YIIepO OOIIECTBEHHOMY IIOPSIKY WMIM Oe30macHOCTH. Komuyccap ITOMHIMHT
MOXKET NPUMEHHUTh CHUJIYy IJIsI IIPEIOTBPAIIEHMS IIPOBEIEHMS KaKOIO- JUOO MAacCOBOTO MEPOIIPUSITHS
Iu00 pa3roHa €ro yJYacTHUKOB WM 3alpellleHds] JOCTylla K MEeCTy cOopa, eciad eMy He OBLIO
mepeJaHo HUKAKOTO YBEIOMIIEHUSI.

1.4 Kspamubunupyercs Kak IPECTYILUIEHHE YYaCTHE B KaKOM- JIM0O HECAHKIMOHUPOBAHHOM
coOpaHUM, OOBEIMHSIIONIEM, IO ONpedeleHuIo, rpynmy u3 "12 wumm 0ollee JHI, KOTOpEIE:

a) cOOpalINCh C HaMEPEHHEM COBEPIINTH TO WJIM HMHOE IIPAaBOHADYIIEHHE, WM

b) Jaxke COOpAaBIINChH C IENbI0, HE BBIXONAIIEH 3a paMKM 3aKOHAa, BENyT ceOs Tak, 4YTO
5TO MOXKET IMPHUBECTA K HAPYIIEHHUSM IIOPSAKa WM CIPOBOIMPOBATHL TaKOBBIE".

2.1 Cratbg 4 3aKoHa O MAaCCOBLIX MEPONDPHUITHSX ObLIa YYT€HAa IIPU PACCMOTPEHHH Jeja
"Bizlall v. Commissioner of Police (1993) MR 213", Korga BepXoBHBIA cyn Hall ®TOHU
CTaThe CIEAyIollee TOIKOBAaHHUE:

" OOIIee TpaBUIO 3aKIIOYAeTCSd B TOM, UYTO MACCOBBbIE MEPOIPHSITHS pa3pemrarorcs.  TOJbKO
B TeX CIyJyasdx, KOTJa YCTAHOBIICHUS OIIPEICICHHBIX YCIOBHM WX IPOBEICHUS HEIOCTATOYHO
IJIsST TIPEeTOTBPAIEHNUS] MAacCOBBIX OECIOPSIKOB, HaHECEHUS yInep6a COOCTBEHHOCTH WIIH
HapyIlIeHH:d HOPMAalbHOW XKW3HU oOIecTBa, Komwmccap (Imonwiuu), TIpU HATAIUU
000OCHOBAaHHBIX Ha TO OCHOBAaHWN, WMEET IIPABO 3aIIPETUTh IMPOBEIEHUE MacCOBOTO
MepOIpHUITHS".
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Cratpst 22

1. Ha MaBpukuH OTCYTCTBYIOT KakKHe Obl TO HH OBLIO OrPaHMYEHHUS B OTHOIIEHHN CO3TaHUS
MOJUTHYECKUX MapTU¥. I'paskmaHe MOTYT CO3IAaTh ITOJUTHYECKYIO HAPTHIO Je- (baKTO W IJIHUIIh
TIOTOM 3apeTHCTPUPOBATh €€ B KOHTPONBHON W30MpPATEIbHOM KOMUCCHUU IJs YYaCTHS B BBIOOpaX.

2. 3akoHOHmpOoeKT 0 mpodcorozax W TpymoBbIX oTHomeHmax (N IX or 1994 roma) oTrMeHSET

TOJIOKEHNST 3aKOHA 00 OTHOIIEHUSX B TOPOMBIIIIIEHHOCT M IIpeayCMaTpUBACT.

a) VIOpPOIIEHUE IIPOIENYyp DPETHCTpallMi W IPH3HAHUS IIPO(MCOI03HBIX OpPraHU3allW,

b) 00€ecIIeueHrEe JEMOKPATHYECKOTO IIONXO0Ja K OpraHm3anui IpodCO030B W YIIPaBIEHUIO
MU,

C) COBEPIIIEHCTBOBAHUE IIPOILIEAYP IIEPETOBOPOB O 3aKIIOYEHHU KOJIJIEKTUBHBIX IOTOBOPOB;

d) co3gaHne 0ojiee KOMILIEKCHOTO MEXaHM3Ma pa3pelleHrs] TPYAOBBIX CIOPOB Kak B

TOCYTApCTBEHHOM, TaK W YaCTHOM CEKTOpe M, CJeIOBaTEIbHO, COBEpPIIICHCTBOBaHUE
METOIOB CKOperInero u 3ddeKTUBHOTO pa3pellcHusT KOHMINKTOB;

e) IIepecMOTp IIPOIleTyphl OpraHW3aIluM 3a0acTOBOK;

f) mepenadya HE3aBHCHMBIM OpTaHaM ITOJHOMOYMM II0 HaOIIONEHHIO 3a COOOIIEHUSIMH O
TPYIOBBIX CIIOpPaX, KOTOPBIMHM paHee HAHeIsSacs MHHUCTP.

YTIOMSHYTBIA 3aKOHOIIPOEKT IIOKa eIlle He MpHoOpell CUIy 3aKOoHa.

Crateu 23 m 24

1. 3akoH 06 oxpane merctBa 1994 roma (cm. mpuminoxenue XIV), B KOTOpOM peGeHOK

ompenensieTcss Kak " I000e He COCTOsIee B Opake JWIO B Bo3pacTe jgo 18 mer”,
MIpeNyCMATPUBAET HU3HAHUE.

a) CymeOHOIO IIPHKas’a O CPOYHBIX Mepax 3allliThl, €CIIH CyIbs M3 CBEIECHHN, IaHHBIX
IOJ TPHUCSATOM, CHOelall BBIBOJ O HalWYMM OOOCHOBAHHBIX IIPMYMH II0JIaraTh, YTO
peOEHKY IIPUYMHSIETCS WA MOXKET IPUYMHSTHCS 3HAYUTENBbHBIN yinepo. Cpox
( BO3OOHOBIISIEMBIN) JEUCTBUSI HTOTO TIPUKA3a COCTABISIET BOCEMb ITHEH;

b) CymeOHOIO IIpHKasa O IIPENPOBOXIECHWH B CIENUAANBHOE YUYPEXKIEHHUE, €CIH CYI
YCTAaHOBMJI HalIM4Me OOOCHOBAHHBLIX IIPMYMH II0JIaTaTh, YTO PEOEHOK IIOJIBEPraeTCst
JKECTOKOMY OOpAIlleHUI0, B €r0 OTHOIIEHWH HE BBIINOJHSIIOTCS POJTUTEILCKUE
00SI3aHHOCTH, OH OpOIIEH, JHWINEH yXO0Ha HIX €My HMHBIM 00pa3oM IIPUYMHSIETCS
yiIepd M UYTO B €ro HMHTepecaxX HANJIEXXUT MPENpPOBOIUTHL €ro B 0Oe30IacHOE MECTO.
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1.2 CormacHo »ToMy 3aKOHY KaK IIpaBOHApPYIIEHUS KBaTU(MUIUPYIOTCS TaKKe CIEeIYIOIINe
eV CTBUS.

a) 2KE€CTOKOEC O6paH_ICHI/Ie WM HWMHOEC BPCOHOC BO3IEHCTBHAE Ha peGeHKa;
b) HEBBIIIOTHEHUE POAHUTECIBCKUX 00sI3aHHOCTEN WM OCTaBJIECHUE pe6eHKa;

C) CEKCyallbHbIe 3JI0YIIOTPEOJICHUS B OTHOIICHWM peOeHKa W IO0YyXKIcHUE,
IIOACTPEKATENbCTBO WM COTJIACHE Ha 3aHSATHE IIPOCTUTYIIUCH;

d) TOPTOBNST HETHMHU,
e) NIpUHYXIeHne peOeHKa K IONPOIIaiHNYECTBY.

2.1 3akoH 00 W3MEHEHHMH YTONIOBHOro Kojekca 1990 roma yBeamumBaeT OpadvHBIM BO3pacT ¢ 12
mo 16 jeT; B HAcCTOAINee BpeMS KaK MPECTYINICHHWE KBaTUGUIIUPYETCS BCTYILUICHHE B TIOJIOBYIO

CBA3b C ,]ICBYH_IKOI;I MoJloxke 16 er, Jaxe C €€ corjracus.

2.2 B 1991 romy OBLIO NPUHITO IIOJOXKEHHE O 3alpelleHUH KPOBOCMECHUTEIBCTBA, U PaMKU

OIIPpEACIICHHOIO0 TaKHUM o6pa30M IOpaBOHAPYIICHUA JOCTATOYHO INIMPOKH IJIsd OXBaTa CI/ITyaI_[I/II;I,
Korma 0OBUHSIEMOE JIAII0 BCTYIIWIIO B MOJIOBYIO CBSI3b HIIM COBEPIIHUIIO HEIIPUCTOMHOE JENCTBHE B

OTHOIIIEHWU €ro IMaChIHKA MIJIM ITagdepuIlpl, Iu00 MPUEMHOro pebeHka (B JIOOOM BO3pacre), JHOO
pebeHKa JI000TO BO3pacTa, IIONEYEHME WM OIEKa Hal KOTOPHIM OBLIA JOBEPEHLI OOBUHSIEMOMY
JIUILy B COOTBETCTBUU C CYHNEOHBIM IIPHUKA30M MM HHBLIM IIPEIIHCAHUEM.

2.3 HHTepecHO OTMETHUTH, UYTO B COOTBETCTBHH CO CTaThel 242 YroJOBHOTO KOIEKCa HMEIOTCS
IOCTATOYHELIE OCHOBAHMS JJISI OCBOOOXKIEHMS OT OTBETCTBEHHOCTM MYKYHHBI, KOTODBIM COBEDIIAET
yOMICTBO CBOEH KE€HBLI, a TaKXKe e€ JIFOOOBHMKA B TOT CaMBII MOMEHT, KOIJIA OH 34aCTaeT HX
IIDY COBEPIIEHUM IIPEIIO00IESHAS.  DTO SIBISETCS, BO3MOXKHO, OIHHM M3 IIOCIHETHHUX IIPOSIBIEHUI
IACKPMMUHAIIAY 110 IIPU3HAKY I10ja Ha MaBpHKUM, TIOCKOJBKY B OOIIECTBE CIOKHIOCH
IIPEICTaBIEHNE, COTJIACHO KOTOPOMY IIOJOOHOE NESHUE CO CTOPOHBEI XKE€HBI HE MOXKET OBITh
IIPOILIEHO.

3. 3akon o mompaBke N 2 Kk I'paxmanckoMy Kojekcy 1990 roma BHOCHT H3MEHEHHUS B

HanomeonoBckuit KOJEKC, HMCKIIOYasid JIOOBIE CCBLIKH Ha BHGGpa‘{HBIX IeTen, B pe3yabTaTe 4ero.

a) B HACTOSIIEEe BpeMs OMOJOTMYECKUI POTUTENL MOXKET MPU3HATH CBOMM BHEODPAUYHOTO
pebeHKa, U

b) B3aMMHBIC IIpaBa HACJICOOBAaHHsA MOTIYT CYIICCTBOBATH MECXKIY BHC6pa‘IHLIM pe66HKOM,
OTHOIIICHHUA poOACTBA KOTOPOI'O YCTAHOBIJIEHBI, H €TI0 POIHUTCICM.
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ITo meny "Naujeer v Registrar of Civil Status and Ministere Public (1991)
MR 117" BepXoBHBIM CyJI IOCTAHOBHJ, YTO IIOJOKEHHS YIOMSHYTOro 3aKOHa JIEHMCTBYIOT B

OTHOIIIEHUM JIEeTeM, POXKIEHHBIX MO BCTYIUIEHHS STOro 3aKOHAa B CHIY, C yYeTOM IIpaB,
IPUOOPETEHHBIX B COOTBETCTBMM C 3aKOHOMATENLCTBOM, HeHcTBOBaBIIMM 1o 1991 roma.

4.1 B 1990 romy mopm Srumod MHWHHCTEPCTBA IO IIPaBaM JKEHINWH OBLI YYpEXKIEeH
Hammonaneaet getckuii coBeT ( HIC) ¢ meaplo BCECTOPOHHETO COMEWCTBHUS OJIATOTIONYYUIO JETEH.
Cuenyer orMeTuTh, uro KomwureT ympasisiomux CoBeTa HMMeEET IPAaBO BBI3BATH JIIO00E IJIMIIO ISt

Iayyd ITOKAa3aHWN OTHOCHUTEIBHO IeTel, KOTOphbIe " HYyXTAIOTCSI, KakK IPEICTABISETCS, B ITOMOIIN
BBHIYy TOrO, YTO KM, II0 BCEH BEPOSTHOCTH, YIPOKAEeT Kakas- JU0O0 OMACHOCTh IICHXHYECKOTO WIIH
¢duznyecKkoro xapakTepa'.

4,2 HauwoHaJIBHBIA JETCKHANA COBET IIPOBOMMT PAaCCIENOBaHUS WM IIPUHHUMAET MEPHI B OCHOBHOM IIO
CIy4JasiM 3KECTOKOTO OOpallleHHWsI C IETbMH, a TaKyKe OKAa3bIBAET ITOCTPAJABIINM KOHCYJILTATHBHBIE
YCIOYIH W TOMOINb.  JeWCTByeT IOCTOsSiHHAs TelebOHHAS JUHUS IS IOIYYEHHUS] COOOIIEHHH O
JKECTOKOM OOpamieHuu ¢ JgeTbMu. B 1992 rogy HanuoHambHBIA IETCKHE COBET IIOJIYYMIT
cooburenus o 922 caydasgx >KEeCTOKOro OOpallleHHS M HEBBINOJIHEHUS DPOITUTEIBCKAX OOS3aHHOCTEN
B OTHOIIEHWH neTed; npubausurenbHo B 30% ciay4yaeB ®TH COOOIIEHHS ITOATBEPIUINCE.

Crates 26

1. B cratbe 16 KoncTuTymum, KOTOpas OOeCIIeYMBAeT 3aIlUTy OT IUCKPHUMUHAIWH,
YIOOMHHAETCS IUITb, O IPHU3HAaKaX " pachkl, KacThl, MeCTa IIPOMCXOKIEHHUs, ITOJUTHYECKHUX

yOeXKIeHU, I[BETa KOXM WIM BEPOUCIOBETAHHUS' ¥ HUYEro He TOBOPUTCSA o " moie".

1.2 8 wmapra 1995 roma (B MeXIyHapONHBIN KEHCKWW JI€Hb) IPEMbepP- MUHUACTD OGDUIINAIBHO
OOBSBUI O BHECEHWHM W3MEHEHWI B YIOMSHYTYIO CTaThio 16 KOHCTHTYIIMH B IEIsSIX SBHOTO U
HEJIBYCMBICIIEHHOTO 3alIpellleHus] TUCKPUMUHAIIMYM 110 IPU3HAKy Itoja. Iloclle BHeceHUS DTOH
MONIPaBKU OYAYT COOTBETCTBYIOIIMM 0O0pa3oM H3MEHEHBI IIOJIOXKEHHs 3aKOHAa O TpakKIaHCTBe
(cM. KOMMEHTapuM K CTaThe 3).

2. B cBs3um ¢ memom "Bhewa v Government of Mauritius (1990) MR 79" BepxoBHbIT
Cyo OTMETHJ, 4YTO COXpaHEHWEe CeOUHOOpavms, BKIIOYAas Mepbl, HAIpPaBICHHbIE HA OXPaHy CEMBH U
obecrieyeHre MaKCHUMAalbHO d(hGheKTUBHOW 3aIUTHl KCHIIWH, KaK JKEH, TaK W JOYeper, OT
IVCKPUMUHAIINY, SIBISTIOTCS OOOCHOBAHHBIMH ¥ OIPABIAHHBIMU B HAIlEM AEMOKPATHYECKOM
o0IIecTBe, a TaK¥kKe COOTBETCTBYIOT TeM OO0s3aTeNbCTBAM, KOTOpBIe B3sUI Ha cebst MaBpuKuMi
COINIaCHO, B dacTHOcTH, craTtbe 26 Ilakta (cm. mpmioxenue XV).
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Cratest 27

1. B cootBerctBrm ¢ 3akoHoM o IlemeBoM donme AdpHKAHCKOTO KYJIBTYPHOTO IIEHTpA

1989 roma Owur yupexpen llemeBont ¢dhoHI AQPUKAHCKOTO KYJIBTYPHOTO IIEHTpa, 3aJayd KOTOPOTO
3aKJIIOYAIOTCSI B " COXpaHEHWM W pa3BUTUM adpuKaHCKOW KyabTyphl', a IledeBom dou,

HcaaMcKOro KyJIbTYpHOTO IIEHTPA, TaKKe CO3JAHHBIA B COOTBETCTBHM C HOPMATHBHBIM aKTOM,
npu3BaH " COXpaHITh M Pa3BUBATh MCIAMCKHU VKAl ¥ KYJILTYpy M1 " COTEHMCTBOBATH H3YYECHUIO

apabCKOro s3bIKa M S3bIKA ypay'". AHaloruyHble IejeBble (GOHIBI OBLINM CO3MaHbBI IS
OoaIepXKaHUsI COOTBETCTBEHHO MHIUMCKON M KHUTAWCKOM KYIbTYpHI.

2. B coorBerctBum ¢ 3akoHoM o mompasBke N 2 x T'paxkmanckoMy komekcy 1990 roma ObLa

yupexmgeH MycCyIbMaHCKUM CEMEWHBIN COBET, KOTODBIA, B YaCTHOCTH, PETHUCTPUPYET Bce Opakw,
3aKJII0OYaeMble B COOTBETCTBHHM C MYCYJIbMAaHCKUMH OOBIYassMH, ¥ KOTOPBI MOKET YCTaHAaBIWUBATh

IpaBUja O TOPSIKE 3aKJIIOUEHWS W PACTOPKEHHS Opaka B COOTBETCTBUU C MYCYJIbMaHCKUMH
oObryasiM. B Tom ke 3aKOHe COIEp>KHTCS TaKxKe IOJIOKEHHE O IIOpSOKe IIPOBEICHUS
IEPKOBHOTO 00psima OpaKOCOYETAHMS COOTBETCTBYIOIIWX JIHI[, BCTYMAIOIIMX B TpakJaHCKAN Opax.

2.2 IIpaBUTEIBCTBO OKA3bIBAET ITOMOIIL MAaBPUKHHCKHM MYyCYJIbMaHaM, COBEPIIAIOIINM
MaJIOMHUYECTBO B MEKKY.

2.3 B to xe Bpems B cBsizum ¢ meaom "Bhewa v. Government of Mauritius (1990)
MR 7" (cM. mpunoxenwe XV) BepXOBHBIM CyHd ITOCTAHOBHJ, YTO COOTBETCTBYIOIIIME ITOJOXKEHUS

KOHCTI/ITYHI/II/I HE AI0T OCHOBAHWN MJIS HPHUHSATHS CHEIMAJIbHBIX 3aKOHOB O IIpaBaxX pa3IAYHbBIX
MCHBIIIMHCTB B CTpaHC.

BbIBOJbI

Cratest 27 IlakTa mMeeT ocoboe 3HaueHHe I MaBpHUKHUS, TOCKOJLKY BCE OOIIMHEI
a3MaTCKOr0, €BPOIEMCKOro M adbpPUKAHCKOTO IIPOUCXOXKICHUS MHDPHO YXKHBAIOTCAd Ha MaBpHKHWHU
Oaromapsi COOJIONEHHUIO BCEX OCHOBOIIOJATAIOIIMX IIPaB, KOTOpBIE IIPOBO3rJallleHbl B KOHCTHUTYIMH
u 3akperieHsl B IlakTe. XoTs MaBpHWKHWII M SIBISIETCS CBETCKUM TOCYIAPCTBOM, B CTpaHE
OKa3bIBAE€TCSI MaTepHallbHas IOANep:KKa BCeM pelurusaM. 2KHTelssM CTpaHbl CO3TAIOTCS YCIOBUS
IJIsT COXpaHEHWS KYJIbTYphl WX IpeakoB. CoBpeMeHHOE HAIlMOHAJILHOE HCKYCCTBO IIPEICTaBIECHO

XYIOKECTBEHHBIM TBOPYECTBOM, IIECHSIMH W TaHIAMH, IpHinemimuMu u3 Eppomber, Kwuras,
Hupuiickoro cyopermoHa m Adpuku. B IIKodax OpraHM30BaHO OOydYeHME Ha BCeX SI3BIKaX,
Ojaromaps YeMy KaKObIM MMEET BO3MOXKHOCTH IIOJIb30BATHCS CBOMM DPOIHBIM SI3BIKOM.
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