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ANNEX*

VI EWs OF THE HUMAN RI GHTS COVWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-fourth session -

concer ni ng

Comuni cation N° 653/1995*

Subnmitted by: Col i n Johnson
(represented by Saul Lehrfreund from the
London Law firm of Sinmons Miirhead & Burton)

Victim The aut hor

State party: Jamai ca

Date of communi cation: 13 September 1995 (initial subm ssion)
Date of adoption of Views: 20 Cctober 1998

The Human Rights Conmittee, established wunder article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 20 October 1998

Havi ng concluded its consideration of comruni cati on No.653/1995 subm tted
to the Human Rights Committee by M. Colin Johnson, under the Optional Protocol
to the International Covenant on Civil and Political R ghts,

Having taken into account all witten informati on nmade available to it by
the author of the conmmunication, his counsel and the State party,

Adopts the foll ow ng:

* The follow ng nmenbers of the Comrittee participated in the exam nation
of the present conmunication: M. Prafullachandra N. Bhagwati, M. Thonas
Buergenthal, Lord Colville, M. Orar El Shafei, Ms. Elizabeth Evatt, M. Pilar
Gaitan de Ponbo, M. Eckart Klein, M. David Kretzmer, M. Rajsooner Lallah, Ms.
Cecilia Medina Quiroga, M. Julio Prado Vallejo, M. Mirtin Scheinin, M. Roman
W eruszewski, M. Mxwell Yalden, and M. Abdallah Zakhi a.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the conmunication is Colin Johnson, a Janmmican citizen
currently inmprisoned in the General Penitentiary, Kingston, Janmaica. The author
clains to be a victimof violations by Jamaica of articles 7, 10 and 14 of the
International Covenant on Civil and Political R ghts. He is represented by M.
Saul Lehrfreund, of the London Law firm Sinons Miirhead & Burton.

Facts as subnitted by the author

2.1 On 5 April 1984, the author was arrested and charged with the nurder of one
Wnston Davidson on 23 March 1984. On 23 Septenber 1985, the trial against the
accused started in the Hone Grcuit Court. On 26 Septenber 1985, the author was
found guilty of nurder and sentenced to death. The Court of Appeal of Jamaica
refused the author's Application for Leave to Appeal on 20 May 1987. An
application for Leave to Appeal to the Privy Council was filed in the Court of
Appeal on 1 July 1987, but the matter was adjourned "sine die". Counsel
reformul ated the point of law with which the Court had been dissatisfied and
relisted the notice of notion on 4 Novenber 1987. Nevertheless, the matter
remai ned "sine die" on the records of the Court of Appeal

2.2 On 26 July 1988, the Committee declared an earlier conmunication submtted
by the author inadm ssibl e because of non-exhaustion of donmestic renedies, since
it appeared fromthe information before the Commttee that the author had failed
to petition the Judicial Committee of the Privy Council for special |eave to
appeal ©. The decision provided for the possiblity of review of adm ssibility,
pursuant to rule 92, paragraph 2, of the Cormittee's rules of procedure. On 26
July 1993, the author's petition for Special Leave to Appeal to the Judicial
Conmittee of the Privy Council was dismssed. It is therefore submtted that all
avai | abl e donestic remedi es have been exhaust ed.

2.3 On 18 Decenber 1992, the author's offence was classified as non-capita
nmur der under the O fences Agai nst the Person (Amendnent) Act 1992. The length
of termto serve before beconming eligible for parole is 20 years.

2.4 The author subnmits that he has not filed a constitutional notion, since no
legal aid is available in Jamaica for this purpose. In this connection, the
author refers to the Commttee's jurisprudence and submits that the application
shoul d therefore be adm ssible under the Optional Protocol

2.5 The case for the prosecution was based on the evidence of one eye w tness
of events, the deceased's cousin, Kenneth Mrrison. He gave evidence to the
effect that he was working at his fish stall in the nmorning of 23 March 1984
when his cousin, Wnston Davi dson, passed by and had a brief conversation with
him At this point his cousin was uninjured. Wnston Davidson then continued and
went out of the witness's sight. About five mnutes later, Kenneth Mrrison
heard three to four gunshots fromthe direction of where his cousin had gone.
Three to five mnutes |ater he saw t he deceased runni ng back. Three yards behind
were the author, the author's brother and his sister who were pursuing Wnston

~ Communi cation No. 252/1987, declared inadm ssible on 26 July 1988,
during the Commttee's 33rd session
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Davi dson. Colin Johnson was carrying a gun pointing it at the deceased. Davi dson
was not carrying anything in his hand; he was wounded with bl ood com ng out of
hi s mouth and stomach. Wen Colin Johnson saw the witness he stopped and, after
the witness had occasion to see himfrom a distance of about 15 to 20 yards for
a moment, Colin Johnson, his brother and sister disappeared. Wnston Davi dson
continued running; he was then put into a car and taken to hospital. At this
poi nt he was still alive. A pathologist gave evidence that Wnston Davi dson was
dead on exam nation at the hospital later on 23 March 1984.

2.6 Kenneth Morrison's evidence was that he had known the defendant for about
seven years. He was a friend of the defendant and saw him al nost every day.
Kenneth Morrison first made a statement to the police on 5 April 1984. He stated
that the reason he had not been to the police earlier was that he was frightened
of making a statement until the suspect was in custody.

2.7 At the trial, a detective corporal gave evidence that he arrested Colin
Johnson on 5 April 1984. After telling the accused that he was wanted by the
police in connection with a nurder that had occurred in a certain area of
Ki ngston, Colin Johnson replied:

"M Cassell, ah the bwoy first shoot at me sah.".

Cassel |l 's evidence was that he had witten down this comment at the tine
on a scrap of paper. Colin Johnson did not sign this piece of paper.
Cassell never wote it down in an officer's notebook and since had been
unable to find it. Cassell admitted in cross exam nation that the area in
guestion was an area with a high crime rate and frequent gun viol ence
Sergeant Ll oyd Hayley, an officer in the case who had taken Colin Johnson
into custody, gave evidence that he had arranged a confrontation between
Colin Johnson and the wi tness, Mrrison

2.8 The case for the defence was based on alibi; the author made un unsworn
statement fromthe dock saying that he was not in the area in question on the
day of the crine. He called no witnesses in support of his alibi. He denied that
he had said

"Ah the bwoy first shoot at ne sah.”

on arrest. He alleged that Kenneth Mrrison was |ying when he said that he
had seen himrunning after the deceased. He said that he had worked with
Morrison in 1982 on a building site. Both Colin Johnson and Kenneth
Morrison had been suspected of selling materials fromthe site. Mrrison
had been hel d responsible and dism ssed. Kenneth Mrrison had since held
a grudge against him hence his notivation for lying in Court.

2.9 Colin Johnson called one witness in his support, Wsley Suckoo. H's
evi dence was that he had driven Wnston Davidson to hospital on 23 March 1984
and that during the journey the dying man told himwho it was who shot hi m and
that this person was not Colin Johnson
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The conpl ai nt

3.1 The author clainms that the trial against himwas unfair and partial. He
submits that the judge msdirected the jury in failing to give a general warning
as to the dangers of relying on identification evidence. Such a warning would
have been particularly inmportant in the present case as the distance between the
witness and the accused of 15 to 20 yards woul d have been sufficiently far for
there to be at least the real possibility of mstake. It is stated that the
judge also failed to remind the jury that it is possible for a honest w tness
to be a m staken w tness.

3.2 Further, it is clainmed that the judge, in his summ ng-up, cast serious
doubts on the credibility of the defence wi tness and treated the evi dence of the
chief prosecution wtness, Kenneth Mrrison, in a favourable way. In this
connection, it is submtted that, during the cross-exam nation of the driver of
the car that brought Davidson to hospital, the judge intervened 58 tinmes in a
manner which allegedly violated his duty of inpartiality. Counsel clainms that
this deprived the author of having his defence considered fairly, inmpartially
and objectively by the jury.

3.3 It is also alleged that the judge deprived the applicant of a chance of
acquittal when he directed the jury that it was an unreasonable inference on the
basis of the evidence to conclude that soneone el se shot M. Davidson

3.4 Finally, it is submtted that the judge expressly wi thdrew the issue of
self defence fromthe jury, even though the issue was raised in the evidence of
the prosecuti on. Counsel states that the trial judge has a duty to explain and
to | eave possi bl e defences to the jury even when not raised by the defence. It
is therefore submtted that for the above-nentioned reasons, the author is a
victimof a violation of article 14, paragraph 1 of the Covenant.

3.5 The author further submits that he was beaten by five warders on 20
November 1986 whil st detained on death row in St. Catherine District Prison
Jamai ca. He states that his hand was broken. Approximately three weeks after the
incident he was admtted to hospital for treatnment. Until this tine he was
deni ed nedical attention. Upon receipt of a letter by Colin Johnson dated 3
Decenber 1986, his Janmi can attorney tel ephoned the superintendent in charge of
St. Catherine District Prison and informed himof the report received concerning
M. Johnson and asked for a conplete investigation of the matter. The Jamai can
attorney never received a response, although one was prom sed. The author al so
contacted the prison superintendent hinmself, the Orbudsman of the Jamaican
Parl|iament and the Jamai ca Council for Human Rights. The Orbudsman answered that
he had received a letter of the Departnment of Correctional Services, dated 4
Decenber 1989, in which it is confirmed that three death row i nmates, anong whom
was the author, had been party to an insurrection on 20 November 1986. As a
result of that incident the authorities had used force to quell the uprising.
The inmates were treated by the Institution's Doctor for the injuries docunented
on their nedical record. The record for Colin Johnson, however, showed no
evi dence of himreceiving any nedical treatnment on the day in question. It is
submtted that this letter shows that the author was subjected to ill-treatnent
on 20 Novenber 1986 and that he furthernore did not receive any nedical
treatnment on that day.
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3.6 It is further stated that three death row inmates died as a result of
injuries inflicted during a prison disturbance on 28 May 1990. In August 1991
during the investigation relating to this matter, several other inmates reported
to have been injured by warders during the quelling of the disturbance. In this
context, the author's mother, Ms. Hazel Bowers stated in a sworn affidavit
taken on 8 June 1990, that her son "appeared to be very frightened”, that he had
told her that the warders had reportedly threatened to kill as many inmates as
possi ble, since they would not rely on the governnent to carry out the
executions. They had beaten the men with "iron pipes, big sticks, batons and
what ever inplenments they could get hold on". Ms. Bowers stated that since the

killings, the death row inmates were"living in fear of losing their lives at the
hands of the warders” and that her son had appealed to the Jamaica Council for
Human Rights to intervene on the inmates' behalf. It is submtted that the

suffering endured by Johnson, who was being forced to live in an atnosphere of
vi ol ence, constantly feeling vulnerable or afraid, anmbunted to inhuman
treatment, in breach of article 7 and 10, paragraph 1, of the Covenant.

3.7 Until his reclassification as a non-capital offender in Decenber 1992, the
aut hor was on death row for a period of over 7 years. Counsel argues that the
nere fact that the author will no | onger be executed does not nullify the nmental
angui sh for the 7 years facing the prospect of being hanged. It is submtted
that the death row incarceration can constitute i nhuman and degradi ng treatnent,
the so-called "deat h-row phenonmenon”, which is recognised by the jurisprudence
of various courtsz2

3.8 It is stated that M. Johnson's cell on death row measured 6' x 9', and was
poorly lit with |ong periods spent in alnost total darkness; there was only a
concrete slab for sleeping and no integral sanitation. It is submtted that
these factors are sufficient in thenselves to constitute breaches of articles
7 and 10, paragraph 1, of the Covenant.

3.9 The author states, referring to Amesty International's report of Decenber
1993 on a "Proposal for an Inquiry into Deaths and Ill-Treatnent of Prisoners
in St. Catherine District Prison", that serious conplaints by prisoners have
apparently not been acted upon and that the Orbudsman office does not have the
powers of enforcenment and that its recommendations are non-binding. It is
therefore submtted that, with respect to his clains under articles 7 and 10 of
the Covenant, Colin Johnson has satisfied the requirenents of article 5,
paragraph 2 (b), of the Optional Protocol, due to the inadequacy of the donestic
conpl ai nts process.

The State party's information and observations and the author's comments
thereon

’Reference is made to the European Court of Human Rights in the Soering
case [judgnment of 7 July 1989, Series A Volunme 161], to the Indian Suprene
Court [Rajendra Prasad -v- State of Utar Pradesh, 1979 3 SCR 329], to the
Zi mbabwe Suprene Court [Catholic Conm ssioners for Peace and Justice in
Zi nbabwe -v- Attorney General, 14 HRLJ (1993), p.231] and to the Judicia
Conmittee of the Privy Council [Pratt & Mdrgan -v- Attorney General of
Jamaica (1993) 4 All ER 769].
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4.1 In its subm ssion, dated 3 May 1996, the State party with respect to the
al  egation of prolonged detention on death row contends that on the basis of
the Commttee jurisprudence in the decision of Pratt and Morgan v. Jammica, it
does not accept that a prolonged stay on death row per se constitutes cruel and
i nhuman treatnment. Each case nust be examined on its own facts. Consequently,
it rejects a violation of the Covenant. Wth respect to the allegation of ill-
treatnment by warders in 1987 and the denial of medical treatnent after the
beatings the State party has promsed to investigate the matter to date, 6 July
1998, no further information has been received by the Cormittee.

4.2 Wth respect to the allegations of unfair trial arising fromthe judge’'s
directions to the jury on identification evidence and the judge's w thdrawal of
sel f-defence from the jury, in violation of article 14, paragraph 1, of the
Covenant, the State party refers to the Conmmittee's own jurisprudence, wth
regard to the evaluation of facts and evi dence

5. In his coments, dated 20 June 1996, counsel points out that the State
party has not addressed all the clains and has prom sed an investigation. In
this respect, counsel states that the State party has not rebutted the
all egations regarding the author's ill-treatnent while on death row at St
Catherine District Prison, in particular the incident of 20 Novenber 1996 where
the author’s hand was broken. Counsel also refers to an incident, on 28 My
1990, where the author saw three i nmates being beaten to death this had [ ed him
to subsequently live in fear of losing his own |life at hands of warders.

Adm ssibility consideration and exam nation of nerits:

6.1 Before considering any claimcontained in a comuni cati on, the Human Ri ghts
Committee nmust, in accordance with rule 87 of its rules of procedure, decide
whet her or not it is adm ssible under the Optional Protocol to the Covenant.

6.2 The Commttee has ascertai ned, as required under article 5, paragraph 2(a),
of the Optional Protocol, that the sane matter is not being exam ned under
anot her procedure of international investigation or settlenent.

6.3 The Committee observes that with the dism ssal of the author's petition for
speci al |eave to appeal by the Judicial Conmittee of the Privy Council on 26
July 1993, the author has exhausted donestic renedies for purposes of the
Optional Protocol. In the circunstances of the case, the Conmttee is not aware
of any obstacle to the admissibility and finds it expedient to proceed with the
exam nation of the nerits of the case. In this context, it notes that the State
party has not contested the adm ssibility of the comunication and has proceeded
to comment on the nerits.

6.4 Wth respect to the author's clainms about irregularities in the court
proceedi ngs, inproper instructions fromthe judge to the jury on the issue of
identification, the Cormittee reiterates that, while article 14 guarantees the
right to a fair trial, it is not for the Committee to review specific
instructions to the jury by the judge in a trial by jury, unless it can be
ascertained that the instructions to the jury were clearly arbitrary or amounted
to a denial of justice, or that the judge manifestly violated his obligation of
impartiality. The material before the Comm ttee does not show that the judge's
instructions suffered from such defects. Accordingly, this part of the
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comuni cation is inadmssible as inconpatible with the provisions of the
Covenant, pursuant to article 3 of the Optional Protocol

7. The Conmmttee declares the remmining clainms adm ssible and proceeds,
wi t hout further delay, to an exam nation of the substance of these clains, in
the light of all the information nmade available to it by the parties, as
required by article 5, paragraph 1, of the Optional Protocol

8.1 The Conmittee must determ ne whether the I ength of the author’s detention
on death row, over seven years, under allegedly deplorable circunstances, at St.
Catherine district Prison, violated article 7 of the covenant. It remains the
jurisprudence of this Committee that detention for a specific period of tine
does not ampunt to a violation of articles 7 and 10, paragraph 1, of the
Covenant in the absence of sone further compelling circunstances. The author
has related two incidents which occurred on 20 Novenber 1986 and 28 May 1990,
where he was beaten by warders and | ack of nedical treatnment as well as threats
to his life, which he docunented in conmplaints to his counsel in Jamaica, the
prison superintendent, the Parlianmentary Orbudsman of Jamaica and to the Jamaica
Council for Human Rights. The State party has prom sed to investigate these
clains, but has failed to forward to the Comrmittee its findings, alnpst two
years after promising to do so. In these circunmstances, in the absence of any
information fromthe State party, the Comrittee finds a violation of article 7
of the Covenant.

8.2 The author has also made specific allegations, about the deplorable
conditions of his detention. He clains that he is kept in a poorly lit cell of
6 by 9 feet, with only a concrete slab to sleep on, and no integral sanitation

The Committee considers that the treatment described by the author is in
violation of the State party’s obligation under article 10, paragraph 1, of the
Covenant, to treat prisoners with humanity and with respect for the inherent
dignity of the human person

9. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights
is of the view that the facts before it disclose violations of articles 7 and
10, paragraph 1, of the Covenant.

10. Pursuant to article 2, paragraph 3 (a), of the Covenant, the State party
is under the obligation to provide the author with an effective remedy including
conpensation. The Committee urges the State party to take effective nmeasures to
carry out an official investigation into the beating by wardens with a viewto
identify the perpetrators and punish them accordingly, and to ensure that
simlar violations do not occur in the future.

11. On becomng a State party to the Optional Protocol, Jamai ca recognized the
conpetence of the Comrittee to deterni ne whether there has been a violation of
the Covenant or not. This case was submitted for consideration before Jamaica' s
denunci ation of the Optional Protocol becane effective on 23 January 1998; in
accordance with article 12(2) of the Optional Protocol it continues to be
subject to the application of the Optional Protocol. Pursuant to article 2 of
the Covenant, the State party has undertaken to ensure to all individuals with
its territory or subject to its jurisdiction the rights recognized in the
Covenant and to provide an effective and enforceable renedy in case a violation
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has been established. The Conmittee wi shes to receive from the State party,
within ninety days, information about the neasures taken to give effect to the
Conmittee's Views. The State party is also requested to publish the Commttee’s
Vi ews.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee’s annual report to the General Assenbly.]



