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ANNEX*

VI EWs OF THE HUMAN RI GHTS COVWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-fourth session -

concer ni ng

Comuni cation N° 663/1995

Subnmitted by: McCordi e Morrison
(represented by MacFarl anes, a
law firmin London)

Al l eged victims: The aut hor
State party: Jamai ca
Date of communi cation: 25 Novenber 1994 (initial subm ssion)

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 3 Novenber 1998,

Havi ng concluded its consideration of conmunication No. 663/1995
submtted to the Human Rights Comrittee by M. MCordie Mrrison, under the
Optional Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all witten informati on nmade available to it by
the author of the conmmunication, his counsel and the State party,

Adopts the foll ow ng:

* The follow ng nmenbers of the Comrittee participated in the exam nation
of the present conmunication: M. N suke Ando, M. Prafullachandra N. Bhagwati,
M. Th. Buergenthal, Lord Colville, M. Omwan El Shafei, M. Elizabeth Evatt,
M. Eckart Klein, M. David Kretzmer, M. Cecilia Medina Quiroga, M. Fausto
Pocar, M. Martin Scheinin, M. Roman Weruszewski and M. Maxwel| Yal den
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Views under article 5, paragraph 4, of the Optional Protoco

1. The aut hor of the communication is MCordie Mrrison, a Jamaican citizen

at the tinme of the subm ssion of the comunication awaiting execution at St.
Catherine District Prison, Jammica. The author clainms to be the victimof a
violation by Jamaica of articles 6, paragraph 2; 7; 9, paragraphs 2 and 3; 10,
paragraphs 1 and 2; and 14, paragraphs 1, and 3 (b) and (c) and 5, of the
I nternational Covenant on Civil and Political Rights. He is represented by
Macfarl anes, a law firmin London. The author’s death sentence was commuted to
life inmprisonnent, on 16 May 1995.

Facts as presented by the author

2.1 The author was arrested on 29 April 1984 and charged on 7 May 1984 with
havi ng nurdered one Rudol ph Foster on 6 March 1984. On 6 March 1985, the author
and his co-accused, Tony Jones,! were convicted of nmurder and sentenced to death
by the St. Elizabeth G rcuit Court, Jamaica. The Court of Appeal of Janmaica
refused the author's application for |eave to appeal on 6 July 1987. His
application for special |eave to appeal to the Judicial Cormittee of the Privy
Counci| was dismssed on 23 July 1991. Wth this, it is submitted, all avail able
donestic renedi es have been exhaust ed.

2.2 The prosecution's case was mainly based on the testinony of one Canute
Thonpson, who gave evidence that in the |late evening of 6 March 1984 he had seen
three men attack the deceased. He testified that he heard one of the attackers
say to the deceased "Stand up, or else a kill you blood clat”, and that he had
seen one of themfiring at M. Foster, who was running towards the w tness.
Furthernore, the witness testified that a bright street |light had permtted him
to recogni ze the author from a distance of one chain and three quarters. M.
Thonpson indi cated that he had known the author for roughly 16 or 17 years, but
that he had | ast seen hima year before. The only other evidence against the
aut hor was a conmment he made upon his arrest: "how cone ah ne alone you
arrest?". The prosecution based the case agai nst the author on "common design".

2.3 Oher prosecution evidence included that of a forensic expert who descri bed
the injuries he witnessed on the deceased and the renoval of the plastic and
fibre wadding fromthe wound in the back. A ballistics expert gave evi dence t hat
the fatal shot had been fired froma range of within 4 yards of the deceased's
back.

2.4 On trial, the defence challenged the credibility of the testinmony of M.
Thonpson, on the ground that he had held a grudge against the author's co-
accused, Tony Jones. The reason for the hostility had been a dispute over a
political issue which had resulted in Thonpson, Jones and the author having a
fight. The author clainmed that the consequence of the fight had been that
Thonpson had inforned the foreman at the work site where they all worked, and
that he and Jones had subsequently been dism ssed fromtheir enploynent. Counse

further indicates that the author nade an unsworn statenent from the dock,
denyi ng any know edge of the crine.

Tony Jones al so submitted his case to the Human Rights Commttee; it was
regi stered as conmmuni cati on No. 585/1994. The Committee adopted its Views on
t he communication at its 62nd session, on 6 April 1998.
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The conpl ai nt

3.1 The author alleges a violation of article 9, paragraphs 2 and 3, of the
Covenant, on the ground that he was arrested on 29 April 1984 w t hout having
been informed of the reasons for his arrest, and that it was only between 30
January and 13 February 1985, during the prelimnary exam nation, that he becanme
aware that he was charged with nmurder. It is submtted that, even if he was
cauti oned on 7 May 1984, as stated by a police officer at trial, that was stil
more than a week after having been taken in custody. Counsel adds that the
aut hor spent nmore than 10 nonths in police custody before his trial

3.2 As the author is indigent, the trial judge assigned a |legal aid | awer to
him According to the author, he received i nadequate |egal representation. In
this respect, he clainms that prior to the start of his trial, he had only one
brief interview of 10 minutes with his attorney, approximately 7 weeks after his
arrest; no witten statenent was taken fromthe author. It is unclear if any
subsequent neetings took place, but the author maintains that he did not have
enough time to discuss the case with his |awer. Counsel notes that the | ega

aid | awer was not present during the prelimnary hearing and that the author
was represented by his co-accused' s | awyer. Counsel subnits that the author did
not have adequate time to prepare his defence and to comunicate with counse

of his own choosing, in violation of article 14, paragraph 3 (b), of the
Covenant .

3.3 The author further clains a violation of article 10, paragraphs 1 and 2,
of the Covenant, on the grounds that after his arrest he was not permtted to
speak to any member of his famly for three weeks and that he was badly beaten
by police officers in police custody. It is also clained that during his
detention in police custody between 29 April 1984 and the date of the trial
the aut hor was not segregated from convicted prisoners, nor was he subject to
separate treatment, as would have been appropriate, given his status as an
unconvi cted person

3.4 Counsel clains that the author has been a victimof a violation of article
14, paragraph 1. In this respect, it is subnmitted that the trial judge violated
his obligation of inpartiality by the nethod in which he dealt with the evidence
of a possible grudge held by the prosecution's main witness. He alleges that the
judge misdirected the jury in that he told themthat it had not been suggested
to M. Thonpson in cross-exam nation that he bore nmalice towards the author.
Counsel also submits that the judge failed to direct the jury properly on the
dangers of convicting on identification evidence alone, especially in the case
of weaknesses in the quality of the opportunity of observing the assailant and
in the absence of corroboration or other support for the identification. Counse

i ndicates that the identification occurred at night under insufficient |ighting
conditions, that M. Thonpson had only a limted opportunity to obtain a view
of the assailant and that the author was not placed on an identification parade.

3.5 Counsel further submts that the trial judge should have discharged the
jury, which had initially been enpanelled, since during the course of the trial,
one juror was seen talking to a nenber of the deceased's fam ly. Counsel adds
that the trial judge questioned this juror in the presence of the entire jury;
the juror denied that a conversation had taken pl ace.
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3.6 The author was convicted on 6 March 1985; his appeal was heard and
di smissed on 6 July 1987. Counsel submits that he has had problenms securing a
copy of the trial transcript in the author’s case, and noreover, that the
written judgenent of the Court of Appeal was not received until 11 July 1990.
It is submtted that the delay of 28 nonths between trial and appeal of
conviction and the delay in receiving the Court of Appeal’s judgenent and the
trial transcript anount to a violation of article 14, paragraphs 3 (c) and 5,
of the Covenant. Moreover, it is subnmitted that the author’s representative on
appeal did not advance any argunment on his behal f.

3.7 The author claims to be a victim of a violation of article 7 of the
Covenant, since he was detained on death row for over 9 1/2 years. Counse

argues that the length of the detention, in which the author I|ived under
appal ling conditions in the death row section of St. Catherine District Prison?
amounts to cruel, inhuman and degrading treatment within the nmeaning of article

7. In support of his argunent, counsel refers to a recent judgnment of the
Judicial Committee of the Privy Council3 to a Zi nbabwe Suprene Court judgnent:*
as well as to a judgenent of the European Court of Human Ri ghts.?

3.8 Moreover, it is subnitted that the author was ill-treated while in prison
Thus, on 4 May 1993, police officers and warders searched the prison, destroying
much of the prisoners |egal documents and physically assaulting sonme of them
As a result, the author and several other prisoners began a hunger strike which
| asted three days, until a representative of the Jammica Council for Human
Rights was allowed to visit them The author further claims that in 1992 he and
ot her prisoners had found |arge nunbers of their letters dunped in an old
abandoned cell. In contrast to these allegations that have not been specified,
as to which extent they relate to the author personally, counsel adds that the
aut hor has devel oped synovitis, which causes swelling of the joints, whilst in
prison; although he so inforned the Onrbudsman on 10 Novenber 1993, "no
treatnent” has been admnistered. Counsel concludes that since donestic
remedies, and in particular the internal prison redress process and the
conpl aints procedure of the O fice of the Parliamentary Onbudsman, are neither
avai | abl e, nor effective, the requirenents of article 5, paragraph 2(b), of the
Optional Protocol have been net.

3.9 Counsel submts that article 6, paragraph 2, of the Covenant, has been
vi ol ated because a sentence of death was passed w thout the requirenents of a
fair trial having been net.

Reference is made to a docunment entitled "Prison Conditions in Jamaica",
May 1990, Human Rights Watch (U S A).

sJudgnment in Pratt and Morgan v. The Attorney General of Jammica et al
(1993) (Privy Council) Appeal No. 4 of 1993, Judgnent delivered on 2 Novenber
1993.

+Judgnent No. S.C.73/93 delivered on 24 June 1993 in the case of Catholic
Conmmi ssion for Justice and Peace in Zi nhabwe v. The Attorney General for
Zi nbabwe and the Sheriff for Zi nbabwe and the Director of Prisons (1993).

sJudgnent in the case of Soering v. United Kingdom (1989) 11 EHRR 439.
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3.10 Finally counsel contends that, in practice, constitutional renedies are not
avai |l able to the author because he is indigent and Janai ca does not make | ega
aid available for constitutional notions. Reference is made to the judicia
precedents of the Judicial Commttee of the Privy Council,® and to the Human
Ri ghts Committee's jurisprudence’. Counsel submts that all avail able domestic
renedi es have been exhausted.

The State party’'s subnission and counsel’s comrents

4.1 In its observations, dated 15 January 1996, the State party rejects the
author’s claimthat the length of tinme he spent on death row constitutes crue
and i nhuman treatment.

4.2 Wth regard to the author's all egation that he was not allowed to speak to
his famly for three weeks after having been arrested, the State party notes
that there is no evidence to support this allegation and denies that this
occurred. Wth regard to his conplaint that he was not kept segregated from
convicted prisoners during his pre-trial detention, the State party submts that
the author has failed to submit detailed information in this respect, such as
his place of detention. It states that in general convicted prisoners are not
held in exactly the same circunstances as not convicted persons.

4.3 The State party has noted the author’s conplaint about |ack of medica
attention for his synovitis and prom ses to investigate and informthe Comm ttee
accordi ngly.

4.4 As to the author’s conplaint that he was represented by his co-accused’s
counsel, not by his own, the State party submts that this is no breach of the
Covenant since prejudi ce does not necessarily arise.

4.5 Wth regard to the author’s clainms under article 14, paragraphs 3(c) and
5, the State party notes that the author’s appeal was dism ssed two years and
four nmonths after his conviction, and that the witten judgenment by the Court
of Appeal was issued eighteen nonths later, on 23 March 1989. The State party
is not aware of any delay in producing the trial transcript. According to the
State party, since the author had his conviction and sentence reviewed by the
Court of Appeal there has been no breach of article 14, paragraph 5. The State
party is also of the opinion that the period between the conviction and appea
does not constitute undue delay. It accepts that the delay in producing the
written judgenment was excessive, but does not accept that it constitutes a
breach of the Covenant, since it did not prejudice the author

4.6 Wth regard to the author’s conpl aint about the judge’s directions to the
jury, the State party refers to the Conmttee s jurisprudence that it will not
review the judge’s instructions unless it is clear that they were manifestly
arbitrary or anounted to a denial of justice. According to the State party, none

sDPP_v. Nasralla and Riley et al. v. Attorney General of Jamaica.

’Communi cation No 230/1987 ( Raphael Henry v Janmica), Views adopted on 1
Novenber 1991; Communi cation No 445/1991 (Lynden Chanpagni e, Delroy Pal mer
and Gswal d Chi shol mv Jamaica), Views adopted on 18 July 1994.
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of these exceptions apply in the present case, and the matter thus falls outside
the Committee' s jurisdiction

5.1 1In his coments on the State party’s subm ssion, counsel opposes the State
party’ s assessment that prol onged judicial proceedings do not constitute crue
and i nhuman treatnent. He refers to all eged abuses which the aut hor suffered and
submits that these are to be taken into account when deciding the matter

5.2 Wth regard to the allegation that the author was not allowed to speak to
fam |y nmenbers, counsel submits that evidence can be provided. He further states
that the author was kept in Santa Cruz police station prior to his conviction

Counsel argues that it is not enough for the State party to sinply deny the
al | egati ons wi thout having undertaken any inquiries.

5.3 Counsel acknow edges that the author’s representation by his co-accused’s
counsel at the prelimnary hearing does not in itself constitute a breach of the
Covenant, but submits that the author had not been fully interviewed by his co-
accused’'s counsel and had no tine to brief himproperly. It is further stated
that in preparation for the trial, the author was given his own counsel but that
he did not have an opportunity to brief him adequately.

5.4 Counsel reiterates that the delay in issuing the witten judgenent of the
Court of Appeal constitutes excessive delay in violation of article 14,
par agraphs 3 (c) and 5.

5.5 Wth regard to his claimunder article 14, paragraph 1, of the Covenant,
counsel refers to the Committee' s jurisprudence that a fair hearing necessarily
entails that justice be rendered w thout undue del ay®. Counsel further argues
that the judge’s instructions were clearly arbitrary and amobunted to a denia
of justice.

Facts and proceedi hgs before the Conmittee

6.1 Before considering any claimcontained in a comuni cati on, the Human Ri ghts
Committee nmust, in accordance with rule 87 of its rules of procedure, decide
whet her or not it is adm ssible under the Optional Protocol to the Covenant.

6.2 As to the author’s claim that he was not allowed to see his relatives
during the first three weeks of his detention, the Commttee notes that the
aut hor has not shown what steps, if any, he has taken to bring these matters to
the attention of the Jamaican authorities. In this respect, the requirements of
article 5, paragraph 2 (b), of the Optional Protocol have not been net and this
part of the comunication is therefore inadm ssible.

6.3 Wth regard to the author’s claimthat there was not sufficient time to
prepare his defence, since his lawer cane to see him only once before the

trial, the Commttee notes that it would have been for the author’s
representative or the author himself to request an adjournnent at the begi nning
of the trial, if he felt that he did not have enough tinme to prepare the

defence. It appears fromthe trial transcript that no adjournment was sought

sConmruni cati on No. 203/1986, Mufioz Hernoza v. Peru, Views adopted on 4
Novenber 1988, para. 11.3.
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during the trial. The Commttee considers therefore that this claim is
i nadm ssi bl e under article 2 of the Optional Protocol

6.4 Wth regard to the author's claimpertaining to the conduct of the tria
and the judge's instructions to the jury, the Commttee refers to its prior
jurisprudence and reiterates that it is generally not for the Commttee, but for
the appellate courts of States parties, to evaluate the facts and the evidence
in any given case. Simlarly, it is not for the Conmttee to review specific
instructions to the jury by the trial judge, unless it can be ascertained that
the instructions to the jury were manifestly arbitrary or amounted to a denia
of justice. The material before the Cormittee and the author’s allegations do
not show that the trial judge's instructions or the conduct of the trial
suffered from such defects. Accordingly, this part of the comrunication is
i nadm ssi ble as the author has failed to forward a claimw thin the nmeani ng of
article 2 of the Optional Protocol

6.5 The Committee is further of the opinion that the author has failed to
substantiate, for purposes of adm ssibility, his claimthat he was denied a fair
heari ng because the judge failed to discharge the jury after one juror was seen
talking with a nenber of the famly of the deceased. The Conmittee notes that
the judge did in fact examne this matter, and that the trial transcript does
not contain any information which corroborates the author’s claim This claim
is therefore inadm ssible under article 2 of the Optional Protocol

6.6 Wth regard to the author’s claim under article 7 of the Covenant, on
account of prolonged detention on death row, the Conmittee reaffirm its
jurisprudence according to which detention on death row for prol onged peri ods
of time does not constitute a violation of article 7 in the absence of sone
further compelling circunstances. The author has not substantiated any further
specific circunstances, over and above the | ength of confinenment on death row,
and the claim is therefore inadm ssible under article 2 of the Optional
Pr ot ocol

6.7 Wth regard to the author’s claimthat he found correspondence of prisoners
in an abandoned cell, the Comrittee notes that the author has not specifically
clainmed that he found letters or docunents witten by or addressed to hinself.
This part of the communication is thus inadm ssible under article 2 of the
Optional Protocol, since the author has failed to forward a claim

7. The Committee considers the author’s remaining clainms admi ssible. It notes
that both the State party and the author have comrented on the nerits of the
clainms. The Conmittee therefore proceeds without further delay to an exam nation
of the nerits of the adm ssible clains.

8.1 The Human R ghts Conmmittee has considered the present communication in the
light of all the information nmade available to it by the parties, as provided
in article 5, paragraph 1, of the Optional Protocol

8.2 The author has clained that he was not informed of the reasons for his
arrest, and that he only learnt about the charge against him when he first
appeared before the judge at the prelimnary hearing. Fromthe trial transcript
it appears that the police testified that he was cautioned on 7 May 1984, nine
days after having been taken into custody. The State party has not addressed the
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author’s claim It is also undisputed that the author was not brought before a
judge or judicial officer until sone date after 7 May 1984. The Conmittee
considers that a delay of nine days before inform ng a person who is arrested
of the charges against himconstitutes a violation of article 9, paragraph 2.
The Committee further considers that the delay in bringing the author before a
judge or judicial officer constitutes a violation of the requirenent of article
9, paragraph 3.

8.3 As to the author’s clainms that he was beaten by the police and that he was
not kept segregated from convicted prisoners during his pre-trial detention
between 29 April 1984 and the trial, the Cormittee notes that the State party
has not denied the allegation but has pointed to the author’s duty to provide
specific details, including the place of detention. Although such infornmation
was provided in counsel’s subm ssion of 21 February 1996, comrunicated to the
State party on 19 March 1996, no additional comrents have been received fromthe
State party. In the circunstances, due weight nust be given to the author’s
al l egations. The Committee finds that the beatings constituted a violation of
the author’s rights under article 7 and that the lack of segregation from
convicted prisoners violated article 10, paragraph 2(a).

8.4 Wth regard to the author’s claimthat he did not have sufficient time to
brief his co-accused’s |awer during the prelimnary hearing, the Conmttee
notes that the defence is not presented at the prelimnary hearing.
Consequently, the Conmittee finds that the facts before it do not constitute a
violation of article 14, paragraph 3 (b) and (d).

8.5 The Commttee notes that the author’s appeal was heard on 6 July 1987, two
years and four nonths after his conviction, that, according to the State party,
the witten judgenment was issued on 23 March 1989, and that the author did not
receive a copy until 11 July 1990, alnost three years after the hearing of the
appeal . The Conmittee refers to its prior jurisprudence® and reaffirms that under
article 14, paragraph 5, a convicted person is entitled to have, wthin
reasonabl e tinme, access to witten judgenments, duly reasoned, for all instances
of appeal in order to enjoy the effective exercise of the right to have
conviction and sentence reviewed by a higher tribunal according to |Iaw and
wi t hout undue delay. The Conmittee is of the opinion that the delay in hearing
the appeal and in issuing a witten judgenent by the Court of Appeal and in
providing the author with a copy, constitutes a violation of article 14,
par agr aphs 3(c) and 5.

8.6 Wth regard to the author’s claimthat he was not effectively represented
on appeal, the Conmttee notes that the author’s |l egal representative on appeal
conceded that there was no merit in the appeal. The Committee recalls its
jurisprudence that under article 14, paragraph 3 (d), the court should ensure
that the conduct of a case by a lawer is not inconpatible with the interests
of justice. Wile it is not for the Committee to question counsel’s professional
judgenent, the Commttee considers that in a capital case, when counsel for the
accused concedes that there is no merit in the appeal, the Court should

'See for exanple, the Commttee's Views in conmunications Nos. 230/1987,
Raphael Henry v. Janmmica, and 283/1988, Aston Little v. Jamaica, both Views

adopted at the Commttee' s 43rd session
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ascertain whether counsel has consulted with the accused and informed him
accordingly. If not, the Court must ensure that the accused is so informed and
given an opportunity to engage other counsel. The Comrittee is of the opinion
that in the instant case, the author should have been informed that |egal aid
counsel was not going to argue any grounds in support of the appeal, so that he
could have considered any renmmining options open to hime. The Conmttee
concl udes that there has been a violation of article 14, paragraph 3 (d).

8.7 The Committee considers that the inposition of a sentence of death upon
conclusion of a trial in which the provisions of the Covenant have not been
respected, constitutes a violation of article 6 of the Covenant if no further

appeal against the death sentence is possible. In M. Mrrison's case, the
final sentence of death was passed without having net the requirenments of a fair
trial as set out in article 14 of the Covenant. It nust therefore be concl uded

that the right protected under article 6, paragraph 2, has al so been viol at ed.

8.8 The author has clained a violation of article 10 of the Covenant, because
he has not received any nedical treatnent for his synovitis. The State party has
prom sed to investigate the claim about the lack of nmedical treatnent. The
Committee recalls that a State party is under an obligation to investigate
seriously allegations of violations of the Covenant made under the Optiona
Protocol proceduret. This entails forwarding the outcome of the investigations
to the Conmittee, in detail and w thout undue delay. The Conmittee finds that
in spite of its prom se of 19 January 1996 to investigate the claimof |ack of
medi cal treatnment, the State party has failed to provide any additional
i nformati on. Consequently, due weight nust be given to the author’s allegation
that he was deni ed nedical treatnment, and the Commttee finds that the |ack of
medi cal treatnent to the author constitutes a violation of article 10 of the
Covenant .

9. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political rights,
is of the view that the facts before it disclose violations of articles 7, 9,
paragraphs 2 and 3, 10, paragraphs 1 and 2 (a), 14, paragraphs 3 (c) (d) and 5,
and consequently article 6, paragraph 2, of the Covenant.

10. Under article 2, paragraph 3(a), of the Covenant, the State party is under
the obligation to provide M. MCordie Mrrison with an effective renedy,
i ncludi ng rel ease and conpensation. The State party is under an obligation to
take measures to prevent simlar violations in the future.

11. On beconming a State party to the Optional Protocol, Jamaica recognized the
conpetence of the Comrittee to detern ne whether there has been a violation of
the Covenant or not. This case was subm tted for consideration before Jamaica's
denunci ation of the Optional Protocol becane effective on 23 January 1998; in

©See jnter alia the Committee' s Views on communi cati ons Nos. 461/1991
(Morrison and Grahamv. Jamica), adopted on 25 March 1996, paragraph 10.5
and 537/1993 (Kelly v. Jamaica), adopted on 17 July 1996, paragraph 9.5.

uSee inter alia the Conmttee’'s Views in case No. 161/1983, Herrera Rubio
v. Col onmbia, Views adopted on 2 Novenber 1987
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accordance with article 12(2) of the Optional Protocol it is subject to the
continued application of the Optional Protocol. Pursuant to article 2 of the
Covenant, the State party has undertaken to ensure to all individuals within its
territory or subject to its jurisdiction the rights recognized in the Covenant
and to provide an effective and enforceable renmedy in case a violation has been
established. The Conmittee wishes to receive fromthe State party, within 90
days, information about the nmeasures taken to give effect to the Conmittee's
Views. The State party is also requested to publish the Commttee' s Views.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee’s annual report to the General Assenbly.]



