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ANNEX*

DECI SION OF THE HUMAN RI GHTS COWM TTEE UNDER
THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-fourth session -

concer ni ng

Communi cation N° 669/1995**

Subnmitted by: Gerhard Malik (represented by Leewog and
Grones, alaw firmin Mayen, Germany)

Victim The aut hor

State party: Czech Republic

Dat e of conmmuni cati on: 6 Cctober 1995

The Human Rights Conmittee, established wunder article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 21 October 1998

Adopts the foll ow ng:

Deci sion on adnissibility

1. The aut hor of the communication is Gerhard Malik, a German citizen residing
in Dossenheim Germany. M. Mlik claims to be a victim of violations of
articles 12, 14, 26 and 27 of the Internati onal Covenant on Civil and Political
Ri ghts by the Czech Republic. He is represented by Leewog and Grones, a law firm

*The followi ng menbers of the Cormittee participated in the exam nation of
the comuni cation: M. Prafullachandra N. Bhagwati, Lord Colville, M. Oman
El Shafei, Ms. Elizabeth Evatt, Ms. P.Gaitan de Ponbo, M. Eckart Klein, M.
David Kretznmer, M. Rajsooner Lallah, M. Cecilia Medina Quiroga, M. J. Prado
Vallejo, M. Martin Scheinin, M. R Weruszewski, and M. Mxwel| Yal den.

**The text of an individual opinion signed by Conmittee menbers E.Klein and
C. Medina Quiroga is appended to the present docunent.
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in Mayen, Cermany. The Covenant entered into force for Czechoslovakia on 23
March 1976, the Optional Protocol on 12 June 1991

The facts as presented by the author

2.1 M. Mlik was born a citizen of Czechoslovakia on 3 July 1932 in
Schoenbrunn/ Qder, in what was then known as Eastern Sudetenland. This territory
had been part of the Austrian Enpire until Novenber 1918, when it becane part
of the new State of Czechoslovakia. In Cctober 1938, the territory became part
of CGermany by virtue of the Minich Agreenent, and at the end of the Second Wrl d
War in May 1945 it was restored to Czechoslovakia. Since 1 January 1993 it
forms part of the Czech Republic.

2.2 The author states that in 1945 he himself, his parents and grandparents
wer e deprived of Czechosl ovak citizenship by virtue of the Benes Decree No. 33
of 2 August 1945 on the Determ nation of Czechoslovak citizenship of persons
bel onging to the German and Hungari an Ethnic G oups.

2.3 M. Milik and his famly were subjected to collective exile, together with
ot her nmenbers of the German ethnic group of Schoenbrunn, who were expelled to
the United States occupation zone of Germany on 21 July 1946. According to the
author, he and his famly did not have any real or |egal opportunity to oppose
this measure. Their property was confiscated by virtue of Benes Decree No.
108/ 1945 of 25 Cctober 1945. The author submits the text of the decree and a
copy of the relevant page fromthe registry book in Novy Jicin (Schoenbrunn),
whi ch shows that his fam|ly's property was confiscated pursuant to Decree No.
108/ 1945.

The conpl ai nt

3.1 The author conplains of a continued violation of his rights to enter his
own country, to equality before the courts, to non-discrimnation and to the
enj oynent of mnority rights. The continuing violation has been allegedly
renewed by the judgement of 8 March 1995 of the Constitutional Court of the
Czech Republic (text enclosed), which reaffirms the continued validity of the
Benes Decrees. The validity of the Benes Decrees has been repeatedly confirmed
by Czech authorities, including the Czech Prime Mnister, Vaclav Klaus, on 23
August 1995.

3.2 M. Milik claims that over the past decades he has been deprived of the
right enunciated in article 12, paragraph 4, of the Covenant, that is to return
to his honeland, where his parents and grandparents were born and where his
ancestors are buried. Moreover, he has been deprived of the right to exercise
his cultural rights, in community with other nenbers of the German ethnic group
to worship in the churches of his ancestors and to live in the | and where he was
born and where he grew up.

3.3 M. Malik specifically conplains of the denial of equality before the
courts, in violation of article 14, and of discrimnation, in violation of

The Czech and Sl ovak Federal Republic ceased to exist on 31 Decenber
1992. On 22 February 1993, the Czech Republic notified its succession to the
Covenant and the Optional Protocol
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article 26. He points out that the enforced expatriation in 1945, the
expropriations and the expul sions were carried out in a collective way, and were
not based on conduct but rather on status. All nenbers of the German nminority,
i ncluding Social Denmpcrats and other antifascists were expelled and their
property was confiscated, just because they were Gernman. In this context he
refers to the policy of ethnic cleansing in the forner Yugoslavia, which has
been recognized to be in violation of international |law. He also refers to the
Nazi expatriation and expropriation of Cerman Jews, which were arbitrary and
di scrim natory. He points out that while Nazi |aws have been abrogated and
restitution or compensation has been effected for Nazi confiscations, neither
Czechosl ovaki a nor the Czech Republic has offered restitution or conpensation
to the expatriated, expropriated and expelled German mnority.

3.4 M. Milik notes that by virtue of Law No. 87/1991 Czech citizens with Czech
residence may obtain restitution or conpensation for properties that were
confiscated by the CGovernnment of Czechoslovakia in the period from 1948 to 1989.
M. Malik and his famly do not qualify for conpensation under this |aw, because
their properties were confiscated in 1945, and because they |lost their Czech
citizenship as a result of Benes Decree No. 33 and their residence because of
their expul sion. Moreover, he points out that whereas there is a restitution
and conpensation |law for Czechs, none has been enacted to allow any form of
restitution or conpensation for the German mnority. This is said to
constitute a violation of article 26 of the Covenant.

3.5 Wth regard to the application of the Covenant to the facts of his case,
M. Malik points out that although the Benes Decrees date back to 1945 and 1946,
they have continuing effects which thenselves constitute violations of the
Covenant. Mbreover, the Decrees were reaffirmed in the Judgnent of the Czech
Constitutional Court of 8 March 1995. The discrimnatory |aw on restitution of
1991 also falls within the period of application of the Covenant and the
Optional Protocol to the Czech Republic.

3.6 As to the requirenment of exhaustion of donestic remedies, the author states
that not only does Czech | egislation not establish a recourse for persons in his
situation, but, noreover, as long as the discrim natory Benes Decrees are held
to be valid and constitutional, any appeal against themis futile. In this
context the author refers to a recent chall enge of the Benes Decrees, which an
ethnic German resident in the Czech Republic, brought before the Suprene
Constitutional Court of the Czech Republic. On 8 March 1995 the Court hel d that
the Benes Decrees were valid and constitutional. Therefore, no avail able and
effective renedies exist in the Czech Republic.

State party's observations on adm ssibility

4.1 By subm ssion of 15 February 1996, the State party notes that the author
is a German citizen residing in Germany. At the time of submission of the
communi cation, he was not a citizen nor a resident of the Czech Republic and
thus did not hold any legally relevant status in the territory of the Czech
republic.

4.2 The State party recalls that Decree No. 33 of 2 August 1945, through which
the author was deprived of his Czechosl ovak citizenship, contained provisions
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enabling restoration of Czechosl ovak citizenship. Applications for restoration
of citizenship were to be lodged with the appropriate authority within six
nont hs of the decree being issued. Since the author and his famly did not avail
t hensel ves of this opportunity to have their citizenship restored to them the
State party submits that donmestic remedi es have not been exhausted

4.3 The State party challenges the author's argunent that he and his famly did
not have any real opportunity to oppose their renoval from Czechosl ovakia. The
State party argues that they were renmpoved because they failed to exhaust
donestic remedi es agai nst the deprivation of their citizenship. Wth reference
to the principle ignoratia | egis nem nemexcusat, the State party maintains that
the l egal status of the author and his fam |y changed due to onmission on their
part and that the possible objection that they were not infornmed about the
appropriate legislation is irrel evant.

4.4 Wth regard to the expropriation of his famly's property, and the ensuing
al |l eged viol ation of his Covenant rights, the State party points out that it has
only been bound by the Covenant since its entry into force in 1976, and argues
that the Covenant can thus not be applied to events that occurred in 1945-1946.
Wth regard to the author's argunent that the Constitutional Court's judgenent
of 8 March 1995 reaffirnms the violations of the past, and nmakes any appeal to
the Courts futile, the State party points out that follow ng the said judgenent
decree No. 108/1945 no | onger operates as a constitutional regulation and that
the compatibility of the decree with higher laws (such as the Constitution and
the Covenant) can thus be challenged before the courts. In this context, the
State party points out that Constitutional Law No.2/1993 (Charter of Fundanental
Ri ghts and Freedons) contains a prohibition of any form of discrimnation. The
State party therefore challenges the author's statenent that exhaustion of
domestic renedies would be futile. According to the State party, the author's
st at ement denonstrates ignorance of Czech law and is incorrect.

4.5 The State party submits that international treaties on human rights and
fundanental freedons binding on the Czech Republic are i mredi ately applicable
and superior to law. The State party explains that its Constitutional Court has
the power to nullify laws or regulations if it determnes that they are
unconstitutional. Anyone who clains that his or her rights have been viol ated
by a decision of a public authority may submt a nmotion for review of the
legality of such decision

4.6 Wth regard to the author's argument that the violation of his rights
conti nues under the existing Czech legislation, the State party clains that the
aut hor could have, on the basis of the direct applicability of the Covenant in
Czech | egislation, brought action before the Czech courts. Mreover, the State
party denies that the author's rights were ever violated and consequently the
al  eged vi ol ati ons cannot continue at present either

4.7 In conclusion, the State party requests the Comrmittee to declare the
conmuni cation inadm ssible on the grounds that the author has failed to exhaust
donestic remedies, and on the ground that the alleged violations occurred before
the entry into force of the Covenant and the Optional Protocol thereto.
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Aut hor's conments

5.1 In his coments on the State party's subm ssion, counsel recalls that it
is not the author's fault that he is no | onger a Czech citizen nor has residence
in the Czech Republic because he was stripped of his citizenship and he was
expelled by the State party.

5.2 Counsel argues that the State party is |ikew se estopped from claimng that
the author or his famly could have regained his citizenship pursuant to an
application. Counsel recalls that at the time the author and his famly were
threatened with inmediate expulsion by the State party which had also
confiscated all of their property, as a result of which they were totally
destitute. As a consequence, the renmedies existing in 1945 were in practice not
available to the author and his famly, nor to most Germans. Counsel submits
that if the State party contends that persons in the situation of the author
coul d have avail ed thensel ves of effective donestic renmedies, it should provide
exanpl es of those who did so successfully.

5.3 The author points out that at the tine of the expulsion of his famly, they
were treated as total outlaws. Thousands of Germans were detained in canps.
According to the author, not only was a conplaint to the Czech authorities
futile, but in many cases when people did conplain, they were subjected to
physi cal abuse.

5.4 The author acknowl edges that the Covenant entered into force for
Czechoslovakia only in 1976. However, he contends that the restitution
legislation of 1991 is discrimnatory, because it excludes restitution for the
CGerman mnority. Furthernore, he argues that the Constitutional Court's decision
of 8 March 1995, which confirmed the continuing validity of the Benes Decrees,
is aconfirmati on of a past violation and thus brings the conmmunication wthin
the applicability of the Covenant and the Optional Protocol. Counsel refers to
the Commttee's Views in case No. 516/1992 (Simunek v. Czech Republic), where
the Commttee held that confiscations that occurred in the period prior to the
entry into force of the Covenant and Optional Protocol may neverthel ess be the
subject of a communication before the Conmittee if the effects of the
confiscations have continued or if the legislation intended to renmedy the
confiscations is discrimnatory.

5.5 Wth regard to the Constitutional Court's statenment that decree No.
108/ 1945 no longer had a constitutive character, the author submits that this
is a statenent of fact, since the confiscations had been conpleted and the
Germans had no possibility to contest them Wth regard to the State party's
statenent that the Constitutional Court has the power to repeal laws or their
provisions if they are inconsistent wth the Constitution or wth an
i nternational human rights treaty, counsel submts that the Constitutional Court
was requested to repeal the Benes decrees as being discrimnatory but instead
confirmed their constitutionality in its judgement of 8 March 1995. Fol |l owi ng
this judgenent, no effective remedy is available to the author, as it would be
futile to challenge the legality of the decrees again

5.6 Wth regard to the State party's claimthat donestic renmedies are avail abl e
to the author at present, counsel requests the State party to indicate
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precisely, in the circunmstances of the author's case, what procedure would be
avai lable to himand to give exanples of successful use of this procedure by
others. In this connection, counsel refers to the Conmttee's jurisprudence that
it is not sufficient for a State party to list the legislation in question, but
that a State party should explain how an author can avail hinself of the
I egislation in his concrete situation

5.7 Finally, counsel argues that if indeed the Covenant is superior to Czech
law, then the State party is under an obligation to correct the discrimnation
to which the author and his famly were subjected in 1945 and all the
consequences emanating therefrom According to counsel, there is no indication
that the State party is prepared to do so. On the contrary, counsel clains that
recent statenents by high officials in the State party's Government, announci ng
the privatization of formerly confiscated German property, show that there is
no willingness on the part of the State party to give any relief to the author
or anyone in a simlar situation

| ssues and proceedi ngs before the Comrmittee

6.1 Before considering any claimcontained in a comuni cati on, the Human Ri ghts
Committee nmust, in accordance with rule 87 of its rules of procedure, decide
whet her or not it is adm ssible under the Optional Protocol to the Covenant.

6.2 Wth regard to the author’s claimunder article 12, paragraph 4, of the
Covenant, the Committee notes that the deprivation of his citizenship and his
expul sion in 1946 were based on Benes’ decree No. 33. Al t hough the
Constitutional Court in the Czech Republic declared Benes’ decree No. 108

aut horizing the confiscation of properties belonging to ethnic Gernans,

constitutional, the Court was never called upon to decide the constitutionally
of decree No. 33. The Conmittee also notes that, follow ng the Court’s judgnent
of 8 March 1995, the Benes’ decrees have lost their constitutional status. The
conpatibility of decree No. 33 with higher |aws, including the Covenant which
has been incorporated in Czech national |aw, can thus be chall enged before the
courts in the Czech Republic. The Committee considers that under article 5

paragraph 2 (b), of the Optional Protocol, the author should bring his claim
first before the donmestic courts before the Conmittee is in a position to
exam ne his communication. This claimis thus inadm ssible for non-exhaustion
of domestic renedies.

6.3 The Conmittee |ikew se considers that the author has failed to substanti ate,
for purposes of admssibility, his claimunder article 27 of the Covenant. This
part of the communication is thus inadm ssible under article 2 of the Optiona
Pr ot ocol

6.4 The author has further clainmed violations of articles 14 and 26, because,
whereas a | aw has been enacted to provide conpensation to Czech citizens for
properties confiscated in the period from 1948 to 1989, no conpensation | aw has
been enacted for ethnic Germans for properties confiscated in 1945 and 1946
foll owi ng the Benes decrees.

6.5 The Committee has consistently held that not every distinction or
differentiation in treatnent amounts to discrimnation within the neaning of
articles 2 and 26. The Conmittee considers that in the present case, |egislation
adopted after the fall of the Conmunist regime in Czechoslovakia to conpensate
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victims of that regime does not appear to be prima facie discrimnatory within
the meaning of article 26 nerely because, as the author contends, it does not
conpensate the victims of injustices conmitted in the period before the
comuni st reginez The Comrittee considers that the author has failed to
substantiate, for purposes of admi ssibility, his claimthat he is a victim of
violations of articles 14 and 26 in this regard. This part of the comrunication
is thus inadm ssible under article 2 of the Optional Protocol

7. The Human Rights Committee therefore decides:
(a) that the conmunication is inadm ssible;

(b) that this decision shall be comrunicated to the State party and to the
aut hor .

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee’s annual report to the General Assenbly.]

2See the Committee's decision declaring inadm ssible comunication No.
643/ 1995 (Drobek v. Slovakia), 14 July 1997.
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I ndi vidual opinion by Commttee nenbers
Cecilia Medina Quiroga and Eckart Klein
(partly dissenting)

To our regret we cannot follow the Comrittee’'s decision that the
communi cation is also inadm ssible as far as the author clainms that he is a
victimof a violation of article 26 of the Covenant, because the Law No. 87/1991
woul d deliberately discrimnate against him for ethnical reasons (See para
3.4). For the reasons given in our Individual Opinion in Conmunication No.
643/ 1995 (Drobek v. Sl ovakia), we think that the Comm ttee shoul d have decl ared
t he conmmuni cation adm ssible in this regard.

Cecilia Medina Quiroga (signed) Eckart Kl ein (signed)



