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[punster KomureToMm Ha cTo nBaauath Tpetheid ceccun (2—27 urons 2018 rona).

B paccmoTpenun cooOmieHns IpUHSIIN yJacTue ciexyiomue wieHsl Komurera: Tanns Mapus A6mo
Pouossb, Sn ben Amryp, Minze Bpanac Kexpuc, Capa Knusnenn, Axmen Amun ®arxamna, Kpucrod
Xeitne, bamapusam Koiira, Mapcua B.Jx. Kpan, lankan Jlaku Myxymy3a, Maypo Ionuth, XKoze
Manysn Cantym [anm, FOBans [llanu u Mapro Barepsan. B coorBercTBHM ¢ mpaBuiom 90 npaBui
nponexypsl Komurera B paccMoTperun coodmenust He yaactBoBai OnuBbe Jie OpyBHib.

B npunoxennsx x HacrosmuM CooOpaXxeHHsSIM IIPUBOAATCS COBMECTHOE MHeHHe WwieHoB Komurera
Winze Bpannc Kexpuc, Capst Kimusnenn, Kpucroda Xeitnca, Mapcenu B.Jx. Kpan u FOBans [lann
(coBmagaromiee), coBMecTHoe MHeHHE wieHoB Komurera Un3e bpannc Kexpuc u Caprl Knusnena
(coBmagaromiee), ocoboe MHeHHe uieHa Komurera Sna bena Amrypa (HecorynacHoe) u oco6oe MHEHHE
wiena Komurera XKoze Manyaist Canryua [lanma (HecoriacHoe). IIpunoxeHus pacipoCTpaHsaioTCs
TOJIBKO Ha TOM SI3bIKE, Ha KOTOPOM OHH OBUIN ITPEACTABIICHEL.
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Cmamuu Ilakma: 18126
Cmamou Daxyremamuerozo MOJIIYHKTHI @) ¥ b) MyHKTa 2 CTaThH 5
nPOmMoKona:

1.1 ABTopoM coobmieHus sBisercss Mupnana Xe0606amxk, rpaxknanka @panmun 1974 rona
poxnenns. OHa yTBEp)KAAeT, YTO TOCYJapCTBO-yYaCTHHK HApyIIWIO €€ TIpaBa,
npeaycMOTpeHHbIe cTaThsiMu 18 u 26 TlakTal. @akynbTaTUBHBINA TPOTOKOJ BCTYINI B CHITY
U1 TocymapcTBa-ydacTHWKa 17 wmas 1984 roma. ABTOp COOOIIEHHS IIpencTaBlieHA
a/IBOKATOM.

1.2 22 cenra6ps 2017 roma B COOTBETCTBUH C TIpaBWIOM 97 (3) CBOMX MpaBIII MPOIIETYPHI
Kowmurer, neiicTBys yepe3 cBoero CrienMaabHOTO JOKIaAYHKA II0 HOBBIM COOOIICHUSM U
BpPEMEHHBIM MepaM, IPOUH(POPMHUPOBAJ TOCYAAPCTBO-YYACTHHK H aBTOPA O CBOEM PEILCHUH
paccMOTpPeTh NPUEMIIEMOCTh COOOIICHHS BMECTE C CYLIECTBOM Jieha.

DakThl B U3J10KEHUH aBTOpa

2.1 ABTOp COOOIIEHHST HCIOBEAYeT HCIaM U HOCHUT HHKA0 (IOJNHONHIICBAs BYyalb).
21 mos6ps 2011 roma oHa ObLTa OCTaHOBIIEHA Ha OXHOW W3 ymul] Hanta B HHMKaOe mis
MPOBEPKH JINYHOCTH. 3aTeM €€ MPHUBICKIN K OTBETCTBEHHOCTH W MPHU3HAIN BUHOBHOH B
COBEpILICHUH MEJKOIr0 MPABOHAPYIICHHS, 2 MMEHHO B HOUICHHH B OOIECTBEHHOM MECTE
MpeAMETa OCXKIbl, IPEAHA3HAYCHHOTO JUISI COKPBITHS JIHIIA.

2.2 Astop OpUTa IpU3HAHA BUHOBHOW MECTHBIM CyJOM HaHTa, W eif OBUIO mpenmucaHo
ymmaTuth mTpad B pasmepe 150 eBpo, T. €. ee IPUTOBOPIUIN 3a 3TO IpaBOHAPYIICHUE K
MaKCHMallbHOMY HaKa3aHWIo, mpeaycMoTpeHHoMY 3akoHoM Ne 2010-1192 ot 11 okTadps
2010 roma (mamee «3akomH»)?. Crarbs 1 3TOro 3aKOHA IJIACHT, YTO HHUKTO HE MOXKET B
OOIIIECTBEHHOM MECTe HOCHTh KaKOH-THOO IpeaMeT ONeKIbl, IpeTHA3HAYCHHBIH It
cokpeIThs una. CoraacHo cTathe 2 3aKoHa, B KOTOPOH yTouHseTcs cepa ero mpuMeHeHus,
o1 OOIECTBEHHBIMU MECTAMH ITOHUMAIOTCS JOPOTH OOIIETO MOJIH30BAHUS, a TAKKE MECTa,
OTKPBITHIC JUTS HACEJICHUS WIH MpeTHa3HauYeHHbBIC I ero oOciyxuBaHUA. B Hem Takke
YCTaHOBIICHO, YTO 3TOT 3alpeT He JCHUCTBYET B CIIydae, €CIIM HOIICHHWE TaKOW OIEIbI
TIPEIICHIBACTCS MM Pa3pelraeTcs 3aKOHOM WIJIH OTIPABIAHO B CHITYy COCTOSIHUS 3IOPOBBS
WA TPOQPECCHOHANBHEIX TpPeOOBaHWHA JHOO €CITM OHO OCYIICCTBIICTCS TPH 3aHATHH
CIIOPTOM, YYACTHH B TIPA3THUKAX WM MEPONPHUATHAX TBOPUYECKOTO MM TPaTUIIMOHHOTO
xapakrepa.

2.3 Crarps 3 3axkoHa yCTaHaBIMBAaeT 3a I0J00HOE HapyIIEHHE CIEOYIOIINE MEpHI
Haka3aHus: mTpad), COOTBETCTBYIOIIMI IPAaBOHAPYIIEHUSIM BTOPOH KaTErOpHH, H/WIH
00513aHHOCTb TIPOMTH 00S3aTENFHBIN Kypc TpaXIaHCKOro BocnmuTaHus. B 3akoHe Takxke
IIPEyCMOTPEHO OoJiee cepbe3HOe NMPaBOHAPYIICHHE B BHJIE NPUHYKICHUS dYeIoBeKa K
COKPBITHIO JINIA, KOTOpOEe OBUIO BKJIIOUEHO B CTaThio 225-4-10 YrojoBHOTrO KOjEKkca,
YCTaHABJIMBAIOIIYIO, YTO JICHCTBHE JIO0OTO JHIA [0 NPUHYXACHUIO OJHOI0 WIH
HECKOJBbKUX APYTUX JHIl K COKPBHITHIO JHMIA IO MPUYMHE UX MOoJia MOCPEACTBOM YIpos,
HacWInsl, MPUHYXKICHUS, 3JI0yNOTPeOIeHNS TTOJTHOMOYHSIMHE WIIM BJIACTHIO HAKa3bIBAETCS
JUIICHHEM CBOOOJBI CpokoM Ha oamH ron u Imrpadgom B pasmepe 30 000 eBpo.
IIpu coBepimieHMH TaKOro JA€sSHUS B OTHOIIEHMHM HECOBEPIIEHHOJIETHEIO HaKa3aHHe
YBEIMYHMBACTCS J0 JIMILIEHNS] CBOOO/IBI CPOKOM Ha J1Ba rojia v mrpada B pazmepe 60 000 eBpo.

2.4  Ha ocnoBanuu cratbu 18 IlakTa aBTOp OCHapuBaeT 3ampeT Ha COKPBLITHE JIMIA B
0OIIIECTBEHHBIX MECTaX, B CHJIIy KOTOPOI'O JKCHIIMHBI, JKEeJaroN[e HOCUTh MOJHOJIHIEBYIO
ByaJlb, JINILICHBI TAKOH BO3MOXKHOCTH.

ABTOD TaKKe rnojpasymeaet cratsio 12 [lakra, XOTs ¥ HE YIIOMUHAET €€ IPSIMO.

B xomnereHImIo cyqei MECTHOTO Cyia BXOAUT PACCMOTPEHUE TPaXKJAHCKHUX CIIOPOB C IPETEH3USIMA
Ha cymmy 10 4000 eBpo. UTo KacaeTcst yroJOBHBIX 1€, TO MECTHEIE CyJ[bI KOMIICTEHTHEI
paccMaTpuBaTh MEpBbIE YETHIPE KaTeropuu npasoHapyieHuid. Ctaths 15 3akoHa 0 MOIEpHU3ALUU
cucteMsl rpaBocyaus B XXI Beke npesycMaTpuBaia yrnpasHEHHEe MECTHBIX CYO0B K 1 Hions

2017 roga. C aToli aThl rpakAaHCKHUE JeNa, PACCMATPUBABIINECS B MECTHBIX CyIax, ObLIM MepeiaHbl
cynam Maioit nHetaHIMH (tribunal d'instance).
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2.5  Yro kacaeTcs aroB, MPeIIPHHATHIX aBTOPOM, TO, HOCKOJIBKY PEIICHNE, BHTHECEHHOE
MECTHBIM CYJIOM, HE HOMJIEKHUT 00KaJIOBAaHHUIO, aBTOP I0AaNa 3asBICHHE O €T0 NEPECMOTPE
B yrosoBHy1 mnanary Kaccammonnoro cyna. OHa 3asBHia, YTO 3aKOH, 3alpelaroliui
HOCHUTh CKPBIBAIOIIYIO JIMIIO OAEXKIY B OOINECTBEHHBIX MECTaX M YyCTaHABIMBAIOLIMH
IIPAaBOBYIO OCHOBY JUI1 COCTaBa IPAaBOHAPYIICHHSA, B COBEPIICHHH KOTOPOrO OHa Oblia
IIpU3HaHa BHHOBHOH, NPOTHUBOpedYUT cTaTbe 9 KOHBEeHUMU O 3amure mNpaB 4YeIOBEKa U
OoCHOBHBIX cBOOOZ (EBporeiickas KOHBEHIIMS IO TpaBaM YeJIOBEKa), KOTOPOH 3aIIHIIeHO
IIPaBO MCIIOBEJOBATh CBOIO penuruio. [lo cymecTBy Aena oHa Takxe 3asiBHIIA, YTO 3aKOH
HOCHUT AWCKPUMHHAIIMOHHBIN XapakTep, NpeutokuB KaccallmoHHOMY Cyqy BBISICHUTD,
HE MIPEACTAaBISIET JIM OH COOOH  «IOCSATaTeNnbCTBO HA  IUTIOPANN3M, HMEIOIIEe
JUCKPUMHUHAIIMOHHBI ~ XapakTep 10 OTHOIIEHWI0O K IPaKTUKE MCEHBIIUHCTBA,
HCTIOBEYIOIIETO MYyCYJIbMaHCKYIO PEITUTHION.

2.6  Vromonas manara KaccammonHoro cyna ceouM pemenneM ot 3 ampens 2013 roma
OTKJIOHHJIA 3asBJICHHE HAa TOM OCHOBaHHH, YTO «apPryMEHT O HapylieHudn EBpomnenckoi
KOHBEHIIMH MO MpaBaM YelOBEKa He ObLI MPEICTABICH PACCMATPUBABIIEMY JIEJI0 CYAy H
COJCPIKUT B ceOe JOMOJHUTEIbHbIE (DAKTHUSCKHE JJIEMEHTHI, SBISETCS HOBBIM H,
CJIE/IOBATENIFHO, HEMPUEMJIEMbIM». JTO pelIeHHe O00KATOBAHUIO HE MOJJICKHUT. ABTOD
YTBEPIK/AALT, YTO OHA UCUepIIaia BCe MMEIONIHECs BHYTPEHHUE CPEACTBA MPABOBOM 3aIIUTHI.

2.7  ABTOp yKa3bIBaeT, YTO B MECTHOM cyxae HaHTa oHa He moib30Bajachk MOMOIIBIO
aZBOKaTa; 4YTO TpOLEexypa TPOBOJUTCS B KpailHE YCKOPEHHOM TOPAAKE H MIET0
paccMaTpHBaeTCsl OHUM CyAbei, KOTOPBI OOBIYHO AaXe HE SABIACTCS MPOheCcCHOHATHHBIM
CyIbel; M 4TO TpOIeypa HE IOMyCKaeT 00)KalOBaHUS M HE OCTABIAET € BO3MOXKHOCTH
W3JIOKUTh apTyMEHTHI, CBSI3aHHBIC C €€ PEINTMO3HOW cBOOOMOW M JUCKPHUMHHAIIMOHHBIM
XapaxkTepoM 3aKoHa.

2.8 ABTOp moOaBisieT, Y4TO, BHIHECS ITOCTAHOBJICHHE, COTJIACHO KOTOPOMY «apryMEHT O
HapymieHnn EBporeiickoil KOHBEHIMM 110 TIpaBaM 4eJIOBeKa HE ObUI NpeACTaBICH
paccMaTpuBaBIIEMy JAEN0 CyAy W COAEPKHT B cebe JONONHHUTENbHBIE (haKTHIECKHe
JJIEMEHTHI, SIBISETCS HOBBIM H, CIIEIOBAaTEIbHO, HElpuemieMbiM», KaccalloHHBIH cya
HETPaBMIIBHO IMPUMEHMI cTaThio 619 I'paxaHCKOro mporeccyaabHOro KoJeKca, KoTopas
IIpeAyCcMaTpUBaeT HEBO3MOXHOCTh Il KaccanmmoHHOTO CyJa NPHUHUMATh HOBBIE
ocHOBaHMA. TeM He MeHee eMy MOXeT OBITh NpEJCTaBlIeHa B IEPBBIH pa3, eciu He
IIPEyCMOTPEHO MHOE, CIIeyIolIast HoBasi nH(opManus: a) YUCTO IOPUINISCKIE OCHOBAHMS;
D) ocHOBaHMA, Ha KOTOPBIX Ga3HUpyeTCs OCapHBacMOe PELICHHE.

2.9 Ilo mHeHHIO aBTOpa, MOCKOJIBKY apTyMEHT O HECOBMECTHMOCTH 3aKOHO/IATEJIbCTBA,
Ha KOTOpHBII ObUIA celaHa CCBhUIKA, MPEACTABISET COOOH «HUCKIIIOUNUTEIBHO I0PUANIECKOe
OCHOBaHMeE», ee xanoba B KaccallmoHHBIN cyl Ha 3alpeT HOLIECHUS ITOJHONUIEBOH ByailH
OblJIa COBEPIIEHHO MPUEMIIEMON, HECMOTPS Ha TO UTO Pedb [IUIa O HOBOM apryMeHTe. ABTOp
IPUBOAUT B KayecTBE IpUMEpa arnoCTEPHOPHOE PACCMOTPEHHE KOHCTUTYLHUOHHOCTH,
MOJHATHE A3TOW MPOOJEMBbI BIIEPBBIE CTalO BO3MOMKHBIM I10 3aKOHY IIPU aneJUIsLUH B
Kaccammonnsiii cynq B 2010 romy. Ona pobaBisier, 4ro aOCTpakTHas OIEHKa
KOHCTUTYLIMOHHOCTH 3aKOHA I10 CBOEH IIPUPOJIE SIBJISETCS KUUCTO IOPUIUUECKUMY BOIPOCOM
U HE yYUTBIBAET KOHKPETHBIX OOCTOSTENBCTB TOTO WM WHOTO jena. [lo MHeHWro aBToOpa,
CKa3aHHOE BEPHO W TOTJA, KOrja C TOW >K€ CTENEHbI0 OOBEKTUBHOCTH OIIEHMBACTCS
COOTBETCTBHE BHYTPEHHETO 3aKOHA JIOTOBOPHOMY 0053aTEIIbCTBY.

2.10 TlosTomy aBTOp mpm3biBaeT Komurer mpusHaTh, 4To ee kajaoba He MOXKET OBITh
coYTeHa HEeNPUEMJIEMOH, TaKk KaKk OCHOBaHHUE, Ha KOTOpOe OHA cchliaiack B KaccanmoHHoM
cyJe, C TOYKH 3peHHus1 (aKTOB U IpaBa HE SIBISUIOCH JIOTIOJHHUTEIBHBIM JI0Ka3aTelbCTBOM,
a OBUTO «YUCTO IOPUINYECKUM» OCHOBAHHUEM.

2.11 24 wons 2013 roxa aBrop nopjana 3asBieHHe B EBponelckuii cyx 1o mpaBam
YeJoBeKa, NPHU3BaB €ro Npu3HaTh (akThl HapylIeHWs IyHKTa 1 crarbm 6 M craTbu 9
EBpomneiickoil kKOHBEHIIUN IO NpaBaM 4eloBeKa. 3acefaBlInii B mepuof ¢ 21 aBrycra mo
4 centsi0pst 2014 rona Cyn B cocTaBe 0JTHOTO Cy/IbH IIPU3HAI 3asIBJICHUE HEMTPHEMIIEMbIM Ha
OCHOBaHMH «HECOOJIOJICHUS YCIOBUH PUEMIIEMOCTH, IIPEyCMOTPEHHBIX B cTaTbsix 34—-35
KonBennuu.
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Kanobda

3.1 TIlo MHeHHIO aBTOpa, 3ampeT Ha COKPHITHE JHIA B OOIICCTBEHHBIX MeCTaX H
MIpU3HAHUE €€ BHHOBHOH 32 HOIIICHNE HUKa0a SBIISIOTCS HAPYIICHUEM €€ TIPaB 1o cTaTbsM 18
n 26 Ilakra.

3.2 Yro xacaercs cratbd 18, TO HOIIeHNE HUKa0a MITH MapaHIKA PaBHOIICHHO HOIICHHIO
OJICKABI, KOTOPYIO OOBIYHO HOCUT YacCTh MPAKTHKYIOIINX BEpy MycyibMaH. Peus mumet 00
aKTe, MOTHMBHPOBAaHHBIM PEIUTHO3HBIMH yOexneHusMu. ClenoBaTenbHO, OH CBSI3aH C
COOJIIOICHIEM W UCTIOBEJIOBAaHWEM PEIHUIHHU, a CBOOOAA HMPOSBIATH TAaKyl0 PEIUTHO3HOCTH
rapa"Tupyercs ctatbeit 18 [lakTa, HecMOTps Ha TO YTO HOIIEHHNE HUKA0a WIIN TapaHKHA HE
SIBISIETCSI PENTUTHO3HBIM TPEOOBAHUEM, OOIIINM /ISl BCEX NMPAKTUKYIOIINX MyCyIbMaH. ABTOD
ccpiTaeTcs Ha 3amedanue obmero mopsaka Ne 22 Komwurera (1993), B KoTOpoM roBopuTCH,
9TO COOMIOICHNE U HCTIOBEIOBAHIE PEIUTHHU WIIN YOCKICHUI MOTYT 3aKIIF0UaThCs HE TOJIBKO
B OCYIIECCTBIICHUH [IEPEMOHHAIBHBIX NEHCTBHH, HO U B CICAOBAHMU TaKUM OOBIYAsM, Kak
coOJII0IeHIE HOPM NUTaHKS ¥ HOIICHHE OTIMYUTEIBHBIX OJEK/IbI MIIM TOJIOBHBIX yOOPOB.
Homenne Hnkaba wu mapaHIKW, SBISIOIIUMHCS TPAAWIMOHHOW ONSXIOH dacTh
MPaKTUKYIOIUX BEpPy MYCYyJIbMaH, MpPEACTaBIsieT co0OH aKT, MOTHBHPOBAHHBIN
PEIUTHO3HBIMA yOCXKICHUSIMH, TIO3TOMY HMX HOIICHHWE HEOTIEIMMO OT COOIIONCHUS U
UCTIOBEJIOBAHMS DEIWIWH, a CBOOOAA TIPOSIBICHUS PEIUTHO3HOCTH TapaHTHPYETCs
cratbeil 18 [lakra.

3.3  Ilo mMHeHHIO aBTOpa, HEBO3MOXKHO OCIIOPHUTH (DAKT BMELIATENLCTBA IOCYAApCTBAa B
OCYIIECTBICHHE CBOOOMBI PEIMIMH MEHBIINHCTBOM MYCYJIBMAHCKHX JKCHIIWH, HOCSIINX
MOJTHOJIMIEBYI0 Byanb (10 JAHHBIM HapJIaMEHTCKOM KOMMCCHH, 3aHHMAaBLICHCS 3THM
BOTIpocoM, Takux >keHImUH MeHbIne 2000). B 370l cBs3u aBTOp HaOMUHAET COAEp KaHUE
CIIEAYIONIEH OTOBOPKH, KAacaloIIeHcss MECT OTHPABICHHS PEIUTHOZHBIX OOPSAI0B, KOTOPYIO
Koncturynnonssiii coer ®paHnnu chOpMyIHPOBAT B CBOEM pEIICHHH OT 7 OKTIOps
2010 rona: «3ampeT Ha COKpBITHE JHIa B OOIECTBEHHBIX MECTaX HE MOKET OrPaHNYMBATH
OCYIIECTBIICHHE CBOOOJBI PENMIMHM B OTKPBITBHIX IUISI HACEJIICHHWS MeECTaxX OTHPAaBICHHS
PENUTHO3HBIX OOps/IOB, HE Hapyllash HEONpaBAaHHBIM 00pa3oM MoJoXeHHH cratbu 10
Hexnapauuun 1789 roga»®. U HaobopoT, Mo cioBaM aBTOpa, HEOOXOIHUMO MPU3HATH, YTO
OCYIIECTBIICHHE €€ PEIUIHO3HOM CBOOOIBI BO BCEX OCTAJbHBIX OOIIECTBEHHBIX MECTax
3aKOHOJIAaTEJIbHBIE OPTaHbl OTPaHUIHIIH.

3.4  ABTOp cchulaeTCs Ha IIPAaBOBYK INPaKkTHKy KoMuTeTa, B YAacTHOCTH Ha €ro
Coobpaxenuss no neny Paudocum Cunex npomue @panyuu, B KOTOPOM OH yCTAHOBHI
HapylIeHHe cTaThy 18 B [eJie 0 BMEIIATEIbCTBE B OCYIICCTBICHUE PEIUTHO3HON CBOOOIBI B
cllydae, Korja 4yelioBek Obul cororpadupoBaH ¢ HEHOKPBITOH TOJIOBOW Ui OOHOBJICHHS
BUJIAa HA XUTENbCcTBO*. 10 MHEHHIO aBTOpa, 3alpeT Ha HOLICHHE IMOJNHOJMUIEBOI ByaiH B
OOIECTBEHHBIX MeCTax SBISETCS AQHAIOTMYHOM, HO Jaxe eme xyaweilt d¢opmoit
BMEIIATEILCTBA B CBOOO/LY PEJINTHH, TAK KaK €€ 3aCTaBISIOT OCTOSHHO TOSBIISATHCS Oe3 Hee
Ha IyOJuKe.

3.5  ABTOp 100aBIISIET, UTO OrpaHUUYCHUS, IPUMEHSIEMBIE K cTaThe 18, He onpaB/IbIBAOTCS
pa3pelIeHHbIMU OCHOBAHUSMH, B YaCTHOCTH TEMHU, KOTOpPbIE MPEAyCMOTPEHBI B MyHKTE 3
crarbu 18 [TakTa. X0oTs JaHHBIE OTpaHUYEHHS] IPEIYCMOTPEHBI 3aKOHOAATEILCTBOM, OHU HE
SIBIISIFOTCSL HU HEOOXOJMMBIMH, HH COpa3MEpHBIMU Ielii 3akoHa. Bo-mepBhIX, 3Ta 11e1b He
Oblla YETKO OINpejesieHa B 3aKOHOJaTesbcTBE. B 3akoHe He 3asBIsieTCsl €ro menb U He
IpeocTaBisieTcsi MHGOpPMAIMs O ero NpaBOBOW OCHOBE. B HEM JaKe HET CCBUIKM Ha
napiamMeHTcKylo pesomronuto ot 11 mas 2010 roxma, B kotopoil HanmonansHoe coOpanne
BBIPA3UJIO MHEHHE O TOM, YTO HOILIEHHE MOJHOIHULEBON Byald NPOTHBOPEUYUT MPUHIUIAM

14 centsa6ps 2010 rona mapraMeHT nepenai aeno B KoHcTuTyoHHbIH coBeT. CBOMM pelIeHHeM

ot 7 okts16pst 2010 roga KOHCTHTYIIMOHHBIH COBET 00BSIBHI 3aKOH COOTBETCTBYIOLIHM
Koncrurynuu, copMyrpoBaB Ipy 3TOM OrOBOPKY B OTHOIICHHUH MECT OTIPABIECHHS KyJIbTa,
OTKPBITBIX AJIsI HACETIEHUS.

4 Panoscum Cunex npomus @panyuu (CCPR/C/102/D/1876/2009), 1. 8.4. ABTOp TaKKe CCbUIAETCS HA
nena Buxpamoscum Cunex npomus @panyuu (CCPR/C/106/D/1852/2008), 1. 8.7; w llunzapa Mann
Cunex npomue ®@panyuu (CCPR/C/108/D/1928/2010), . 9.5.
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@pannysckoir  Pecriy6nuku®. TIpu  KpaTKOM HM3y4€HHHM HWCTOPHH MPUHITHS 3aKoHA
CTaHOBUTCA IMOHSATHO, 4YTO OHO TPOAMKTOBAHO HCKIIOUNUTEIBHO IOJUTHYECKUM
CTPEMJICHHUEM B NIPHUHIIMIIE 3aIIPETHTH HOLICHHE IOJHOINIEBOM ByasH, M TIO3TOMY 3aKOH HE
MMeeT 3aKOHHOM IIe7 1o cMbIciy myHkTa 3 crarbu 18 [Takra®. OTcyTcTBHE 3aKOHHOM 1Ienu
CTaBUT I10J] COMHEHHE apTyMEHT O TOM, YTO TaKOW 3aKOH Jlake ObUT HEOOXOINM.

3.6  Astop mobaBiser, 9TO, Aa)Ke €CIIH JOIMYCTHThH CyIISCTBOBAaHHE TAaKOH IeNH, JaHHOE
OrpaHMYCHHE HE MOXKET CUHMTAaThCsd HEOOXONUMBIM H copa3MepHbIM. [ocynmapcTBo
BBIZIBUHYJIO apryMEHT, COIJIACHO KOTOpPOMY 3aKOH MpeciefyeT IBEe OCHOBHBIC MEJH:
obecrieueHre paBeHCTBA MY KUHMH U )KEHIIUH U OXpaHy OOLIECTBEHHOTo mopsiaka’. OqHaKo
TaKHe LeJI He MOTYT ONpaBJaTh HApYLICHHS IIPaBa Ha IPOSBICHUE PETUTHOZHOCTH.

3.7  Bo-mepBhIX, IIeTb PaBEHCTBA MEXKAY MYXUYMHAMH U KCHIIMHAMHU cama Io cebe He
MOJXKET OBITh aCCOIMUPOBAHA HU C OJHON W3 Ieiel, yKa3aHHBIX B MyHKTe 3 craThm 8.
B cBoem 3ameuannu obmero mopsiaka Ne 22 (1993) (m. 8) Komuter 3asBrII, 4TO OTpaHUYCHUS
HE JOMYCKAaloTCS Ha OCHOBAaHMAX, HE YKa3aHHBIX B MyHKTe 3. ABTOp H00aBisfeT, YTO
NPUHYKICHHUE KEJTAIOIIX HOCUTH MOJTHONUIIEBYIO Byallb )KEHIINH K OTKa3y OT €ro HOIICHUS
B OOLICCTBEHHBIX MECTaX 03HAYACT HABS3bIBAHHE JKCHILMHAM OPENIENICHHOTO Ipecc-Koa 1
YTO MPEATONIOKEHHS IO MOBOJAY WX OTHOIICHHS K HEPaBCHCTBY IIOJIOB OCHOBBIBAIOTCS
UCKIIFOYHMTEIBHO HA TpeapaccylKaX HEKOTOPBIX JIIOACH B OTHOIICHHHM oOpasa >KU3HH
oIpesieNieHHbIX Tpymi. Hu ofHa jkeHIMHA, HOCAIIas IOJHOJIHMLEBYIO Byajb, HUKOT/A HE
3asBIIsUIA O HEPABEHCTBE MEIKAY MY)KUMHAMHU H JKCHIIIHHAMH.

3.8 Yto Kacaercst oxpaHbl OOLIECTBEHHOTO MOPSIKA, TO C 3TUM OCHOBaHUEM, IPHUYEM
TOJIBKO C HUM OJTHHM, MOKHO OBLIO OBI COTIIACHTHCS, €CIIM 3aKOHOIATEIb, IPUCITYIIABIINCE
K MHEHHIO HEKOTOPBIX MapiaMEHTApUEB, eIl ObI OTpaHUYUTh cepy AeHCTBUS 3ampeTa
Ha HOIICHHE TIOJIHONMIIEBOI Byaln HEKOTOPHIMH KOHKPETHBIMH MECTaMH M KOHKPETHBIMH
CllyyasiMH WM TIPESYCMOTPETh OOS3aHHOCTh BPEMEHHO OTKpBIBAaTh JIMIO JUIS IeJer
yCTaHOBJICHHS JINYHOCTH. OJHAKO NPaBUTENHCTBO PpaHIMK PEIIIO TOCTYIHUTh HHAYE.

3.9  ABTOp OTMEHYaeT, YTO HUKTO HHMKOTJA HE yTBEpXKJall, OyATO >KCHIIMHBI, HOCSIIHE
MapaHpKy WIA HHUKa0, KOTOpbIe, K TOMY €, COCTaBISIOT HUYTOXXHOE MEHBIIMHCTBO,
MIPEACTABISIIOT Yrpo3y A OOLIECTBEHHOH 0€30IMacHOCTH WJIM HapyHIaloT OOIIECTBEHHOE
CHOKOWCTBHE. XOTS MOXXHO C IIOJHBIM OCHOBAaHHEM YTBEP)KAATh, YTO B HEKOTOPBIX
KOHKPETHBIX OOCTOSITENIbCTBAX JIOJDKHA CYIIECTBOBATh BO3MOMKHOCTH YCTAHOBIICHMS
JIMYHOCTH YeJIOBEKa B OOLIECTBEHHOM MeECTE IOCPEACTBOM OTKPBITHSA €r0 JIMNA, TOT (aKT,
YTO Takas OOSM3aHHOCTb «CHSTHS ByaJIM» HOCHT IIOCTOSHHBIM M O€3yCIIOBHBIH XapakTep,
SIBISIETCSI TIPOCTO HEMBICIMMBIM. [IpH3HaBaTh MOMYCTHMBIMH MOKHO JIMIIb «TOYECYHBIC)
orpanndeHus. [TocKONbKYy OH HOCHT CTOJIb OOIIMI XapakTep, BBEICHHBINH 3aKOHOM 3ampeT
HE MOXET CUYMTAThCSI HEOOXOJMMBIM JUIS OXPaHbl OOIECTBEHHOTO TTOPSAKA.

3.10 B moboM ciydae 3TOT 3ampeT Hecopa3MepeH CBOEH IENH, MOCKOJBKY SBISETCS
TIOCTOSTHHBIM, PAacHpOCTpaHseTCs Ha BCE OOILIECTBEHHBIC MECTa, a 3a €ro HecoOJo/IeHHe
IIPeJyCMOTPEHA YrOJIOBHAsl OTBETCTBEHHOCTh. HollleHNe MOTHOIMIIEBOH Byall — CpPEACTBa
COKPBITHS JINIIA, Ha KOTOpoe ObLI0 00palieHo ocoboe BHUMaHKE B ITPOEKTE U B X0/I€ 1e0aToB,
NIPEALIECTBOBABIIUX MPHUHATHIO 3aKOHA, HABEPHOE, HUKOI/A Hellb3sl OyJeT pa3pemunTh B
COOTBETCTBHHM C UCKIIOYCHHSAMH, IPEIyCMOTPEHHBIMH B MyHKTE 2 cTaThk 2 3akoHal.

Pesomonns HarnmonansHoro cobpanus ot 11 mag 2010 roaa o npuBep>KeHHOCTH pecity OIMKaHCKUM
LIEHHOCTSIM B YCJIOBUSIX paJUKaIbHOM MPaKTUKH, TTOPHIBAIOIIEH TaKkue [IECHHOCTH.

ABTOp oT™Meuaer, uto 22 utoHs 2009 roja nepen yuacTHUKaMu poxoauBiIero B Bepcaie
COBMECTHOTO 3ace/laHusl MapiaMenTa Toraanrauii [Ipesunent Pecry6mmkn Hukomst Capkosu 3asBuI,
4TO «TmapaH/pka Bo PpaHity3ckoii Pecriybinke He MpUBETCTBYETCS».

ABTOp CChUTAETCSI Ha MATHIN nepuoanyeckuii nokaan @panmu Komurery (CCPR/C/FRA/S), . 429
U Janee.

ITyHKT 2 cTaThy 2 TIAaCHT, 9TO 3aIIpeT He PaclpoCTPaHSIeTCs Ha JI000i IpeIMeT OJIeXkK bl B CIIydae,
€CII eTO HOIICHHUE IPEIUCHIBACTCS HIIN Pa3penIaeTcsl 3aKOHOM HIIH OTPAaBIAHHO B CHITy COCTOSIHUS
3JI0POBbS HJIH IPO(ECCHOHATBHBIX TPEOOBaHUI MO0 €CITM OHO OCYIIECTBIICTCS IPH 3aHATHH
CIIOPTOM, Y4aCTHH B NIPa3HUKAX WIIH MEPOIPHUATHAX TBOPYECKOTO MITH TPAJULHUOHHOTO XapaKTepa.
Brocnenctun npuMeHeHne 3akoHa B HEKOTOPOI! CTeNeHH ObIII0 Pa3bsICHEHO B LIUPKYJIIAPE OT

2 mapra 2011 roga. Yrto xacaercs MpaBOBbIX UCKIIOYCHHI, TO B HEM FOBOPHUTCS, 4TO «B TOH Mepe,

B KaKOH OHH HOCSIT TPAJMIIMOHHBIA XapakTep, K cepe IeHCTBUS NCKIIIOUSHUH 13 3alperTa,
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3.11 B cBoem pemennn 1o aeny S.4.S. npomuse @panyuu EBponelickuii cyn mo npasam
YeJI0BeKa, COCIABIIMCh HA MPHUHIIMI COPa3MEPHOCTH, OTBEPI B KavyecCTBE €M OXpaHy
oOmiecTBeHHON 0€30macHOCTH W OOIIECTBEHHOTO TMOpPsAKa, Ha KOTOPYIO CCBIIaach
@panus®. TakuM 00pa3oM, 3alpeT HA COKPBITHE JHIAa B OOIIECTBEHHBIX MECTaX HE
SBIISIETCSI HEOOXOIMMBIM JUISL 3aIlMTHI OOIIECTBEHHON OE30IMAaCHOCTH W OOIECTBEHHOTO
MOPsIIKa, TOCKOJIBbKY OH SIBHO HECOpPa3MEepEeH 3asBICHHOM LEeITH.

3.12 Yro xacaercs KaioObI IO CTaThe 26, TO aBTOP YTBEPIKAALT, UTO NMPHUMEHEHIE 3aKoHa
HOCHJIO KOCBEHHO AMCKPUMHHAIIMOHHBIN XapaKTep, MOCKOIbKY OH (DaKTHIECKH MOCTaBHUII
IOJ] yTPO3y OCYIIECTBICHNE €10 CBOOOIBI PETTMIHU B CBOOOABI NepeBikeHnA. OTHOIIEHHE
K aBTOPY B 3aKOHE HE TaKoe e, KaK K OCTaTbHOMY HaceneHuio. OH 00s3bIBaCT ee, eClIi OHa
HE JKEJIaeT pPHCKOBATh YTOJOBHBIM HAKa3aHUEM, BO3JACP)KUBATHCS OT HOIICHUSA
MIOJTHOJIMIIEBON Byald Ha MyOJMKe, B TO BPeMs Kak AJSI HEE 3TO SIBISIETCS] PEIUTHO3HBIM
nonroM. [TockosbKy OHa IMEET BO3MOXKHOCTh HOCHTH TAKyI0 Byajb, TOJIBKO H30€rast BEIXOAa
Ha YJIUIy ¥ TIEPEABIKEHIUS B OOLIECTBEHHBIX MECTaxX, €€ CBOOOA MEPEIBIKCHHMS, KOTOpas
KOHKpETHO rapanTupyertcs cratbeit 12 [lakra, oka3biBaeTcs OrpaHUYEHHOM.

3.13 Xors 3akoH, Kak IpeATIONaraeTcs, pacpocTpansercs: 0e3 Kakoro-mudo pa3innius Ha
BCEX JIHI], CKPBIBAIOLIMX CBOC JIMLO B OOLIECTBCHHBIX MeECTaX, (akT ocTaeTcs (HakToM:
OH HMEET CJCICTBHEM KOCBEHHYI) IUCKPUMUHAIIMIO HMEHHO JKCHIIWH, HOCSIIHX
TIOJTHOJIMLICBYO Byaub. [IpeinecTBOBaBIINe IPHHATHIO 3aKOHA 1e6aThl CBUIETEILCTBYIOT O
TOM, YTO OH PaccCMaTpUBaeTCs B KayeCTBE OOLIECrO PELICHHs, KOTOPOE MOXKET MO3BOJIHTh
KOHKPETHO 3alpeTHTh B 3aKOHOJATECIBHOM IOPSAKE HOLICHHE IIOJHOJIHMLECBOH ByalH.
Hannune Takoli KOCBEHHON DMCKPHMMHUHALMY IOATBEPXKIACTCA U JaHHBIMH O MIPUMEHEHHH
3akoHa, KOTOpBIA, OJHAKO, KaK MpenroyiaraeTcs, IODKEH pacHpOCTpaHAThCS Ha BCe
CpeICTBa COKPBITHS JIMLA, B TOM YHCIIE Ha [IIEMbI U GagakiaBb L,

3.14 B 3aki0yeHHE aBTOP MOBTOPSIET, YTO BO DpaHIMHU MOJHONUIEBYIO Byallb HOCST
2000 xenmun. Ha HUX mpuxoauTcs Oojiee IMOMOBHHBI JIUI, B OTHOIICHHHA KOTOPHIX OBLIH
MPOBE/ICHBI TIPOBEPKU HA OCHOBAHWHU JAHHOTO 3aKOHA, a 3TO CBHJECTEILCTBYET O TOM, YTO
OHH TMOJ{BEPraoTCs IPOBEPKAM HEMPOMOPIIMOHAIBLHBIM 00Pa30M.

3.15 B aT10it cBsa3u aBTOp mpu3biBaeT KoMuTeT mpu3HATh (PaKT HAPYIICHUS TOIOKESHUI
crateit 18 u 26 IlakTa.

3aMeyaHus rocyIapcTBa-y4acTHHKA OTHOCHTEJbHO MPHEMJIEMOCTH COOOIIeHHS

4.1 B BepbampHOi HOTE OT 15 HOsO0pst 2016 roga rocymapcTBO-y94aCTHUK MPEACTABUIIO
CBOU 3aMEYaHUsl OTHOCHUTEIILHO IIPHEMIIEMOCTH COOOIIEHNs U Tpocuiio Komuter 0OBsIBUTH
€ro HENpHEMJIEMBIM B COOTBETCTBHH C IIOJIyHKTaMH a) M b) IyHKTa 2 CTaTbu 5
®akynbTaTUBHOTO IIPOTOKOJIA.

4.2 26 mapra 2012 roga aBrop ObuIa NpU3HAHA BUHOBHOM MecTHBIM cynaoMm Hanra B
HOIIICHWM HWKa0a B 0OImIeCTBEHHOM MecTe W omTpadoana Ha 150 eBpo. ABTOp Ha
CIyLIAaHUSIX HE MPHUCYTCTBOBaNA. 3aTeM aBTOp MOJajia 3asBJICHHE O MEPECMOTpe Jiena B
yrosoBHyto najary KaccaunonHoro cya, kotopas B cBoeM perieHuu ot 3 anpenst 2013 roga
OTKJIOHHWJIA €0 HA TOM OCHOBaHUH, YTO «apryMeHT 0 HapylueHuu EBponelickoil KOHBEHIIUU
0 MpaBaM YeJIOBeKa He OBLI MPEICTaBICH pacCMaTPUBABIIEMY JIEJIO CYAY U COACPKHUT B

10

U3JIOXKEHHBIX B CTaThe |, OTHOCATCS PEeIMIHO3HBIE Mponeccuny. OJHAKO TEPMHH «PETUTHO3HAS
TIPOLIECCHST» HE OTPEe/IeIIeH.

EBpomnelickuii cyJ 1o mpaBaM 4enoBeka, 1eno S.A4.S. npomus Opanyuu, 3assnenne Ne 43835/11,
cyne6Hoe pemmenne ot 1 uronst 2014 roxa, m. 139.

Hal6mronaTenbHbIi COBET 110 BONPOCaM CBETCKOTO XapaKkTepa rocyAapCTBa, OpraH, HOAOTYETHBIN
Kanuenspuu npembep-MUHHUCTPA, B CBOEM OT4YeTE OTMETHI cienyouiee: «C Havana peann3aiu
3axoHa u 110 21 ¢epainst 2014 roga 6610 poBezneHo 1111 npoBepok, U B MOAABISIOMEM
OOJIBIIMHCTBE CITydaeB HX 0OBEKTOM CTAJIM KEHIIUHBI B OJTHOCTHIO CKPHIBAIOIIEH JIUIIO OJEXKIE.
HexoTopsle n3 HUX IIPOBEPSUINCH 110 HECKOJIBKO pa3. Beero 6su10 cocrasneno 1038 nmporokoon
TIOJIUIIMH O MPABOHAPYIICHUSX, a IPEeIyIPEeKICHUS ObUTH BHIHECEHBI 61 IpaBOHAPYIINTEINIO.

W3 noasepriunxcs nposepke 594 >keHIMH, HOCUBLIMX MOJHONUIEBYIO Byallb, 461 poannacs Bo
®panuuy, a 133 — 3a rpanuueil. [locneanue npubsuH r1aBHBIM 00pa3oM U3 cTpad Marpuba
(97 uenosek) u bamxaero Bocroka (9 uenosek). JIeBSITh KEHIIUH IPOUCXOIIT U3 CTpaH AQpuKH,
PacHoIOKEHHBIX K 10Ty oT Caxapsl.

GE.22-28262



CCPR/C/123/D/2807/2016

cebe JOMOJHUTENbHBIE (DAKTHYECKHE SJIEMEHTHI, SBISCTCS HOBBIM W, CIIEJOBAaTENIBHO,
HeTpUeMJIEMBIMY. 3aTeM aBTOp Mojasa 3asBiIeHHe B EBponeiickuii Cyx 1o mpaBaM 4esioBeKa,
KOTOpEIi micekMoM oT 11 centsops 2014 roga nmponHGOPMHPOBAT €€ O HEMPHUEMIIEMOCTH
3asBICHUSL.

4.3 TocymapcTBO-y4acTHHK HAalOMHHAaeT 00 OTOBOpPKE K TOIIYHKTY a) IyHKTa 2
CTaTbU 5, KOTOPYIO OHO cpaenano npH patudpukanuu PakyrbTaTHBHOTO HpoTOKomall,
OHO CChITaeTCsl Ha MPABOBYIO NMpakTHKy KomwureTa, 3aKIOYAIOIIYIOCS B TOM, YTO OH HE
CUHUTAET BOIPOC «PACCMOTPEHHBIMY» JIPYIHMM MEKITYyHApOIHBIM OPTaHOM, CIH AENO OBLIO
OTKJIOHEHO M0 YHCTO IIPOLECCyalbHBIM OCHOBaHMAM. Hampotus, pemeHne o
HETIPUEMJIEMOCTH, BBIHECEHHOE 10 MTOTaM Ja)Ke OIPaHHMYCHHOTO HJIM OIOCPEIOBAHHOTO
paccMOTpEHHs KaJo0bl MO CYIIECTBY CUMTAETCS PE3yJbTaTOM PAaCCMOTPEHHS MO CMBICIY
MOJIMTyHKTA a) MyHKTa 2 CTaThi 512,

44 B agpecoBaHHOM aBTOpy pemeHHH EBpomeiickoro cynma mo mpaBaM dYeJoBeKa IO
JAaHHOMY Jely, KOTOPBIM €€ »ajnoba Obula oOBSBICHA HENPHEMIIEMOW, OCHOBAHHS JUIS
MIpU3HAHUS €€ HEMPUEMIIEMOCTH He yYKa3aHbl. B To ke Bpemst B cTaTbsix 34—35 EBponelickoit
KOHBEHIINM II0 TIpaBaM YEJIOBEKAa IIPEAYCMOTPEHO WIECTh CIEAYIOINX OCHOBAHUH
HETIPUEMJICMOCTH: a) 3asBJICHHUE MOJAHO 110 HCTCUCHUH MIECTH MECSIIEB C 1AThl BBIHECCHHS
HalMOHAJIBHBIMHA OPTaHAMH OKOHYATENIFHOTO peleHus; b) skanoda sBiseTcss aHOHUMHOM;
C) aHAJIOTUYHBIA BOMPOC yXKe SBISIETCSA NPEAMETOM IPYroi MPOLEAyphl MEKIYyHAPOIHOTO
pa3OupaTenbcTBa WM yperyaupoBanus; d) He ObUIM McUepIaHbl BHYTPEHHHE CPEICTBA
IIPAaBOBOM 3aIINTHI; €) 3asIBJICHHUE SIBISIETCSI SIBHO HEOOOCHOBAHHBIM HITH TIPEJICTABIIAET COOOM
3noynorpebnenue; u f) 3asBUTENb HE IOHEC 3HAYUTEIHFHOTO yIepoa.

45  C yderoMm TOrO, YTO 3asBJICHNE OBIIO TTOJAHO B TEUEHHE IIECTH MECSIIEB, HE HOCHIIO
aHOHMMHOTO XapaKTepa 1 MPECTaBIsIIOCh ToJIbKO B EBpomneiickuii cyn o mpaBaM denoBeka
W 9TO 3asBUTEIb SKOOBI TIOHECIAa 3HAYUTENbHBIN yIepO 1mo cMbIcity crate 34 KoHBeHINH,
TOCYAapCTBO-YYaCTHUK CUUTAET, YTO M3 3TOT0 KOCBEHHO, HO HeM30eXHO cienyert, uto Cya
MOT OTKJIOHHTH 3asiBJICHHE JIMIIb 110 TOH NMPHYHHE, YTO He OBUIM MCUEpNaHbl BHyTPEHHHE
CpeAcTBa IPaBOBOM 3amuTHl JIMOO 3asBICHHE OBUIO SIBHO HEOOOCHOBAHHBIM WM
TIPEACTABILUIO CO00H 310yoTpedIeHue.

4.6 B mepBoM m3 3THX crieHapueB KoMUTET MOKET MPHUUTH TOJIBKO K TOMY € BBIBOAY,
yro u EBpomelickuii cyq mo mpaBaM dYeNOBEKa, MOCKOIBKY WMEHHO B KaCCAIIMOHHOW
WHCTAHIINH aBTOpP BIIEPBBIC YIOMSHYJ kajno0y Ha HapymeHue crateit 18 m 26 Ilakra.
CrnemoBarenbHO, Kak U B gene buxpamosxcuma Cunexa mo cratee 17, Komurery cremyer
OOBSIBUTH 3asBIICHHE HETPHEMJICMBIM B CBSI3M C HEHCUEPIIAHHMEM BHYTPEHHUX CPEACTB
MIPaBOBOM 3aIIUTHI.

4.7 Ilpum BTOpPOM CIEHapWU OTKJIOHEHHWE EBpomeiickuM CyaoM IO IpaBaM dYelloBeKa
3asBIICHUA 3asBUTENA W3-32 CQOPMHPOBABIIErOCS y HET0 MHEHHA O €ro SBHOU
HEOOOCHOBAHHOCTH TOAPA3yMEBAET, YTO €My IPHUIIIIOCh U3YUUTh MPETCH3UH, BBIIBUHYTHIC
3asIBUTEIISIMU, a 9TO 03HAYaeT, YTO OH pacCMOTpEI JeJI0 Mo cyulecTBy. B aTom citydae neno
OISITh JK€ BBIIIO 3a Mpeesbl komnereHUuM KomwurTera u3-3a OrOBOPKH, CHIEIaHHON
Opanuuei.

4.8 Ilo MHeHHIO rocyaapCTBa-y4aCcTHUKa, A0BOJ O TOM, YTO pE€4Yb HUJACT HE O TOM IKC
caMOM JieJjie, MPUHATHL HEBO3MOKHO. COOGIIIGHI/IC KacacTCsa TEX XKC q)aKTOB n TEX XKCE
OGCTO?[TCJ'H)CTB, KOTOPLBIC OBLIN U3JI0XKECHEI B 3as1BJICHHUH, IIOJAHHOM B EBpOHGﬁCKHﬁ Cya 1o
IpaBaM 4€JIOBCKaA. bonee TOTO, B oboux ClIydasx MoJAHUMAJIUCh OJHHU U TC K€ BOIIPOCHI.

4.9  Kowmurer yxe ykazal, 4To ycioBHe, TpeOyrollee HcUeplaHis BHYTPEHHUX CPEICTB
NIPAaBOBOM 3alUTHI, COOJIIOIEHO HEe OBbUIO, NOCKOJIbKY UIMEHHO B KacCallMOHHON MHCTAHIMN
aBTOp BIEpBbIE BBIIBUHYJA IPETEH3UI0, Ha KOTOpPYIO OHa cchuiaercs B Komwurere.

11 TIpu paruduxarmu ®paniys cenana cleaylonyro oroBopky: « DpaHIHs JeNaeT OrOBOPKY B

OTHOIICHHH TTyHKTA 2 &) CTAaThU 5, KOHKPETHO 3asBIIsis, 4T0 KOMHTET 1Mo mpaBaM 4esloBeKa He
KOMITETEHTEH PACCMATPUBATh COOOIIEHHUS OTAENBHBIX JIHII, €CITH 3TOT K€ BOIPOC PACCMATPHBACTCSI
WM YK€ PACCMaTPHBAJICS B COOTBETCTBHH C APYTOM IPOLEAYPOH MEXIYHAPOIHOTO pa3OUpaTeIbCTBa
WM yPETYITHPOBAHISY.

TocyapcTBO-y4acTHHK cCblTaeTest Ha eno Boossax npomus onwwu (CCPR/C/88/D/1446/2006),

m. 6.2.
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OTH OCHOBaHMSI OBIIM TPU3HAHBI HENPUEMIIEMBIMH BBICHICH HAIIMOHAIBHON CyneOHON
MHCTAaHIUEH 110 TOH IPHYKHE, YTO OHHM He OBUIN NMPUBEICHBI B CyAe 00IIeH IOpHCANKIHU S,

4.10 Asrop OblTa B HaJUIeXKAIIEM TIOPSIKE BRI3BAaHA Ha CIyIIaHUE M MMeJa BOZMOKHOCTh
IUIsL CBOEH 3alIUTBHl OOPATHTHCS 3a MOMOIIBIO K aJBOKaTy, HO HE cIejaia 3Toro u, Gonee
TOTO, MPEIowIa HA CIAYIIaHUIX He NMPUCYTCTBOBaTh. OHA HE MOXKET HCIOJIB30BaTh CBOM
cOOCTBEHHBIC OMMOKHM B KadecTBe apryMeHTta. B koneunoM cuere Komwurery ciemyer
OOBSBUTH JAHHOE COOOIICHNE HETIPHUEMIIEMbIM.

3aMeuyaHus rocyJapcTBa-y4yacTHHKA M0 CylIeCTBY COOOIEHHSs

5.1 B cBoux 3amMeyaHHAX IO CyIIecTBY coodmienus ot 14 mapta 2017 roga rocyapcTBo-
YYaCTHHK YTBEp)KIaeT, 4To 3akoH ObuT mpuHAT HammonamsHBEIM coOpanmeM u CeHaTOM
HOCIIE IIMPOKOTO JEMOKPATHYECKOTO 0OCY)KACHHS SIUHOTTIACHO, 32 HCKIIIOUCHUEM OJJHOTO
royioca. B aToii cBsA3u Obuia copmupoBaHa MapiaMeHTCKas LieleBas Tpylna B COCTaBE
JeNyTaTOB OT BCEX IOJUTHYCCKUX TCUCHHUH, KOTOpas 3aciyllajla MHOXECTBO JIHIL,
BBIP)KAIOLIHMX Pa3INYHble MHCHHUS, B TOM YHCJIE )KCHIIUH-MYCYJIbMaHOK U HEMYCYJIbMaHOK
U NIPEJICTaBUTENCH IPaskAaHCKOT0 OOIIeCTRa.

5.2 11 mas 2010 roma — 1o mpuHATHA 3aK0Ha — HarmoHansHOE coOpaHne TPUHSIIO
PE30JIOLHI0, B KOTOPOW OHO 3asBHJIO, YTO paJWKalbHas TPAKTHKa, YIIEMIIONIast
YeJIOBEUECKOE JOCTOMHCTBO M HAPYIIAIOIIAs PABEHCTBO MEX/y MY>KYNHAMH U KEHIINHAMH,
B TOM YHCJIC HOLICHHE IOJHOJMIEBOI ByajiH, MPOTHBOPEUYUT IIEHHOCTAM PecrmyOnukn u
NPU3BAJI0O K OCYIIECTBICHHIO BCEX BO3MOXHBIX Mep Ui oOecrieueHHs 3()(eKTHBHON
3aIIMTHI JKEHIINH, OABEPTAONINXCS HACKIIHIO WIN JIaBJICHHIO, B YACTHOCTHU NMPHHYXICHHUIO
K HOIICHHIO MOJHOJHIICBOM Byamu4,

5.3 BseneHHpId 3akOHOM OOIIMI 3ampeT WMeEET KpailHe OTpaHWYCHHBIA OXBarT,
TIOCKOJIbKY OH 3aIlpeIiaeT TOJIBKO COKphITHE Jua. Kpome Toro, 3Ta Mepa CyIiecTBeHHA JUIs
3aIIMTHl IPUHIUIIOB, JISKAIMX B OCHOBE €ro NPUHATH, & MEphl HaKa3aHus 3a HapyllIeHHe
cTathy |, pUMEHsIeMbIE K XKCHIIWHAM, PEIIMBIIMM HOCHTH IOJHYIO HCIAMCKYIO BYyalb,
SIBISIFOTCSL  B3BEIIGHHBIMH, TaK Kak B 3aKOHOJATENbCTBE OTAAH HPHOPUTET POJIH
obpazoBanus. TakuM oOpazom, 3akoH oOeclieuMBaeT pa3yMHBIH OanaHC MEXIy 3allUTON
CYIIECTBEHHBIX IPHHIUIIOB JAEMOKPATHYECKOTO 00IecTBa U cBOOOON HOIICHHS OJEK/IbI,
COOTBETCTBYIOIIEH PETUTHO3HBIM HIIM MHBIM YOCKICHUSM.

5.4  TocymapcTBO-y4acTHHK ITOTYCPKUBACT, YTO HOIICHUE CKPBIBAIOIICH JIUIIO OCHKIIBI B
0OIIECTBEHHBIX MECTaX 3alpeTiIo He TOJMBKO OHO. HampuMmep, Takoi ke 3ampeT yTBEepIrT
(denepanbHBIN NapiaMeHT belbrun, W aHAIOTUYHBIA 3aKOHOMPOEKT OBUT MPUHAT HIDKHEH
nanaroy napiamenra Mranuu.

5.5 BBeaeHHbI 3aKOHOM 3alpeT PacHpPOCTPAHIETCS Ha JIFOOOW MPEaMET OJEHK/IbI,
MIpeTHa3HAYCHHBIN [T COKPBITUS JIHIA B OOIIECTBEHHBIX MECTaX, KAKOBHI ObI HA OBLIH €0
(¢opMa u PUYHMHBI HOWICHHA. TakuMm oOpa3oM, 0co0Oro Mmoaxoaa K OJeKIe, HOCHMOM o
PEJMTHO3HBIM WM KYJBTYPHBIM IpPUYMHAM, HE TpeaycMoTpeHo. TeM He MeHee, Korjaa
OTIpE/ICIICHHBIC TPEJAMETHI OJCKIbI, MPEIHA3HAUCHHBIC IS COKPBITUS JIUIA, HOCSATCS IO
PEITUTHO3HBIM MPUYUHAM, 3TOT 3aIIPET MOKHO PACCMATPHUBAThH KaK «OTPAaHIMUYCHHE)» CBOOOIBI
MPOSIBJISTH CBOIO PEITUTHO3HOCTD WK Bepy (IO3UTUBHOE TIPABO).

5.6  [laHHOe OrpaHHuYCHHE TNPEIYCMOTPEHO 3aKOHOM, IPECIeAyeT 3aKOHHYIO Lelb U
COpa3MepHO 3TOH WEeNH. 3ampeT MpONUCaH B YETKUX M SICHBIX (OPMYJIHMPOBKax, Kak U
uckmoueHus. B nupkymspe or 2 mapra 2011 roga mOpuUBEAEHO HCUEpIBIBAIOIIEE
pa3bsCHEHUE OTHOCUTENBHO c(epbl JEHCTBHS W TOpsAAKAa INPUMEHEHHMs 3aKoHa, M B
JIOIIOJIHEHNE K ATOMY B OOIIECTBEHHBIX MECTax ObUIA NMPOBEJICHA CIICIHAIbHAs KaMIIaHHS,
B [IPAaBUTEJILCTBEHHBIX YUPEKACHUSAX — PACIPOCTPAaHEHA COOTBETCTBYIOILAs MaMSATKA, W,
KpoMe TOro, OBII OTKPBHIT HH(POPMAIIMOHHO-TIPOCBETUTENLCKUN BeO-caliT. 3aKOHOM
IIpeLyCcMaTpUBAJICS MIECTUMECSYHbIN aJalTalluOHHBIN NEPUO MEXK Y 1aTaAMU €r0 IPUHATUS
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l'ocynapcTBo-yuacTHHK ccbutaetcs Ha Aeno buxpamoxcum Cunex npomue @Ppanyuu, 1. 7.4,
Pezomonus HannonaneHoro cobpanust ot 11 mas 2010 roza o npuBepKEHHOCTH PECIYOIMKaHCKUM
LEHHOCTSIM B YCJIOBUSIX PaJUKAIBHOM IPaKTUKHY, ITOPBIBAIONIEH TaKHue IEHHOCTH.
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1 BCTYIUICHHUS B CHILY, U Oylarogapsi 3ToMy coOroieHo TpeboBaHME MPeCKa3yeMOCTH: aBTOP
3HaJa, 9TO €€ MOTYT OmTpagoBaTh.

5.7  OcmapuBaeMBbIif 3aKOH IIpeciIeayeT 3aKOHHYIO IIeNb, a UMCHHO HAIleJIeH Ha 3aIluTy
IpaB ¥ cBOOOJ APYTHX JIUI] M OXpaHy OOIIECTBEHHOTO MOPSAKA, KOTOPBIC BXOAAT B UHCIIO
OCHOBaHMH, yKa3aHHBIX B IyHKTe 3 cTaThd 18 Ilakra. OTH menm 4eTKO ONpEneieHH B
mpeaMOyie 3akoHa, B KOTOPOH TOATBEPKAAIOTCSA HEHHOCTH PecmyOnmkn u TpeOoBaHUS
obmexutus. B aToif cBsa3u EBpomelickuii cyx mo mpaBaM YeloBeKa B CBOEM PEIICHHUH IO
nerny S.A.S. npomue @panyuu BBHICKa3all MHEHHE, YTO 3alPET MOXET OBITh OINPaBIAHHBIM
JVIIb B TOM Mepe, B KaKOH OH NPHU3BaH IapaHTHPOBATH YCIOBUS «OOIICKUTHI», KOTOPHIE
MpaBUTENbCTBO DpaHIMK ONMpPEAENMIO Kak COONIOACHHE MHHHMMAIbHBIX TPeOOBAaHHMH K
KI3HH B 001ecTBe. OOIECTBEHHOE MECTO — 3TO MO CBOEH CYTH COIMAIBHOE IPOCTPAHCTBO,
B KOTOPOM 4YEJIOBEK MpPH3BaH B3aMMOJCHCTBOBaTh C JAPYIMMH JIOJbMH. B 3TOM
B3aUMOJACHCTBUH JIMI0 YEIOBEKA MTPAET BAXHYIO POJIb, IOCKOJBKY 3TO Ta 4acTh Tela, MO
KOTOpPOH PacHO3HAIOTCS OOIIME YeIOBEUECKHe YEepTHl JItoAeH M ux cobecenHukos. [Tokas
CBOETO JIMIIa 03HAYACT HE TOJIBKO COTJIacHe Ha MICHTU(HKAIIMIO CO CTOPOHBI COOECETHIKA B
Ka4yecTBE JIMYHOCTH, HO M COIJAacHEe HE CKpPbIBaTh HEJOOPOCOBECTHBIM 00pa3oM IyX
3aBS3BIBAIOIIMXCS  B3aMMOOTHOLICHHH, ¥ TO3TOMY OH SIBISETCA  MPOSBICHUEM
MHHHAMAJIBHOTO YPOBHS JOBEPHs, HEOOXOIMMOTO JJIsI COBMECTHOW KH3HH B OTKPBITOM H
STAIMTAPHOM OOIIECTBE, KakuM sBisieTcss (hpaHiy3ckoe oOmectBo. COKphITHE JHIa HE
MIO3BOJISIET YCTAHOBHUTH JIMIHOCTH YEIOBEKA W MOXET yXYALINTh B3aHMMOJCHCTBHE MEXIY
JIFOIBMHU U TIOJIOPBATH YCIIOBUS ISl COBMECTHOM )KM3HH B MHOTOOOPa3HOM OOIIECTBE.

5.8  Jlna oxpaHbl 00mEeCTBEeHHONH 0E30MAaCHOCTH M OOIIECTBEHHOTO MOpPsAKa TpeOyeTcs,
4TOOBl B CiIydae HEOOXOMUMOCTH MMEIACh BOSMOXHOCTH YCTAaHOBUTBH JIMYHOCTDH JIOOOTO
YeJoBeKa JUTs IPEJOTBPALICHHUS ITOCATATENBCTB Ha OS30IIACHOCTB JIIOJICH H IMYILECTBA U IS
00pbOBI C MOLLIEHHUYECTBOM C JIMYHBIMH JAHHBIMH. JTO MOAPAa3yMEBAET, YTO JIOAN 00sI3aHbI
NOKa3bIBaTh CBOMW JIMIIA, NPUYEM B YCIOBHSAX HBIHCIIHHX TEPPOPHCTUYSCKUX yIpo3 3Ta
00513aHHOCTh UMEET JKM3HEHHO Ba)KHOE 3HAYCHUE!,

5.9 TocymapcTBO-y4acTHHK HE COTJIAIIAETCS C XapaKTEpPUCTHKOM 3akoHa Kak akTa,
3apeIaroero MyCyJIbMAaHCKHM >KCHIIMHAM BBIPAXKaTb CBOM PEIMTHO3HBIC YOEXICHHS
IyTeM HOUICHUs ByaJld, U yTOYHSAET, YTO OH 3allpelIaeT TOJBKO IMOJHOE COKPBITHE JINIIA,
HE3aBHCUMO OT IIPUYMHBI, U paspeliaeT Jo00My JIMIy B OONIECTBEHHOM MECTE€ HOCHTh
ONICKAY, TpPEAHA3HAYCHHYIO ISl BBIPOKEHMS pEIMTHO3HBIX YOEXICHWH, HarmpuMmep
TOJIOBHOM IIJIATOK WJIM TIOPOaH, MPH YCIOBUH, YTO €r0 JIUIO0 0CTAeTCsl OTKPHITHIM. [Ipobiiema
3/1eCh COBEPIIEHHO MHas, Ye€M Ta, KOTOpas CBA3aHa C HOIICHWEM PEJMTHO3HBIX CHMBOJIOB
TOCYAapCTBEHHBIMH CITy’KalllAMU B YCJIOBHSIX HECEHMS T'OCYNApCTBEHHOH CIIy>KOBI MM MX
HOIIEHHEM B IIKOJIE, I/Ie Ha KapTy IOCTaBJICH HEHTPAINTET TOCYNapCTBEHHOM CITy>KOBI.
B nanHOM cityyae 3ampeT OCHOBBIBACTCSl HE Ha PEJIMTMO3HBIX KOHHOTAIMAX, BBHI3BIBAEMBIX
COOTBETCTBYIOIIMMH TIPEJMETaMU OJEXJIbl, a TOJBKO HAa TOM, YTO C HX ITOMOIIBIO
TIOJIHOCTBIO CKpbIBaeTcs Jmio. CKa3aHHOE KacaeTcs TOJBKO «Haubosee paauKajIbHOM
(OPMBI OJIEK/IBI, KOTOPAs JIeNaeT YeloBeKa HEBUUMBIM Ha ITyOIHKe». ABTOP MOXET JETKO
ronacte B OOLIECTBEHHOE MECTO B IUIATKE, KOTOPHIH OyAeT JeMOHCTpUPOBATH ce
penuruo3Hble yoekaeHus, He cKpbiBas ee juia. Kpome toro, KoHCTHTYIMOHHEIN COBET
3asBUJI, YTO JIAHHBIH 3alpeT He MOKEeT OrpaHHYMBAThH OCYIIECTBICHHE CBOOOIBI PEIUTHU B
MecTax OTIPABJIEHUS PEIMIHO3HBIX OOPSIIOB, OTKPBITHIX Ul HaceJdeHus. Takum oOpazom,
9Ta Mepa copa3MepHa MpeciIeayeMol €10 LN, U roCy1apCTBO-y4YaCTHUK HE MPEBBICUIIO B
9TOM Clly4dae JaHHOW eMy CBOOOJBI yCMOTpeHHMs, Kak rmoarsepaus EBpomeiickuit cyn no
IpaBaM dYeJIOBEKa B YNOMSHYTOM Bblme aene S.A.S. npomus ®Ppanyuu. bonee Toro,
Kaccanuonsslii cya B cBoeM perieHun oT 5 MapTa 2013 roga mocTaHOBMI, YTO JAHHBINA 3aKOH
cooTBeTCTBYET cTathe 9 EBporeiickoil koHBeHIMH 10 paBaM desnoBeka («CBoOoga MbICIH,
COBECTH U penurum»). Hakoner, npexycMoTpeHHbIe 3aKOHOM Mephl HaKa3aHUsi — B Xy/IIIEM
ciryyae mrpad 3a mpaBoHapyunieHHs BTopoil kareropuu (150 eBpo) — CKpOMHBI H
copa3MepHBl IpecienyeMblM LelsM. UTo kacaeTcss albTEepHATUBHOM Mephl HaKa3aHUs,

5 TocymapcTBo-yuacTHuK ccbitaercs Ha 1. 8.4 Coobpaxennii Komutera o neny Pandocum Cunex

npomug Ppanyuu, B KoTopom KoMuteT mpusHai, 4To rocy1apcTBy-y4acTHHKY B IIEAX 00ecmeueHus
00IIECTBEHHOM 6€30MTaCHOCTH U MOPSIIKAa HEOOXOIUMO yJOCTOBEPATHCS U MIPOBEPATH, UTO JIHIIO,
n300pakeHHoe Ha (oTorpaduu B BUJE HA )KUTEIBCTBO, ACHCTBUTEIIBHO SBIACTCS 3aKOHHBIM
BIIaJEIIbIEM 3TOIO JOKYMEHTA.
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T. €. Kypca IpaykKJIaHCKOTO BOCIHTAHUSI, TO, COTJIACHO ()PaAHIly3CKOMY YTOJIOBHOMY IIpPaBy,
peub HIET O KIACCHYeCKOM HaKa3aHWH, KOTOPOE MPUMEHSETCS B Cliydae MHOIHUX
npaBoHapyuieHuit. OHa  CIIy)KHUT —TPABOHAPYIIMTEISIM  HAMOMHHAHMEM O  TaKHX
peciyOIMKaHCKUX [IEHHOCTSIX, KaK TEPIIUMOCTh U YBOKCHHE YEJIOBEYECKOr0 JOCTOMHCTRA,
a TaKOKe 3aCTaBJISET UX OCO3HATH CBOIO YTOJIOBHYO M MPaXKIAHCKYIO OTBETCTBEHHOCTh M CBOU
00s13aHHOCTH KaK YJIECHOB OOIIECTBA.

5.10 B agpecoBanHOM mpedekram mupKysipe oT 31 mapra 2011 roma mpeMbep-MUHHCTD
Pa3bACHUI IPOLEAYPY, KOTOPOH MpH OOIIEHUH ¢ MPaBOHAPYIIUTEIEM JOJDKHBI CIIEIOBATh
HOJMIMS W SKaHIapMepHs, W yKas3al, 4To 3aKOH HUKOMM O0pa3oM HE YIOJHOMOYHMBACT
COTPYAHHMKOB Ha TO, YTOOBI 3aCTaBJIATH JIIOJIEH OTKPBIBATH CBOE JIMLO. [103TOMY Hesb3s
TOBOPHUTH O HEMIPOIIOPLIHOHAIEHOM OIPaHHYEHHU CBOOOIBI PETUTHU IMYHOCTH.

5.11 Yo kacaetcs yTBep>KICHHUS aBTOpa O HapymeHnn crareid 12 u 26 IlakTa, TO aBTOpY
HE YyIaloch JOKa3aTh, YTO BBEJCHHBIII 3aKOHOM 3amlpeT pacHpoCTpaHseTcs TOJBKO Ha
KEHIIHMH, HOCSIIMX MOJHOJNHULIEBYIO Byalb, WIH 4YTO JIOJH, CKPBIBAIOLIME CBOC JIHLO
KaKUM-THOO IPYyrHM cHOcoOOM, He TOMIeKAaT 3ajJepkaHuio. HanpoTtws, 3akoH
npenycMaTpuBacT OOLIMH 3ampeT, He HallelieH MPOTHB KaKOro-IMOO OMNpelesIeHHOTo
npenMeTa ONeKAbl U He MPOBOIUT Pa3Inuvs MEXAy MYKYMHAMH U JKCHIIMHaMH. boiee
TOrO, MpPEAyCMOTPCHHBIH 3aKOHOM 3ampeT He MOXeT OBITh HCTOJKOBaH Kak
JMCKPUMHUHAIIMOHHBIA 10 CBOCH CyTH WIHM YIIEMJIAIOIIMA CBOOOIY IepeIBIKCHHUS,
MIOCKOJIBKY JUTSl HETO CYIIECTBYET OOBEKTHBHOE U pa3yMHOE 00OCHOBAHHE.

Bonpocs! 1 npoueaypa ux paccmorpenus B Komurere

PaCCMompeHue eonpoca o npuemiemocmu

6.1 Ilpexxme weM paccMaTpuBaTh JIFOOYIO KaimoOy, COIEpKamlyrocs B COOOIICHUM,
Komurer 1o npaBam 4esoBeKa JIOJDKEH B COOTBETCTBHHU C IPABUIIOM 93 MpaBuil poLEe Iy PhI
pEeLIUTh BONIPOC O TOM, SBJISETCA JHM OHa MpUeMieMoil coryiacHo (DakynbTaTHBHOMY
npoTokoiy K ITakty.

6.2 Komurer 3amedaer, 4TO aBTOp IOJaBaja 3asBJICHHUE, Kacaroleecs TeX K€ CaMbIX
coOwiTHii, B EBponeiickuii cya o mpaBam denoBeka. [IuceMom ot 11 centsiops 2014 roma
oHa ObuTa MporH(pOpMHpOBaHa 0 TOM, YTO Cysx B COCTaBe OAHOTO CyIbH OOBSBHII JJaHHOE
3asBJICHHE HENpPHEMJIEMbIM Ha TOM OCHOBAaHHM, YTO HE OBIIM COOJIIOAEHBI YCIIOBHS
MIPUEMJIEMOCTH, HU3JO0XKEHHbIE B cTaThsiX 34-35 EBpomneiickoil KOHBEHLMH MO MpaBam
yenoBeka. Komurer HamoMHWi, 4To Ipu partuduranuu DakyIbTaTHBHOTO MPOTOKOJNA
@paHys crenana OroBopKy, oTkaszaB KomHTeTy B KOMIIETEHIIMM pacCMaTpHBATh Jela,
KOTOpBIE SIBISIFOTCS WJIM SIBJSJIMCH TIPEJMETOM JpYrod MPOLERyphl MEXIyHapOIHOTO
pa3OupaTenbCTBa WK YPeryIHpOBaHHUS.

6.3 KomuTeT HamoMHHAaeT O CBOEil NPaBOBOH MNpaKTHKE MO MYHKTy 2 a) CTaThd 5
®akynbTaTUBHOTO MPOTOKOJA®, COriaacHo KOTOpOil B Ciiydasix, KOrJa B OCHOBE PEIICHHS
EBpomneiickoro cyna mno mpaBaM 4YelIOBeKa O HENPUEMIIEMOCTH JIeXKaT HE TOIbKO
npoueccyaibHble  COOOpaKeHHMs, HO W TPUYUHB, B  OIPENCICHHOW  CTEleHH
IpEeaIoaralolue pacCMOTpEHHE Jella MO CYIIECTBY, CIEAYeT CUMTaTh, YTO MO CMBICITY
COOTBETCTBYIOIUX OFOBOPOK K IMYHKTY 2 a) cTaThd 5 @DaKkylIbTaTUBHOIO MPOTOKONA 3TOT
BOIIPOC yxe Obl1 paccMoTpert’. CnenoBatenbHo, KOMUTETY Ha[UICIKHUT ONPEACIUTD, BBILIEI
JM B JaHHOM ciydae EBpormeiickuil cyn 3a paMKn paccCMOTPEHHSI YHCTO (OPMalIbHBIX
KpUTEpPHEB INPUEMIEMOCTH, KOIJa OH IpHU3Hal 3asiBICHHUE HENPUEMIIEMBIM Ha TOM
OCHOBAaHMU, YTO YCJIOBUS IPUEMIIEMOCTH, IPENyCMOTpEHHbIE cTaThsMU 34 u 35 KonBenuuuy,
He OBUTH BBINOJTHEHBI.

6.4 U3 nucema EBponeiickoro cyza 1o mpaBam 4ejioBeKa cO CChUIKaMK Ha craTtbi 34—35
Komurer 3akimroyaer, YTO 3asBICHHE aBTOpPA, II0-BUAUMOMY, OBIIO OOBSBICHO
HEeMpUEMJIEMBIM HE TOJIbKO MO IpOoLecCyalbHbIM OCHOBaHMAM. B To xe Bpems Kommurer
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Cwm., Hanpumep, Pusepa @epranoec npomue Henanuu (CCPR/C/85/D/1396/2005), . 6.2.

Cwm., B yacTHOCTH, Jena Maxabup npomue Ascmpuu (CCPR/C/82/D/944/2000), 1. 8.3; Jlundepxonsm
npomus Xopeamuu (CCPR/C/66/D/744/1997), n. 4.2; u A.M. npomue JJanuu,

coobrrenue Ne 121/1982, 1. 6.
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OTMEYaeT, 4TO, CyIs MO JIAKOHHYHOMY XapakTepy npuBeneHHbIX CymIoM pacCyKICHHH,
aBTOpY, I[O-BUOMMOMY, HE OBLIO MPEIOCTABICHO HHUKAKHX JOBOAOB MIH Pa3bSICHEHHUI
OTHOCHTEIBHO DEIICHHS O HEIPHEMIIEMOCTH C TeM, 4YTOOBI OGOCHOBAaTh OTKJIOHCHHE
3asiBiieHMsT 10 cymecTBy. B cBere atHX 0co0bix obcrostenscTB Kommrer cuen
HEBO3MOJKHBIM [I€1aTh OJHO3HAYHOE 3asBICHHE O TOM, YTO MOAAHHOE aBTOPOM JOCHE YIKE
OBLIO IPEIMETOM PACCMOTPEHUs II0 CYLIECTBY, IMyCTh Aaxe u orpanmiaeHHOro®. ITo stum
npranaam KomuteT cuuraet, 4to oropopka MpaHIMi B OTHOLICHWH MyHKTA 2 a) CTaThH 5
DakynbpTaTHBHOTO NPOTOKOJIA cama 1o cebGe He MPEeMsTCTBYeT paccMoTpeHnio Komurerom
BOMPOCOB cyIiiecTBa®.

6.5 Yro kacaetcsa TpeboBaHMA 00 MCUEPIIAHUH BHYTPEHHHUX CPEICTB IIPABOBOM 3aIUTEI,
HPEeIyCMOTPEHHOTO B IyHKTE 2 b) ctathu 5 PakyIpTaTHBHOIO IPOTOKOJIA, TO TOCYAAPCTBO-
YYaCTHUK OTMEYaeT, 4To ykajo0ba Ha HapyIlIeHHe IIpaB, HAXOAAIIAsCs B HACTOsIIEee BpeMs Ha
paccMorpennn Kommurera, Oblla BIEpBBIC 3asBICHAa aBTOPOM JIMIIb U LIENCH ee
paccMOTpeHHsl B yronoBHOW manate KaccamloHHOro cynma, KoTopas OObsBHIA ¢
apTyMEHTAIMIO HEPHEMIIEMOIT Ha TOM OCHOBaHHMH, YTO OHA JI0JDKHA ObLIA OBITH 3asBIICHA B
cyne Oojee HU3KOH MHCTAHIMH. YTOOBI MOKa3aTh, YTO BHYTPEHHHE CPEICTBA IPABOBOH
3aIIUTHl HCYEPIIAHBI He OBUTH, FOCYAAPCTBO-YYaCTHHK CChUIACTCA Ha AeNo buxpamoscuma
Cunexa®'. ABTOp OCIapuBaeT 3TO YTBEP)KACHUE, YKA3bIBas HA TO, YTO NeJ0 bukpamoscuma
CuHexa He COIIOCTABUMO C ee CUTYallHeH, IIOCKOJIBbKY 10 oOpamnieHus B KaccaloHHbIH cyx
OHa MOTIJIa BBICKa3aTh CBOM JKaJOOBI, TOJILKO OOPaTUBIIKMCH B MECTHBIN CyA. B 3T0il cBsA3M
aBTOp MOJYEPKHBACT, YTO MECTHBIA CyJ paccMaTpHBaeT Jena B KpailHe YCKOPESHHOM
MOPSAKE B COCTABE OHOTO CyIbH, KOTOPBIH, KaK MPABHJIO, HE SBIIIETCS NPO(ECCHOHAIBHBIM
CYZABCH, 4TO 3Ta MpoLeaypa He JOMyCcKaeT 00KalOBaHUS M YTO OHA He OblIa MpeCTaBlIcHA
aJBOKaToOM. ABTOp Jjajiee yTBEPIKAACT, UTO ee jKaslo0bl ObUTH oAaHbl B KaccaimoHHbIH cy
NPaBOMEPHO, MOCKOJIbKY, KaK M B CIy4ae aloCTEPUOPHON OLCHKH KOHCTUTYLHMOHHOCTH,
B HUX OBUIH BBEIIBHHYTHI apTYMEHTHI «CYTy0O0 IPaBOBOrO XapaKTepay Mo CMBICTY cTaTbi 619
I'paxkIaHCKOTO MPOLIECCYanbHOTO KOJEKea.

6.6 Komurer 3ameuaer, 4TO roCyapCcTBO-YYaCTHHK HE OCIIOPWIO 3TH YTBEP)KACHHUS,
B YAaCTHOCTH T€ U3 HUX, KOTOPbIE KaCaJICh POy Pl pACCMOTPEHHS €1a B MECTHOM CY/IE,
a TaKKe ee JOCTYITHOCTH M 3((EeKTUBHOCTH B cilydae aBTopa. Komurer nanee orMevaer, 4To
MECTHBIH CyJI SIBIISIETCS] OOIIECTBEHHBIM MECTOM, B KOTOPOM, COTJIACHO 3aKOHY, HOIIEHHE
HHUKaba MpeCTaBIsIo Ob COOO0H YroJOBHOE NPaBOHAPYIICHHUE, M YTO aBTOP HA CIyIIAHUH
He NpucyTcTBOBaia. KoMUTET Takke oTMedaet, uro neno buxpamorcuma Cunexa He ObUIO
CBSI3aHO C YTOJIOBHBIM IPOM3BOJICTBOM, IIPH KOTOPOM JIOJDKHO OBITH TApaHTUPOBAHO MPABO
Ha 00)KaJIOBaHHUE, M YTO JI0 TIOTBITKY I1T0JIaTh HOBBIE kajo0bl B KaccannoHHbIH Cyn aBTOp
nMesa BO3MOKHOCTB T10JIaTh JKaJIo0BbI B IBE HIKECTOsIIME cyaeOHbIe nHeTaHuu. C npyroi
CTOPOHBI, B ITAHHOM CJIydae aBTOp HE MOTJIa JOOUTHCS TOBTOPHOTO PACCMOTPEHUS €€ Kanoo
B aleULIIMOHHOM IOpsIKe B JpYyroi cyneOHOi mHcTaHumy, nmomMuMmo KaccanmoHHOTO
cyna??. B cBere Bcedl mpexacTaBieHHOW Kommurery HHGOpManmMu M B OTCYTCTBHE
JIOTIOJIHUTENBHBIX OOBSICHEHHH CO CTOPOHBI TOCY/IapCTBa-yyacTHUKAa KOMHTET MpUXOANT K
BBIBOJIy O TOM, YTO Pa3yMHO JOCTYIIHbIC BHYTPEHHHUE CpEICTBa IPAaBOBOM 3aIUTHl ObUIN
HCUYEpIaHBI.

6.7 Komuret CyuTacT, 4ro 4 meJen YCTAHOBJICHUSA HPUCMIIEMOCTH COO6HICHPI$I
MPETCH3UN aBTOpPA, KOTOPbIC KACAIOTCA BOIIPOCOB, OTHOCAIIUXCA K CTAThsIM 18 u 26 HaKTa,
SIBJISIOTCS B ,HOCTaTO‘IHOﬁ CTCIICHU 060CHOBaHHLIMI/I, 00BABISET UX MpUeMJIEMbIMU U
NEPEXOJUT K UX PACCMOTPEHUIO IO CYHICCTBY.

GE.22-28262

18
19
20
21
22

X npomue Hopseauu (CCPR/C/115/D/2474/2014), 1. 6.2.

Maxabup npomus Aecmpuu, 1. 8.3.

Cwm. taxke 4.G.S. npomug Henanuu (CCPR/C/115/D/2626/2015), 1. 4.2.

buxpamoocum Cunex npomus Opanyuu, 1. 7.4.

B cBoem 3ameuanun obmero nopsiaka Ne 32 (2007) Komuret 3asBui1, 4TO roCy1apCTBO-Y4aCTHUK
00513aHO EPECMOTPETh CYLIECTBEHHBIM 00Pa30M, OZIHOBPEMEHHO Ha OCHOBE KPUTEPUs
JIOCTaTOYHOCTH JI0Ka3aTeIbCTB U HOPM HpaBa, (akT OCYKIACHHUs U IIPUTOBOP TakK, 4TOOBI HpoLesypa
Jier1aia BO3MOXKHBIM JIOJDKHBIHN ydeT Xapakrepa jena (11. 48).
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Paccmompenue coobwenus no cyuwecmay

7.1  Komurer paccMOTpesn HacTosIIee COOOMCHNE C YIETOM BCeH MPEeACTaBICHHON eMy
CTOpOHaMHM HH(OPMALMd B COOTBETCTBHM C HyHKTOM | cratbu 5 ®akyIbTaTUBHOIO
MPOTOKOJIA.

7.2 Komurer nprHEMaeT kK CBEICHHUIO KaJO0BI aBTOpa HA TO, YTO BBEACHHBIA 3aKOHOM
YTOJIOBHBII 3aIIpeT Ha COKPHITHE JIMIIAa B OOIIECTBEHHBIX MECTaX U e¢ MPU3HAHNE BUHOBHOM
3a HOIICHHE TIOJHOJIMIICBON ByalW HapyIIAlOT €e IpaBa, NMPEeIyCMOTPEHHBIE CTaTheil 18
[Nakra. KomuTeT IprHIMAET K CBEACHUIO TOBOJA TOCYAAPCTBA-YYACTHHKA O TOM, YTO STUM
3aKOHOM BBOIUTCS OOIIMH 3ampeT Ha HOMIEHHE I000TO0 TpeaMeTa  OJeXbI,
TIpeJHA3HAYSHHOTO JUISI COKPBITHS JIUIA B OOIIECTBEHHBIX MECTaX, KaKOBHI ObI HU OBLITH €ro
(¢opMa M IPUIMHEI HOMICHHUS, W YTO 3aKOH HE IOCBSIIEH CHENHAIEHO HOMEHHUIO TOTO HIIH
WHOTO TIpeIMeTa OACKABI 0 PEIHTHO3HBIM cooOpaxeHmsM. Bmecte ¢ Ttem Kommrer
OTMEYAET, YTO B MYHKTE 2 CTaThU 2 3aKOHA NPUBEJECH LIMPOKUN EpEUeHb UCKITIOUEHUH ISt
OCXKIBI, HOIICHHE KOTOPOW HEOOXOOMMO B CHIy COCTOSHHS 3IOPOBBS WM
po(eCCHOHANBHBIX TPEOOBAHWH, NPH 3aHATHH CIOPTOM, YYaCTHH B TIPa3AHUAKAX WU
MEPOIPHUATHAX TBOPUYECKOTO WM TPAIWIIMOHHOTO XapakTepa, OO OJeXkIbl, HOIICHHE
KOTOPOH paspemaeTcs B MPaBOBOM Iopsaake. KoMuTeT manee mpuHUMAaeT K CBEACHUIO HE
OCIIOpEHHOE TOCYJapCTBOM-YYaCTHHKOM YTBEp)KIEHHE aBTOpa O TOM, 4To Bo Dpanimmn
HacuuThBaeTca MeHee 2000 )KeHINH, HOCAIIHX MOTHOIHUIEBYIO Byajb, H YTO ITOIABIIIONICE
OOJBIIIMHCTBO POBEPOK, OCYIIECTBICHHBIX HA OCHOBAaHMH 3aKOHA, KacaJlCh UMCHHO TaKHX
HOCSIIUX TOJHONHUIEBYIO Byaslb XKEHIIUH?S,

7.3  Kommurer HamoMHuHAET 0 CBOEM 3aMedanny obmiero mopsaaka Ne 22 (1993), B kotopom
OH 3asIBUJI, YTO CBOOO/Ia MPOSIBIISITH PEIUTHO3HOCT UM BEPY MOXKET OCYIIECTBISITHCS KaK
€IMHOJIUYHO, TaK U COO0IIa C IPYTUMH, ITyOIUIHBIM UIIN YaCTHBIM TopsiikoM. CobmroieHne
U WCIIOBEJOBAHHE PEIMTHH WM BEpPbl MOTYT 3aKJIHOUYATHCS HE TOJNBKO B OCYIECTBICHHU
LEPEMOHUANIBHBIX JEUCTBUHA, HO WM B CIIEJOBAHUU TAaKUM OObIYasM, KakK HOIICHHE
OTJIMYHUTEIILHOM O/ICXK/IbI HITH TOJOBHBIX yOopoB?. He ocnapuBaetcsi, 4T0, Kak yTBEPXKIaeT
aBTOp, HOUICHHE TMOJHOJMICBOW Byalld SBJISAETCS OOBIYHBIM JEJIOM JJsl YacTh
MPaKTUKYIOIUX BEPY MYCYJIbMaH U 4YTO OHO HEOTAEIUMO OT COOJIOJICHHS U MCIOBEIaHHS
penurun. He ocnapuBaetcs U TO, yTO 3aKOH NPUMEHMM K HUKaOy aBTOpa COOOIIEHHS,
KOTOpasi, TAKUM 00pa30M, BBIHYK/IEHA OTKA3aThCs OT HOLICHUSI OJICK/IbI, COOTBETCTBYOIICH
€€ pEJMTMO3HbIM YOEXKICHUSIM, WM IOJBEPrHYThCS HakazaHusM. COOTBETCTBEHHO,
Komurer cumraer, 4To BBEACHHbIH 3aKOHOM 3alpeT MPEICTABIIET COO0H OrpaHHYCHUE WITH
VIEMJICHHE [paBa aBTOpa Ha MPOSIBICHUE CBOECH PEIMIHO3HOCTH WM BEPbI MO CMBICITY
crareu 18 (1) [TakTa myTem HomIeHUs HUKa0a.

7.4 B cBa3u ¢ 3tiM KoMHUTET TOKEH ONPeNeNuTh, JOITyCTUMO JIM TAKOE OTpaHUYCHIE B
COOTBETCTBUH C yHKTOM 3 cTathu 18 [lakTa. KoMuTeT HamoMuHaeT, 4To COrJIaCHO MyHKTY 3
cratbu 18 cBOOOMA TMPOSBIATH PEIUTHO3HOCTh WM BEPY IMOUICKHUT JIUIIb TaKUM
OTPaHMYCHUSIM, KOTOPBIC YCTAHOBIICHBI 3aKOHOM H HEOOXOIWUMBI JJIS  OXpaHbI
00IIeCTBEHHO! 0€30MacHOCTH, MOPSAKA, 3A0POBBS I MOpPaIH JHUOO OCHOBHBIX IPaB U
cBo6ox apyrux nun®. Kpome toro, Komuter 3aMedaet, 4To MOJI0KEHHS MyHKTa 3 cTaThu 18
JIOJDKHBI TOJIKOBATBbCSl CTPOTO: HE JONYCKAIOTCS OTpaHUYEHUs] HU MO KaKUM JPYTUM
OCHOBaHHUSM, KPOME T€X, KOTOpble KOHKPETHO B HEM NPEIYCMOTPEHBI, JaK€ €CIU TaKHe
OrpaHUYEHUS pa3pelIaloTCsl Kak OrpaHUUYEHUs] B OTHOLIEHUU JIPYTUX OXpaHseMbIx [lakTom
[paB, HAPUMEP MO COOOpaKCHHSAM HAIMOHANBHON Oe3omacHOCTH. OrpaHUYEHUS MOTYT
MIPUMEHSATHCS JIAIIB IS T€X LeNeH, Ui KOTOPBIX OHH MPEIIHCHIBATICH, H JOJDKHBI OBITh
MPSIMO CBSI3aHBI C KOHKPETHOHN MOTPEOHOCTHIO, YIOBICTBOPEHHE KOTOPOW OHU MPU3BAHEI
obecrieuynTh, M OBITH €l copa3sMmepHbl. OrpaHHYCHHS HE MOTYT YCTaHABIMBATHCS B
JMCKPUMHUHAIIMOHHBIX [EJISX MM IPUMEHSITHCS TUCKPUMUHAIMOHHBIM 00pa3om?,

7.5 B JaHHOM CJly4dae, Kak OTMe4acT KOMI/ITCT, TOT (I)aKT, YTO 3allpeT HA HOLMICHHUC HHKa0a
SIBHO IToAmnagacT II0Q ,HeﬁCTBPIC 3aKOHa, cq)epa OXBaTa KOTOPOT'0 XapaKTEPU3YETCA B €ro
CTaThbeC l, HE OCIIapuBacTCA. COOTBGTCTBGHHO, KOMI/ITeTy HAJICKUT OIPCACIIUTD,

CwM. 1. 3.13 BbIIlIE U CHOCKY K HEMY.
3ameuanue obero mopsaka Ne 22 (1993), . 4.
Tam xe, 1. 8.

Tam xe.
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IIpeciIeayeT JIM 3TO YCTaHOBICHHOE 3aKOHOM OTpaHNYCHIE 3aKOHHYIO IIEJIh, SIBIISIETCS I OHO
HEOOXOJUMBIM YCIOBHEM ISl IOCTIDKCHHS STOW IETM W MPEACTaBIsIeT I OHO COOOH
copa3MepHOE 1 HeMCKPUMHIHAIIMOHHOE OTpaHIHYCHHE.

7.6 Komurer oTMedaeT, YTO TOCYIapCTBO-yYaCTHUK BBIABHHYJIO ABE LETH, KOTOPBIC
SKOOBI TpecienyeT 3akOH, a WMEHHO OXpaHy OOIIeCTBEHHON O0e30mMacHOCTH U
00IIECTBEHHOTO MOPSAAKA U 3aIUTY IIPaB M CBOOO APYTHX JIHIL.

7.7  Yto KacaeTcsl OXpaHBl 0OIIECTBEHHOH 0€30MIaCHOCTH M HOPSIIKa, TO TOCYAapCTBO-
YYacTHHUK 3afBISIET O HEOOXOOMMOCTH HaJW4YUs BO3MOXKHOCTH YyCTaHaBIMBaTh, KOTJa
HYXHO, JINYHOCTb JTI0OOOTO 4YeNOoBeKa Ul MPEJOTBPAICHHS YIpo3 0e30MacHOCTH JIfoAeH 1
HMYIIECTBa U A7l O0pHOBI ¢ MOIIEHHHMYECTBOM C JTMYHBIMU AaHHBIMH. KoMuTeT npusHaer,
YTO B HEKOTOPBIX OOCTOATENBCTBAX TOCYJApCTBY-yYacTHHKY HYXHO TpeOoBaTh OT
OTIpEJIETICHHBIX JTIOJCH MOKa3a UX JIMII, & 3TO B KAKUX-TO CIy4asX MOXET IOBJICYb 32 COOOH
HEOOXOAMMOCTh OTKPBITHS JIMIA B OCOOBIX YCIOBHSAX CYIIECTBOBAHHS YIPO3BI
o0IecTBeHHON 0€30IIaCHOCTH WM IOPSIKY MO0 Ui Leedl yIOCTOBEPEHUs IMYHOCTH .
Bwmecre ¢ tem Kommurer 3ameuaer, uto 3akOH pacmpoCTpaHAeTCS HE TOJBKO Ha TaKHe
00CTOSITENIBCTBA, @ B LIEJIOM 3alpeliaeT HOIICHWE HEKOTOPBIX CPEACTB COKPBITHS JIMLA B
OOIIECTBEHHBIX MecTax B JII0OOOM MOMEHT BPEMEHH M 4YTO TOCYJapCTBO-YYacTHHK He
MIPOJICMOHCTPUPOBAIO, KakuM 00pa3oM HOIICHHE MOJHOJHMIEBON Byald caMo 1o cebe
MOXET CO3/JaTh TaKyI0 yrpo3y 0OIIeCTBEHHOMY HOPSIKY WM OOIIEeCTBEHHOH 0€3011acHOCTH,
KOTOpPOH MOKHO OBLIO OBI ONpaBaaTh CTOIH aOCOMIOTHBIN 3amper. ['ocyaapcTBO-y4acTHHUK
TaKKe HE MPEJOCTABUIIO HUKAKMX KacaroLINXcs 00IIeCTBEHHO Oe30MmacHOCTH 000CHOBaHUH
WIN OOBSICHEHWH IO IOBOJXY TOTO, MOYEMY 3alpeIieHO COKPBITHE JIMIA B HEKOTOPBIX
PEIUTHO3HBIX LEJISX, a IMEHHO HOILIICHHUE ITOJTHONNIEBOM Byasld, B TO BPEMS KaK JUII MHOTHX
JpYTHX IIeJeH, B TOM YHCIIE CIIOPTUBHBIX, XyIOXKECTBEHHBIX M IPYTHX TPaJUINOHHBIX H
PENUTHO3HBIX IIeTeH, CKpBIBaTh JIMIO paspemaercs. Kpome toro, Komurer 3ameuaer, 4ro
TOCYAapCTBO-YYAaCTHUK HE IIPHUBENO ONHMCAaHHWS HUKAKOTO KOHKPETHOTO KOHTEKCTAa WIIH
Kakoro-Jimbo npuMmepa, KOTAa CyLIecTBOBaJla Obl peasbHas W 3HaYMTENbHas yrpos3a s
0O0IIIECTBEHHOTO MOPSIIKAa M OOIIECTBEHHOM 0e30MmacHOCTH, KOTopas Moryia Obl CITy>KHTh
OTIpaBIaHUEM /IS TOJHOTO 3ampera HuKaba. O CyIIECTBOBAaHMM TaKOil yrpo3bl, Kak
NIPEACTaBISIETCS, HE YIOMHHaeTcss HUM B mpeamOyie 3akoHa, HH B PE3OJIIOLHHA
HammonanmsHoro cobpanus ot 11 mas 2010 roma, mpuHATHE KOTOPOH MPEAIIECTBOBAIIO
TIPUHSTHIO YIIOMSHYTOTO 3aKOHA.

7.8 Jaxe ecnd TOCyAapCTBO-YYaCTHHK MOIJIO OBl TIPOAEMOHCTPHPOBaTh  (DakKT
CYLIECTBOBAHUS PEATbHOW M CYIIECTBEHHOW YIrpo3bl Il OOIIECTBEHHOTO MOpSIKa WU
o0ImmecTBeHHOW 0€3011acHOCTH B NMPWHIMWIIE, OHO HE JI0Ka3ajo, YTO IPEAyCMOTPEHHBIH B
3aKoHe 3arpeT copa3MepeH BhIIICYTTOMSHYTOH €T, B YaCTHOCTH YYHUTHIBas BKIIOUCHHBIC B
3aKOH MHOTOYMCIICHHBIE HCKIIOYEHHs M €ro 3HAauMTeIbHOE BO3IEHCTBHE HA aBTOpa
c0o00IIEeHNs KaK Ha HOCSIIIYIO ITOJTHOJIMIIEBYIO Byallb MyCy/IbMaHKy. OHO Tak)ke He ITbITaJIOCh
JI0Ka3aTh, YTO JAHHBIN 3alpeT SBIAETCS HAaMEHEe OrPAHUYUTENIEHON U3 BO3MOXKHBIX MeEp,
HEO00XOMMBIX [T 00eceYeH s 3alUThl CBOOOIbI PETUTHH W YOeK IeHUI?,

7.9 Yro kacaercs BTOpOﬁ ey, 3asBJICHHOI rocyiapCcrBOM-y4aCTHUKOM, a HUMCHHO
3alIATBI OCHOBHBIX MPpaB U CBO6OH APYTUX JUI B COOTBETCTBUHN C ITYHKTOM 3 cratbu 18, TO
Komurer MNPpUHUMACT K CBCACHHIO JOBOA rocyAapCTrBa-y4aCTHHUKA, OCHOBLIBaIOIIIPIfICSI Ha
KOHICIIINHU ((OGIIIG)KI/ITI/IH» nim CO6J'[IOL[€HI/II/I MHHUMAaJIbHBIX TpCGOBaHI/Iﬁ K JKU3HU B
OGIIIGCTBC. CornacHo rocyaapCTBy-y4aCcTHUKY, IIOKa3 CBOCTO JiMlla YCJIOBECKOM
CBUACTCIILCTBYET O HAJIMINUU COTJIaCHs HA TO, 4TOOBI €T0 CO6€CC,Z[HI/IK I/II[CHTI/I(i)I/IIII/IPOBaJ'I €ro
KaK JIMYHOCTB, a HC XXCJIaHUA HC,HO6pOCOBeCTHLIM o6pa30M CKPBITh CBOC COCTOSIHUEC yMa IIPpU
TOM, YTO 3TO SBJIACTCA «KMUHUMAJIbHBIM YPOBHEM JOBCPUA, HGO6XOHI/IMOI‘O JUIA COBMECTHOM
JKU3HU B OTKPBITOM H dTaJIMTApHOM 06IIICCTBC>>. Komurer MPUHUMACT K CBECACHHIO TAKIKC
YTBEPKIACHUC aBTOPA O TOM, YTO 3aKOHOHaT€JII;HLIﬁ OpraH HE OoNpEaACINII YETKO TaKYyIO LICJIb
HHU B CaMOM 3aKOHe, HHU B 3asBJICHUU O €0 LCJIH. Komurer OpU3HACT, YTO IroCyaapCTBO
MOXKET OBITh 3aUHTEPECOBAHO B NOOLIPEHUN I'OTOBHOCTU K B3aHMOH€ﬁCTBHIO B COIUYME U
B3aMMHOI'0 YBaXXCHUA MCXKIAY JIOJAbMU Ha cBoOCH TCPPUTOPUN U B ITOM KOHTCKCTC —
COIHMAJIbHOTI'O BSaHMOHGﬁCTBHH MCKAY JIOJAbMHU BO BCEM HUX MHOF006pa3HH, 1 IO2TOMY TaKO€

GE.22-28262

27 CM. COOTBETCTBYIOIIEE PelleHue 1o aeiy S.4.S. npomue Ppanyuu, n. 139.
28 E/CN.4/2006/5, . 58.
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COKpBITHE JIUIa MOYKET PAacCMaTPUBAThCA KaK IMOTEHIMAIBHOE IPETSTCTBHE U ATOTO
B3aMOICHCTBHS.

7.10 Opnako Komurer 3amedaer, 4TO 3amIuTa OCHOBHBIX IPaB M CBOOOI IOPYTHX JIHII
TpebyeT onpeaeneHus TOro, Kakue MIMEHHO KOHKPETHBIE OCHOBHBIC TIPaBa U KaKUe UMEHHO
JMIA TPH 3TOM 3aTparuBaroTcs. VckiroueHns, MpeayCMOTPEHHBIE B IMyHKTE 3 cTaThu 18§,
JOJDKHBI TOJIKOBAThCS CTPOTO, & He IIPUMEHSTHCS abcTpakTHO?. B nanHOM ciiydae Komurer
OTMEUAET, YTO MOHATHE «OOIIEKUTHE» SIBISIETCSI BECbMa PACIUIBIBYATBEIM U aOCTPaKTHBIM
TepMUHOM. ['OCy1apCTBO-y4aCTHUK HE ONPENENIIO HUKAKUX KOHKPETHBIX OCHOBHBIX ITPaB
WM cBOOO APYTHX JINII, HA KOTOPBIE BIUAET TOT (haKT, 4TO HEKOTOPHIE IPUCYTCTBYIOIINE B
OOIIECTBEHHOM MECTE JIFOAM, B TOM YHCJIC IOJHOCTHIO 3aBYaIMPOBAHHBIE >KCHIIHHBI,
HaXOJATCS TaM C 3aKPBITHIM JIMIOM. ['0Cy1apCTBO-y4aCTHHK TaKkXKe HE OOBSICHUIIO, IOUEMY
HOIIGHHE TIOJNHONMIEBON Byann OyOeT «HENpaBeAHBIM 00pa3oM» IPENsITCTBOBATH
OCYIIECTBICHUIO TaKUX IpaB, a 3aKPHITHE JMIA B OOIIECTBEHHBIX MECTax C MOMOIIBIO
JIPYTHX MHOTOYHCICHHBIX CPEICTB, KOTOpBIC HCKIIOYEHBI M3 cdepbl AeicTBus 3akoHa,
Memate eMy He OyamyTt. IlpaBo B3aMMOIEHCTBOBaThH C JIOOBIM JIMIIOM B OOIIECTBEHHBIX
MecTax M IpaBO JHIAa Ha TO, YTOOBI KTO-THOO APYrod HEe Memaa €My HOLICHHEM
MIOJTHOJIMIIEBON Byasn, [TakTOM He OXpaHSIOTCS |, CIIEI0BATENBLHO, HE MOTYT HMPEACTABIATH
c000if JOIyCTHMBIC OTPaHUICHUS 110 CMBICTTY ITyHKTa 3 ctathy 18 IlakTa.

7.11 I[a>1<e CCJIM INPCAIIOJIOKUTD, YTO B Ka4YCCTBC «3aKOHHOM OCjam» 1o CMBICITY ITYHKTa 3
CTaTbu 18 MoxHO paccMaTpuBaTh pCalrd3alMi0  KOHLCOIMHU  COCYIICCTBOBAHUAA,
rocy1apCTBO-y4aCTHHUK HEC 10KA3aJ10, YTO yFOJIOBHBIﬁ 3aIpCT HCKOTOPBIX CPEACTB COKPLITHUA
JIMIa B 06H.[eCTBeHHLIX MECTax, KOTOpBIﬁ MNpeACTaBIISACT coboit CYLIECTBCHHOC OIrpaHUYCHUC
npaB 1 CBO6OI[ aBTOpa Kak HOCHHIeﬁ MOJHOJIMIICBYIO ByaJlb Mych'IBMaHCKOﬁ JKCHIIWHBI,
COpasMEpCH 3TOH LS WA YTO OH SABJIACTCA HAMMCHCC OTPAHUYUTCIIBHBIM U3 BO3MOXKHBIX
CPCACTB 3allIMThI CBO6OI[LI peaurun uin y6€)KZ[CHI/I$[.

7.12 B cBere BBIMICH3IOXKCHHOTO KOMHTET cYHMTaeT, 4TO TOCYJapCTBO-YYAaCTHHUK HE
JI0Ka3aJio, 9YTO OTpaHHYCHHE CBOOOIBI aBTOPA MPOSBIATH CBOIO PEIMTHO3ZHOCTH W BEPY
MTOCPEICTBOM HOMICHHUs HIKa0a ObLT0 He0OXOAMMBIM U COPa3MEPHBIM TI0 CMBICITY ITyHKTa 3
cratbu 18 ITakra. CooTBeTCTBEHHO, KOMUTET IPUXOAUT K BHIBOALY, UTO BBEIEHHBIH 3aKOHOM
3alpeT W NpU3HAHWE aBTOpa BUHOBHOW 3a HOIICHHE HUKa0a Ha OCHOBaHUH STOr0 3aKOHA
MIPECTaBILIOT OO0 HapyIIeHHE ee MPaB, IPeAyCMOTPEHHBIX B cTaThe 18 [akTa.

7.13 UYrto kacaeTcs YTBepXACHUH aBTopa 1o cratke 26 [lakta o TOM, HTO
COOTBETCTBYIOIINH 3aKOH ITPEACTABISET COO00M KOCBEHHYIO TUCKPHUMHUHAIIUIO B OTHOIICHUN
MEHBIINHCTBA MYCYJIbMaHOK, HOCSIIIMX MOJHOJMIEBYIO Byanb, TO KoMHUTET mpuHUMaeT K
CBEJICHMIO JIOBOJI TOCYJapCTBa-y4acTHMKa O TOM, YTO BBEACHHBIH 3aKOHOM 3alper
OCHOBBIBAETCS HE Ha PEJIUTHMO3HBIX KOHHOTANMSX, BBI3BIBAEMBIX COOTBETCTBYIOLIMM
TIPEAMETOM OJIEX/IBI, @ HAa TOM (paKTe, YTO MMOJHOJIMIIEBAs Byallb CKpbIBaeT JInIo. I1o cioBam
rocyZapcTBa-y4acTHHKa, 3aTPOHYTOH MOKET OBITh TOJIBKO «Hauboiee pajnukaibHas Gopma
OJICK/IbI, KOTOpast JIeJIaeT YeJI0BeKa HEBUIMMBIM B OOIIIECTBEHHOM MECTE», 1, KaK CIIeJICTBHUE,
aBTOp MOXXET mHocemars OOIIECTBEHHBIE MECTa B T'OJIOBHOM IDIAaTKE, YTO MO3BOJISIET el
JIEMOHCTPHPOBATh €€ pPEeINIHO3HbIe yOexaeHusi 0e3 COKphITHS cBoero smna. Komwurer,
OJIHAKO, OTMEeYaeT, uTo HanmoHnansHoe coOpaHne B cBOEH PE30IIONHH O NPUBEPKEHHOCTH
pecItyOJIMKaHCKUM [IEHHOCTSIM B YCJIOBHSIX PaJMKAJIbHOW IPAKTUKH, MOAPHIBAIOLIEH TaKUe
LIEHHOCTH, BBICKa3bIBAE€T MHEHHE O TOM, YTO paAMKaIbHas IPaKTHKA, YIIEMJISIOIAs
YeJIOBEUECKOe JIOCTOMHCTBO M MOJPBIBAIOIIASsICS DPABEHCTBO MEXAy MYXYHHAMH U
KEHIIMHAMH, B YAaCTHOCTHM HOIIECHHWE IIOJIHOJNMIEBOM ByajH, NMPOTHBOPEUUT IEHHOCTAM
PecryOimmku m 4to OHO XOTeno Obl, 4TOOBI OOpHOa ¢ IUCKPUMUHALMEH W IOOIIpEHHE
pPaBeHCTBAa MEXJy MYXXYMHaAMHM M JKCHIIMHAMH OBUIM TPHOPUTETaMHU TOCYJapCTBEHHOM
noiutukd. Komurer oTmeuaer nanee, 4rto 3akoH, XOTS M CQOPMYJMpPOBaH B OOIIUX
BBIPaKEHUSIX, IPEyCMAaTPUBAET UCKITIOUEHHS JIsl OOJIBIIMHCTBA CITy4aeB ITOSIBICHNUS JTIOAEH
B OOIIECTBEHHBIX MECTax C 3aKPBITHIM JIMIIOM, B PE3YJIbTATE YEro 3ampeT OKas3bIBaeTcs
MaJIONIPUMEHUM K 4eMy-JIMOO0 WHOMY, TOMHUMO IIOJHOM HCIIaMCKOHW Byaid, M 4TO 3aKOH
NIPUMEHSETCS. B MEPBYIO OYEpeab K JKEHIMHAM, HOCSIINM HOJHOJIMLEBYIO Byaib. Takum
oOpazoM, ¢ yd4eroM Tekcra 3akoHa, Je0aTroB, NPEALIECTBOBABIIMX €ro IPHHATHIO,
U MPAKTUKY ero BHeApeHus: KomureT orMeyaeT, 4to 3aKOH MPUMEHSIETCS TIIaBHBIM 00pa3oM

29 3ameuanue obmmero nopsaka Ne 22 (1993), m. 8.
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K TIOJTHOW HWCIIAMCKOW Byall, HOIIEHHE KOTOPOH NpeAcTaBiIseT co00i omHy u3 (Gopm
COONIIONCHUA pENWTMH W SBISAETCS CPEICTBOM HACHTU(GHKALWK U1 MEHBIIMHCTBA
MYCYJIbMaHCKHX KEHIIUH.

7.14 KowmmureT ccputaeTcs Ha CBOE 3aMmedanne obmiero mopsaka Ne 22 (1993), B koTropom
OH ¢ OECIOKOHCTBOM BOCHpPHHUMAET JIOOYI0 TEHACHIMIO K IUCKPUMUHAIAN JFOOBIX
PENUruid WM BEPOMCIIOBEAHUHM Ha JIFOOBIX OCHOBAHUSX, B TOM HYHCJIE ITOTOMY, YTO HX
UCTIOBEYIOT PEJINTHO3HBIE MEHBIINHCTBA, K KOTOPBIM MOXKET BPaKAEOHO OTHOCUTHCS
npeobnanatomas penuruo3nas odumHa*'. PesynbraToM IuCKpUMHHAIMOHHOTO 3(dexTta
KaKoro-JIn00 MOCTaHOBJICHHS MM MEPHI, KOTOPBIE HA MEPBBIH B3I HOCSIT HEHTpaIbHBINA
XapakTep ¥ HE MPOJUKTOBAHBl HUKAKUMH JUCKPUMHWHALMOHHBIMA HAMEPCHUSIMH, MOXKET
ObITh HapymieHue craTbu 26°. KOMHUTET HAamOMHHAET, YTO HOPMATHBHBIC aKTHI,
PETYIMPYIONINE HOUIEHHE OAEXKIbl JKCHIIMHAMH B OOIIECTBEHHBIX MECTaX, MOTYT OBITH
COIPSHKEHBI C HApyIICHWEM psfa Mpas, TapaHTHPyeMbIX [lakTom, Hampumep HMEHHO
cTatheil 26, Kacaroleicss HeIomylieHHs MUCKpuUMUHAImKUS?, OHAKO TUCKPHUMUHALIUCH
sBIsieTCsl He modas nuddepeHnuanys mo mpu3HaKaM, NEpeYrcIeHHBIM B cTaTbe 26: OHa
TaKoBOIl He OyZIeT, eclii OCHOBBIBACTCS Ha Pa3syMHBIX M OOBEKTUBHBIX KpUTEpUAX® u
npecieayeT 3aKOHHYH Hesib 1o cMblcny Ilakta®. Takum oOpazoM, Komurery Hamiexur
pELINTh, COOTBETCTBYET M KPHUTEPUSIM pPa3yMHOCTH, OOBEKTHBHOCTH M 3aKOHHOCTH
IIpeciielyeMOi LeNH OTHOIIEHWE, NMPOSBICHHOE K aBTOPY COOOLICHHS, KOTOpas HOCHUT
MIOJHYIO MCIAMCKYIO Byallb, OTIMYHOE OT OTHOLICHUs, KOTOpPOE HAOIIONAECTCS B CIydasx
COKPBITHS JIHIA B MHBIX ()OpMax, pa3pelraeMbIX YCTAHOBJICHHBIMH B CTaTbe 2 3aKoHa
UCKJIFOYEHHSMU.

7.15 Komuter oTMEYaET, YTO TOCYAAPCTBO-YIACTHUK HE IPUBEIO HUKAKUX OOBSICHEHHH
TOTO, TOYEMY MMEHHO TIOJHBIA 3alpeT HOCHMOW aBTOPOM ITOJTHOJHMIEBOH Byalldl SBISIETCS
pasyMHO#M WM ONpaBJaHHOW Mepoi Ha (OHE MOMyCKAEMbIX 3aKOHOM HCKIIOUYCHUIT®.
Komurer nanmee ormedaer, 4TO BBEACHHBIH 3aKOHOM MOJHBIH 3alpeT Ha HOIICHWE
TIOJTHOJIMIIEBON Byaid, TO-BHAMMOMY, OCHOBBIBACTCSl HA TOM IIPEAIION0KEHHUH, YTO TaKas
ByaJb JUCKPUMHHALMOHHA 110 CBOEH CYTH M YTO HOCSIIHUE €€ XCHIIMHBI JeNAI0T 3TO II0
npuHyxaenuto. [Ipu3HaBas, 4T0 HEKOTOPHIE KCHIIMHBI MOTYT OBITH BBIHYXKJICHBI CKPHIBAThH
CBOE JIMIIO B pe3yJIbTaTe AaBJICHHsI CO CTOPOHBI CEMBH MM collnyMa, KoMHTET B TO e BpeMs
OTMEUAeT, YTO OHW MOTYT HOCHUTH ITOJHOJUIIEBYIO Byalb W 110 COOCTBEHHOMY BBIOOPY MM
JlaXke KaKk CHMBOJI CBOCH aKTHMBHOW MO3UIIMU MCXO/Sl U3 PEIUTHO3HBIX YOCXKICHUH, KaK, 3TO
Jieaet, HarpuMep, aBTop cooduieHusn®s. Komurer nanee cuuraer, 4TO MOJAOOHBIA 3amper
BOBCE HE 3allMIIaeT HOCAIINX TaKylO Byalb )KEHIIMH, a HA000pPOT, MOXKET NMETh 00paTHBIN
3GQPeKT ¥ BBIHYXZaTb WX OCTaBaTbCsA JIOMA, MPEMSATCTBOBaTh MX JIOCTYNy K
TOCYAapCTBEHHBIM YCIIyraM HW CO3[aBaTh IS HUX Yyrpo3y 3J0YyNOTpeOJIeHUuH u
MapruHaimmzanuu. bomee Toro, Komurer yke paHee BbIpaxkad CBOIO OOECIIOKOCHHOCTH B
CBSI3U C TEM, YTO BBEACHHBIH 3aKOHOM 3aIlpeT Ha MOSBIECHHE B OOIIECTBEHHBIX MECTaX C
3aKpBITBIM JIMIIOM HapyllaeT cBOOOMY BBIP@XEHHUs CBOEH pENIWIMM WM BEpHI,
HEMNPONOPLUUOHAIBHO 3aTParuBaeT MpeCTaBUTENICH KOHKPETHBIX PEIUTUil U J€BOYEK U UTO
JelicTBue 3aKOHA B BUJE BO3ZHHUKAIONIETO Y HEKOTOPBIX IPYMI 4yBCTBA OTUYXKACHHOCTU U
MapruHaaM3alid MOXKET MATH Bpaspe3 ¢ npecieayeMbiMu neismu’’. Komurer orMedaer
Jajgee, 4TO OTAENBHBIM IIOJIOKEHHEM 3aKOHa B COOTBETCTBHHM CO crathed 225-4-10
VYronoBHOro Kojaekca BBEJEHA YIOJIOBHAas OTBETCTBEHHOCTb 32 TAaKOE CEPbE3HOE

30 Tam xe, 1. 2.

3L Anomxammep u Op. npomué Aecmpuu (CCPR/C/78/D/998/2001), n. 10.2.

32 3ameuanme obmero nopsiaka Ne 28 (2000), m. 13.

3 Cwm., nanipumep, Bpyxe npomue Hudepnarnoos, coodmenne Ne 172/1984, w. 13; u I{eaarn de Bpuc

npomue Huoepnanoos, coobmenne Ne 182/1984, m. 13.

34 Cwm., manpumep, O'Hun u Kyunn npomus Upnanouu (CCPR/C/87/D/1314/2004), . 8.3.

35 Cwm. B aTo0i cBaisu jeno C u P npomus Ascmpanuu (CCPR/C/119/D/2216/2012), m. 8.6.

36 JleiicTBys B 3TOM 3Ke pycie, EBporeiicknii cy1 1o paBaM 4eIoBeKa IPHIIENT K BEIBOJLY, 9TO
«rocyIapcTBO-YUaCTHHK HE MOXKET CChUIATHCS Ha TEH/ICPHOE PABEHCTBO UL 3alPEIICHHS IPAKTUKH,
KOTOPYIO OTCTaMBAIOT HOIOOHBIC 3asBUTEIIO KEHIINWHBI, PCAIN3ysl 3aKPEIUICHHbIC B
COOTBETCTBYIOIIHMX MOJIOKEHUAX MIPaBa, TOJILKO €CJIN HE IPU3HATh BO3MOXKHOCTD 3aIUILATD JIFOEH
Ha TaKOil OCHOBE, JIMIIUB HX JAOCTYIA K OCYIIECTBICHUIO NX COOCTBEHHBIX OCHOBHBIX IIPaB M CBOOOI»
(S.4.S. npomus @panyuu, n. 139).

7 CCPR/C/FRAICO/5, n. 22.

w
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IIpaBOHApYILIEHHUE, KaK MPUHYXICHNE JINIA K COKPBITHIO CBOETO JIMIA, U B HEM KOHKPETHO
y4YTEHA 3asBICHHAst 00ECIIOKOCHHOCTD M0 3TOMY MOBOY.

7.16 HaxoHer, XOTS TOCYZAapCTBO-YYAaCTHHK YTBEPXKJaeT, YTO Mephl HaKa3zaHU,
Ha3HayaeMble KEeHIIMHAM, KOTOPbIC IPHHUMAIOT PeIICHHE HOCHTD ITOJHOJHLEBYIO Byajb B
00IIECTBEHHBIX MECTaX, SBIISIOTCS «B3BEIICHHBIMI», KOMHUTET OTMeUaeT, 4To Ha3HaYaeMble
HaKa3aHHS UMEIOT YTOJOBHBIN XapakTep W MPUMEHSINCh K HEKOTOPHIM JKEHIMHAM, B TOM
YHCIie K aBTOPY, HEOAHOKpaTHO. [lomoOHbIe Mephl HakazaHMs, OS3yCIOBHO, HETaTUBHO
OTPaXarOTCS Ha IpaBe aBTOPa HPOSBIATH CBOIO PEIUTHO3HOCTH MOCPEICTBOM HOLICHHS
ByaJld, a BOSMOXKHO, U Ha JIPYTUX MpaBax.

7.17 B cBeTe BBIIICH3NOXKEHHOTO KOMHTET NPUXOIUT K MHEHHIO, YTO BBEICHHBIN
cratbeii | 3akoHa YTONOBHBIA 3ampeT HENPOIOPIIOHANBFHO 3aTparuBaeT aBTopa Kak
MYCYJIbMaHKY, TpPEANOYHTAIOIIYI0 HOCHTh IIOJHOJNMIEBYIO Byaldb, M 4YTO UM
YCTaHaBIMBACTCS PA3IHINE MEXKAY HEH U IPYTHMU JIFOJbMHU, MOTYIIIMH 3aKOHHBIM 00pa3oM
CKpPBIBATh CBOE JIMIO B OOIIECTBEHHBIX MECTAX, — Pa3IN4Ne, KOTOPOE HE MPEICTABISCTCS
HEOOXOANMBIM U COpa3MEpPHBIM 3aKOHHOMY MHTEpECY, a CIIeI0BATEIbHO, 1 0OOCHOBAHHBIM.
N3 sroro Komurer 3akimodaeT, 4To YIOMSHYTOE IOJIOXKEHHE U €T0 MPHUMEHEHHE K aBTOPY
MIPEACTABILIIOT CO00H 0HY U3 (hOPM MEPEKPECTHON TUCKPUMHUHALIUH 10 TIPU3HAKAM I10J1a U
penuruy B HapyueHue cratbu 26 INakra.

8. Komurer, neiicTByss B COOTBETCTBUU € IMYyHKTOM 4 cTaThbul 5 DakynbTaTUBHOIO
IIPOTOKOJIA, BBICKA3bIBAET MHEHHE, YTO NPEACTaBICHHBIE €My (DaKThl CBUAETEIHCTBYIOT O
HapyLIEHUH [IpaB aBTOpa, IPEAYCMOTPEHHBbIX cTaThsiMu 18 u 26 IlakTa.

9. B cootBerctBum ¢ myHkToM 3 a) crathu 2 [lakTa rocynapcTBo-ydacTHHK 00s3aHO
obecrieunTh aBTOPY O(QEKTUBHBIE CPEACTBA MPAaBOBOM 3amIUTB. IJTO Tpedyer
MIPEAOCTaBIICHNS JHIaM, 9K IpaBa 1o I[lakty ObUIM HapyIICHBI, BO3MELICHUS B MOJIHOM
o0beme. COOTBETCTBEHHO, TOCYJapCTBO-yYacCTHHK OO53aHO, B YacTHOCTH, OOECICUUTh
NIPUHSTHE B MHTEpPECaxX aBTOpa HAJIEKaIMX Mep caTHc(haKIUy, BKJIIOYAs TIPEJOCTaBICHHE
(MHAHCOBOI KOMIIEHCAIMM, 3a NMPUYMHEHHBIH Bpea. Ha rocymapcTBe-yuacTHHKE Takxke
JISKUT OO0SI3aHHOCTH NPEANPUHATH BCE HEOOXOMWMBIE INArd JUIsl IPeNOTBPAIICHHS
oTOOHBIX HAPYIICHUH B OyIyIIeM, B 9aCTHOCTH 3a cUeT repecMotpa 3akoHa Ne 2010-1192
B CBETE CBOMX 00s13aTeNbCTB M0 [1akTy, B TOM YKCie Mo ero craTbsam 18 u 26%,

10.  C yuerom ToOro, 4TO, CTaB Y4aCTHUKOM (DaKyIpTaTHBHOIO IPOTOKOJIA, TOCYAAPCTBO-
YYacTHHK HPHU3HAJIO KomreTeHuio Komurera ompenensiTs, UMeNO JM MECTO HapyllIeHHe
IMakta, m 4ro BO wucronHeHWe crath 2 IlakTa TOCYIapcCTBO-y4acTHHK 0053aJ10Ch
rapaHTHPOBaTh BCEM JIMIAM, HaXOJSIIMMCS B IPEAeNax ero TEPPUTOPHM WM TOJ €ro
IOPUCAMKINEH, TpaBa, npu3HaBaemble B Ilakre, m obecneunBath UM 3((deKTHBHOE WU
oOmamaromee MCKOBOH CHJIOW CpPEACTBO IPAaBOBOM 3allUThl B CIy4ae yCTaHOBIICHMS
HapyureHust, KomuteT xoTen Obl HOMYyYUTh OT TOCyIapcTBa-y4acTHUKA B TeueHue 180 nHei
nH}opMmanuio o Mepax, NPUHATHIX BO UcnoiHeHue Hactosamux CooOpakenuit Komurera.
l'ocynapcTBy-y4acTHHKY Takke INpejyiaraetcsi ormyOonmkoBath Hactosmue CoobpaxkeHus n
LIMPOKO PacIPOCTPAHUTh X Ha O(UIHNAIBLHOM SI3bIKE.

38 Tam xe.
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Joint opinion of Committee members llze Brands Kehris, Sarah
Cleveland, Christof Heyns, Marcia V.J. Kran and Yuval Shany
(concurring)

1. We agree with the majority of the Committee that France, the respondent State, did
not adequately explain a security rationale that could justify the blanket ban on Muslim
religious full-face coverage, especially in the light of the exceptions for other forms of full-
face coverage made under Act No. 2010-1192. We also agree with the majority that the State
party has not persuasively explained how the interest of “living together” could justify
compelling, under threat of criminal sanction, individuals belonging to a religious minority
to dress in a manner conducive to “normal” social interaction.

2. We are more receptive, however, to the implicit claim that the full veil is
discriminatory (para. 7.15), as we consider the wearing of the full veil to be a traditional
practice that has allowed men to subjugate women in the name of preserving their
“modesty”,! which results in women not being entitled to occupy public space on the same
terms as men. We would therefore have no difficulty in regarding France as entitled — and,
in fact, under an obligation, pursuant to articles 2 (1), 3 and 26 of the Covenant, as well as
article 5 (a) of the Convention on the Elimination of All Forms of Discrimination against
Women — to take all appropriate measures to address this pattern of conduct so as to ensure
that it does not result in discrimination against women.

3. The question remains, however, whether the introduction of a blanket ban on the full-
face veil in public, enforced through a criminal sanction imposed on the very women such a
ban would purport to protect, is an appropriate measure in the circumstances of the present
case — that is, whether it was a reasonable and proportional measure directed against the
author and other Muslim women. On this matter, we are of the view that the State party has
not demonstrated to the Committee that less intrusive measures than the blanket ban, such as
education and awareness-raising against the negative implications of wearing the full-face
veil, criminalizing all forms of pressure on women to wear such a veil and a limited ban
enforced through appropriate non-criminal sanctions on wearing the full veil in specific social
contexts, underscoring the State’s opposition to the practice (such as prohibiting the full-face
veil for teachers in public schools or government employees addressing the public), would
not have resulted in sufficient modification of the practice of wearing the full veil, while
respecting the rights to privacy, autonomy and religious freedom of the women themselves,
including those who choose to wear the veil.

4. Given the harsh consequences of the full ban on the ability of women who choose to
wear the veil to move freely in public, we are not in a position to accept the Act as a
reasonable and proportionate measure compatible with the Covenant. We believe that our
position on the high threshold for justifying a ban on clothing chosen by women is generally
consistent with the relevant parts of the judgment of the European Court of Human Rights in
S.A.S. v France, in which the Court rejected a justification of the ban on the grounds of,
among others, anti-discrimination.?

GE.22-28262

-

A/HRC/29/40, para. 19, in which the Working Group on the issue of discrimination against women in
law and in practice stated that conservative religious extremist movements imposed strict modesty
codes in order to subjugate women and girls in the name of religion.

European Court of Human Rights, S.A.S. v. France, application No. 43835/11, Judgment, 1 July 2014,
paras. 118-120.
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Joint opinion of Committee members llze Brands Kehris and Sarah
Cleveland (concurring)

1. We concur with the majority opinion. Regarding the stated aim of promoting public
safety and order, we consider that the State party has not only failed to establish a
comprehensive, significant and specific threat that would justify a blanket ban on wearing
the full-face veil in public, but has also not explained in which ways the State party’s
previously existing legislation providing for uncovering one’s face in public space for
specific purposes or at specific times, such as security checks and identity checks, or in
specific locations, such as schools and hospitals — which are not contested here — is not
adequate to ensure public safety and order. Thus, in addition to the criminal nature of the
sanction and its effect on the author and those Muslim women who, like her, choose to wear
the full-face veil, which is not proportionate to the stated aim (para. 7.11), this blanket ban
has not been shown to be either necessary or proportionate to its stated legitimate aim of
promoting public safety.

2. With respect to protecting the fundamental rights and freedoms of others and the
concept of “living together” that the State party relates to this aim, there is a lack of clarity
regarding which fundamental rights are specifically intended to be protected (para. 7.10). The
State party’s position is also unclear on how respect for the rights of persons belonging to
minorities, including religious minorities, are taken into account in this concept in order to
safeguard the value of pluralism and avoid the abuse of a dominant position by the majority.*
This reinforces the doubts about the claim that the concept of “living together” constitutes a
legitimate aim under the fundamental rights and freedom of others in article 18 (3) of the
Covenant.

3. Although the State party does not explicitly refer to equality between men and women
in its arguments, in the background documents from the national debates and the preparatory
work in the National Assembly, equality figured as a significant factor in the adoption of this
legislation. In this regard, the argument that the full-face veil is inherently oppressive and
stems from the patriarchal subjugation of women, which intends to prevent them from
participating as equals in society, is relevant. However, in view of the fact that another
criminal provision in article 4 of the same Act, which is not contested, penalizes the serious
offence of compelling a person to wear such a veil, the argument as applied to the
comprehensive ban on wearing the veil seems to imply that whenever a woman dons a full-
face veil it cannot be her own informed and autonomous decision, which may reinforce a
stereotype that Muslim women are oppressed. Penalizing wearing the full-face veil in order
to protect women could thus, instead of promoting gender equality, potentially contribute to
the further stigmatization of Muslim women who choose to wear the full-face veil, as well as
more broadly of Muslims, based on a stereotypical perception of the role of women among
Muslims. In any case, the State or the majority’s view that the practice is oppressive must
accommodate the author’s own explicit choice to wear certain clothing in public to manifest
her religious belief.2 The equality argument is thus not convincing as a legitimate aim for a
blanket prohibition of full-face veils in all public spaces in France.

4. Finally, the present Views take into account the specific context of the case in France,
including the fact that a very small number of women have chosen to wear the full veil. Apart
from the inherent vulnerability to negative stereotyping of members of a minority — indeed,

! European Court of Human Rights, S.A.S. v France, application No. 43835/11, Judgment, 1 July 2014,
para. 127.

2 A/68/290, para. 74 (d), in which the Special Rapporteur on freedom of religion or belief stated that
policies designed to empower individuals exposed to gender-related discrimination could not claim
credibility unless they paid careful attention to the self-understandings, interests and assessments
voiced by the concerned persons themselves, including women from religious minorities. That
principle should always be observed, in particular before setting legislative or jurisdictional limits to a
right to freedom, for example the right to wear religious garments.

18 GE.22-28262
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a minority within a minority — the disproportionality of the legislative measures that were
adopted and implemented purportedly to promote respect for the rights of others is thus
particularly acute in a context in which there is a very low likelihood that any person would
encounter a fully veiled woman in a public space. For the same reason, disseminating
awareness-raising leaflets to the general public regarding the law and criminalizing the
wearing of the nigab and burka may have the unintended effect of increasing prejudice and
intolerance towards this minority group.
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Individual opinion of Committee member Yadh Ben Achour
(dissenting)

1. In both cases set out in communications Nos. 2747/2016 and 2807/2016, the
Committee notes that the State party, by adopting Act No. 2010-1192 of 11 October 2010,
prohibiting the concealment of the face in public, has violated the rights of the authors under
articles 18 and 26 of the Covenant. | regret that | am unable to share this opinion for the
following reasons.

2. First, I am surprised at the Committee’s statement that “the State party has not
demonstrated how wearing the full-face veil in itself poses a threat to public safety or public
order that would justify such an absolute ban”. I shall not dwell on the threat to public safety,
which appears self-evident given the ongoing battle against terrorists, some of whom have
carried out attacks and assassinations in France and elsewhere disguised with nigabs. Security
considerations alone justify both prohibition and criminalization. I shall, however, spend
more time on the meaning of the phrase “protect order” read conjointly with “protect the
morals or the fundamental rights and freedoms of others” in article 18 (3) of the Covenant.

3. In that article, the term “order” clearly refers to that of the State at the origin of the
restriction. In France, under its Constitution, the order is republican, secular and democratic.
Equality between men and women is among the most fundamental principles of that order,
just as it is among the most fundamental principles of the Covenant. The nigab in itself is a
symbol of the stigmatization and degrading of women and as such contrary to the republican
order and gender equality in the State party, but also to articles 3 and 26 of the Covenant.
Defenders of the nigab reduce women to their primary biological status as females, as sexual
objects, flesh without mind or reason, potentially to blame for cosmic and moral disorder,
and in consequence obliged to remove themselves from the male gaze and thus be virtually
banished from the public space. A democratic State cannot allow such stigmatization, which
sets them apart from all other women. Wearing the nigab violates the “fundamental rights
and freedoms of others” or, more precisely, the rights of other women and of women as such.
Its prohibition is therefore not contrary to the Covenant.

4, | agree with the Committee that the restrictions provided for under article 18 (3) must
be interpreted strictly. However, “strictly” does not mean that the restrictions need not respect
the other provisions of the Covenant, or the spirit of article 18 itself, as | have explained in
the preceding paragraph.

5. The Committee admits in both cases that “wearing the nigab or the burka amounts to
wearing a garment that is customary for a segment of the Muslim faithful and that it is the
performance of a rite or practice of a religion”. However, the Committee does not explain the
mysterious transformation of a custom into a religious obligation as part of worship, within
the meaning of article 18 of the Covenant. The truth is that the wearing of the nigab or the
burka is a custom followed in certain countries called “Muslim countries” that, under the
influence of political Islamism and a growing puritanism, has been artificially linked to
certain verses from the Qur’an, in particular to verse 31 of the Surah of Light and verse 59
of the Surah of the Confederates. However, the most knowledgeable authorities on Islam do
not recognize concealing the face as a religious obligation. Even allowing, as the Committee
wishes to do, that the wearing of the nigab may be interpreted as an expression of freedom
of religion, it must not be forgotten that not all interpretations are equal in the eyes of a
democratic society that has founded its legal system on human rights and the principles of
the Universal Declaration of Human Rights and of the Covenant, and that has enshrined the
principle of secularism within its Constitution — all the more so given the particular historical
and legal context of France. Certain interpretations simply cannot be tolerated.

6. The same holds true for polygamy, excision, inequality in inheritance, repudiation of
a wife, a husband’s right to discipline his wife and levirate and sororate practices. All those
constitute, for their practitioners, religious obligations or rites, just as wearing the full-face
veil does for followers of that custom. But the Committee has always considered the former
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practices to be contrary to the provisions of the Covenant and has consistently called on States
to abolish them. Surely then, it is contradictory to decide in one case that it is the prohibition
of one such practice, which undermines equality between citizens and the dignity of women,
that contravenes the Covenant, while deciding in another case that it is the practices that
contravene article 18?

7. A more serious problem must be raised. It concerns the concept of “living together”
championed by France, which led to the adoption of the Act. | entirely disagree with the
Committee that “the concept of ‘living together’ is presented by the State party in very vague
and abstract terms” and that “the State party has not identified any specific fundamental rights
or freedoms of others that are affected”. On the contrary, the preamble to the Act deals fully
with this issue and clearly states that concealment of the face goes against the social contract,
basic good manners and the notions of fraternity and living together. Unfortunately, the
Committee fails to note that the fundamental right that is violated in this instance is not that
of a few individuals, nor of any particular group, but the right of society as a whole to
recognize its members by their faces, which are also a token of our social and, indeed, our
human nature. Contrary to the Committee’s assertions, the concept of living together is
neither vague nor abstract, but rather, precise and specific. It is founded on the very simple
idea that a democratic society can only function in full view of all. More generally, as | have
already suggested, the most basic human communication, preceding language of any other
kind, is conveyed by the face. By totally and permanently concealing our faces in public,
especially in a democratic context, we renounce our own social nature and sever our links
with our peers. To prohibit the wearing of the full-face veil and penalize it with a small fine
is therefore neither excessive nor disproportionate. In this connection, there can be no
comparison between the hijab and the nigab. The two are essentially different.

8. By considering that “the criminal ban introduced by article 1 of the Act
disproportionately affects the author as a Muslim woman who chooses to wear the full-face
veil and introduces a distinction between her and other persons who may legally cover their
face in public that is not necessary and proportionate to a legitimate interest and is therefore
unreasonable”, the Committee is simply turning rights upside down. It concludes from this
reasoning that article 1 of the Act constitutes a kind of intersectional discrimination based on
sex and religion that violates article 26 of the Covenant. Yet there is no doubt that prohibition
is necessary, if only because of the threat to security (para. 2 above); it is also proportionate,
as shown by the light penalty: a fine of €150 and a course in citizenship, richly deserved
given the seriousness of the infringement of equality between citizens and of the dignity of
women.

9. Let us now turn to the question of those persons who, unlike women who wear the
full-face veil, are authorized by the Act to cover their faces. This, according to the
Committee’s Views, constitutes discrimination under article 26 of the Covenant. These are
the persons referred to in article 2 (2) of the Act, which establishes exceptions to the
prohibition. Can these exceptions be placed on an equal footing and compared with the
practice of wearing the full-face veil? Is article 2 of the Act discriminatory within the
meaning of article 26? | do not think so. These exceptions, generally speaking circumstantial
and temporary, are for the most part made for recreational, festive, carnival or sporting
purposes, or are required for service or security purposes, in particular road safety. They exist
in all countries and in no way constitute discriminatory symbols or messages likely to trigger
implementation of article 26 of the Covenant, as the full-face veil would.

10. I conclude that the prohibition of the wearing of the full-face veil and its penalization
by fine, especially in the French context, is neither contrary to article 18 nor to article 26 of
the Covenant.
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Individual opinion of Committee member José Manuel Santos Pais
(dissenting)

1. I regret not being able to share the conclusion, reached by the majority of the
Committee, that the State party violated the author’s rights under articles 18 and 26 of the
Covenant.

2. Communications Nos. 2747/2016 and 2807/2016 concern the use of the nigab and are
the first of their kind to be considered by the Committee. The issue is a very sensitive one
and a solution should therefore be reached thoughtfully, due to its far-reaching implications.

3. Significantly enough, the two complaints do not concern an Islamic State, but a
European one with a strong democratic tradition and an impressive human rights record.
Possible solutions are dilemmatic, since persuasive arguments can be invoked both for and
against finding a violation of certain rights. Decisions in both cases will have, apart from the
underlying legal issues, a significant political impact, not only for France, but for many other
countries in Europe, Africa and Asia, where the problem of the use of the nigab may also
arise. The question was thus to find a solution that minimized the harm, while taking into
account all the relevant factors and preventing the risk of any unwarranted and abusive
interpretation of the Committee’s decision.

4. I tend to consider the complaints in both cases as mostly artificial, using the argument
of a restriction of freedom of thought, conscience and religion as a means to address what is
foremost a political problem. The authors never explain which religious prescriptions impose
the use of the nigab on them or which part of the Qur’an they base their conclusions on. Yet
they acknowledge that wearing the nigab or the burka amounts to wearing a garment that is
customary for a segment of the Muslim faithful and is an act motivated by religious beliefs.
Therefore, it concerns the observance and practice of a religion, notwithstanding the fact that
wearing the nigab or the burka is not a religious requirement common to all practising
Muslims (para. 3.2). We are therefore facing a religious custom, not an undisputed religious
obligation.

5. The Committee has in the past refused to accept as violations of the provisions of the
Covenant certain social or religious customs and practices that run counter to human rights
(female genital mutilation, honour and ritual killings, attacks against persons with albinism
and many others). Therefore, the fact that the authors invoke a violation of their religious
beliefs does not necessarily lead to the conclusion that their rights have been violated.

6. Both authors are nationals of France born and domiciled in France. Yet, they refuse
to abide by the prevalent legislation of the State party concerned, although they acknowledge
that they belong to a minority of Muslim women who wear the full-face veil. According to a
parliamentary commission that studied the matter, fewer than 2,000 women are concerned
(paras. 3.3 and 3.14), which constitutes a tiny minority (para. 3.9). They consider that such a
tiny minority can impose their beliefs on the rest of the population, but do not wish to
acknowledge the same right to the rest of the population, which, in terms of a proportionality
test, seems quite disturbing, especially as both authors can use, still within the observance of
their religious beliefs, other less rigorous and extreme forms of dressing, such as a headscarf.
This extreme and radical form of religious belief should, in my view, be considered with
caution so as to allow the Committee to reach a fair and reasonable decision, which
unfortunately, in the present case, did not occur.

7. When one encounters a given society, the need for respecting its habits and customs
should be a natural concern, as well as respect for social predominant values. Even more so,
when one has a standing relationship with such a society, as is the case for both authors. Yet
the authors refuse to accept this.

8. It falls within the legitimate powers of each State to democratically define the
legislative framework of their societies, while respecting their international obligations. The
State party has carefully done so. Act No. 2010-1192 was passed unanimously (bar one vote)
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by the National Assembly and Senate after a wide-ranging democratic debate. A
parliamentary task force was set up involving elected representatives from across the political
spectrum, which proceeded to hear many persons of diverse opinions, including both Muslim
and non-Muslim women and persons from civil society (para. 5.1).1 On 11 May 2010 — prior
to the adoption of the law — the National Assembly adopted a resolution in which it said that
radical practices detrimental to human dignity and equality between men and women,
including the wearing of a full-face veil, were contrary to the values of the Republic, and
called for the implementation of all possible measures to ensure the effective protection of
women subjected to violence or pressure, including by being forced to wear a full-face veil
(para. 5.2).2

9. The general ban introduced by the Act is limited in scope, given that only the
concealment of the face is prohibited. Sanctions are measured, lawmakers having prioritized
the role of education (para. 5.3).2 The ban covers any article of clothing intended to conceal
the face in public spaces, regardless of the form it takes or the reason for wearing it (para.
5.5),*and does not target any specific article of clothing and makes no distinction between
men and women (para. 5.11).5 Therefore, no special treatment is reserved for garments worn
for religious or cultural reasons and only the most radical form of clothing that makes the
person invisible in public is affected. The ban cannot restrict the exercise of religious freedom
in places of worship open to the public (para. 5.9).6 Exemptions from the Act include clothing
worn for health or professional reasons, or as part of sporting, artistic or traditional festivities
or events, including religious processions, or that otherwise is legally authorized (para. 7.2),”
which confirm the general and reasonable character of the ban. A circular of 2 March 2011
provided a comprehensive explanation of the scope and modalities for the application of the
law, complemented by a campaign in public places and a leaflet available in government
offices, as well as an educational website. Moreover, the law provided for a period of six
months from the time of its enactment to its entry into force to meet the predictability
requirement (para. 5.6).8

10.  The Act pursues a legitimate aim, the protection of the rights and freedoms of others
and the protection of public order, as clearly defined in the Act’s preamble, which reaffirms
the values of the Republic and the requirements of living together (para. 5.7).° The European
Court of Human Rights, in its judgment in S.A.S. v. France, accepted the observance of the
minimum requirements of life in society as part of the protection of the rights and freedoms
of others and so concluded that the ban imposed was proportionate to the aim pursued (paras.
140-159).

11.  Public safety and public order require that everyone can be identified if need be, to
prevent attacks on the security of persons and property and to combat identity fraud. This
implies that people must show their faces, a vital concern in the context of current
international terrorist threats (para. 5.8).1° The Committee, failing to address the underlying
problem properly, does not seem to have sufficiently weighed this last requirement (para.
7.7).1

12. It is true that the European Court of Human Rights, in its judgment in the S.A.S. v.
France case, dismissed the argument that the ban was necessary in a democratic society for
public safety, since “a blanket ban on the wearing in public places of clothing designed to
conceal the face can be regarded as proportionate only in a context where there is a general
threat to public safety” (para. 139). However, since the judgment was delivered, France has
experienced several terrorist attacks by Al-Qaida and Da’esh: Ile-de-France in January 2015

=

Yaker v. France (CCPR/C/123/D/2747/2016), para. 7.1.
Ibid., para. 7.2.
Ibid., para. 7.3.
Ibid., para. 7.5.
Ibid., para. 7.11.
Ibid., para. 7.9.
Ibid., para. 8.2.
Ibid., para. 7.6.
Ibid., para. 7.7.
0 1lbid., para. 7.8.
L lbid., para. 8.7.
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(20 killed and 22 injured), Paris in November 2015 (137 killed and 368 injured) and Nice in
July 2016 (87 killed and 434 injured). In 2017, a total of 205 foiled, failed and completed
terrorist attacks were reported by nine European Union member States (France experienced
54 attacks). In 2017, a total of 975 individuals were arrested in the European Union for
terrorism-related offences. Most arrests (705 out of 791) were related to jihadist terrorism
(123 women, of whom 64 per cent held the citizenship of a European Union member State
and were born in the Union). France alone accounted for 411 arrests and 114 convictions. As
for the number of suspects arrested for religiously inspired/jihadist terrorism (705), France
accounted for 373.12In this context, it is of extreme importance to quickly identify and locate
possible suspects, since they travel through different countries to arrive at their destination
and may avail themselves of the nigab to go unnoticed. Therefore, in the current
circumstances, the ban imposed seems proportionate to the aim pursued by the Act, although
it should be subject to periodic risk assessments (art. 7 of the Act).

13.  Incontrast to the view of the majority of the Committee (para 7.16), | believe that the
sanctions are measured. Although they are of a criminal nature in France, in other countries
they would probably be administrative fines. Sanctions comprise a category two fine
(maximum €150), a moderate sanction that can, however, be replaced by a mandatory
citizenship course. If, however, the person refuses to abide by the law, what should the State
do? Accept such a behaviour? In the Yaker case, the author was sentenced twice, the second
time because she refused to remove her full-face veil at the security checkpoint to enter the
court. Is it reasonable to force a judge to accept persons that they are going to judge to have
their faces covered during a trial? Such a demand will probably not be accepted in any court,
in whichever country. Furthermore, both cases were tried by a community court, which
confirms, if need be, the minor gravity of the violation. Sanctions are thus not
disproportionate.

14.  Finally, as regards the allegation that penalties have been imposed in particular on
Islamic women, the reason seems obvious: they violated the ban. Would one consider, for
instance, the prosecution of drunk drivers or drug traffickers as disproportionately affecting
them? Is this not just the result of law enforcement policy?

15. 1 would therefore conclude that articles 18 and 26 of the Covenant were not violated.
Rejecting the ban could, regrettably, be seen by some States as just a step away from
accepting the imposition of a full-face veil policy.

12 European Union Agency for Law Enforcement Cooperation, European Union Terrorism Situation

and Trend Report 2018 (The Hague, 2018).
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