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. | NFORMATI ON OF A GENERAL NATURE
A. General legal framework within which torture is prohibited
1. Action against torture has had a place in Sri Lanka s |aw since 1883.

Any person who tortures another would be guilty of the offence of causing hurt
or other offence which is punishable under the crimnal |law of the country
(sections 310-329 of the Penal Code). In this the Penal Code makes no

di stinction between a private individual and a State officer who causes hurt
to another. Both are guilty of the same offence. The Penal Code, however,
provi des for an aggravated formof committing the offence of hurt for which

t he puni shment is greater where the hurt is caused in order to try to extract
informati on or a confession which may |lead to the detection of an offence or
to compel the restoration of property or satisfaction of a claim

(section 321). Although no distinction is nmade between State officers and
private persons in the penal provisions, it is significant that three of the
four illustrations given by the Penal Code under section 321 refer to an act
of torture by a State officer

2. The right to freedomfromtorture was recognized in the First Republican
Constitution (1972) which declared that “no person shall be deprived of life,
liberty or security of person, except in accordance with the law'. The Second
Republ i can Constitution of Sri Lanka (1978) very specifically recognized the
right to freedomfromtorture in article 11 and infringement or imm nent
infringement of this right was nade justiciable before the highest court of
the land - the Suprene Court.

3. It nust be noted that the Suprenme Court in exercising its fundanenta
rights jurisdiction under article 126 of the Constitution does not function as
a crimnal court. The standard of proof that is required in these cases is
proof by a preponderance of probability as in a civil case and not proof
beyond reasonabl e doubt. Mbreover, the nethod of adduci ng evi dence varies
significantly. In a fundanental rights application, the Court relies solely
on the petition, affidavits and docunentary evidence. Oral testinony is heard
only in exceptional circunstances. Thus, the Court has neither the
opportunity of observing the deneanour of w tnesses nor the benefit of cross
exam nation. For these reasons relief granted by the Suprene Court in cases
of torture is in the nature of conpensation awarded to the victimand an order
to the appropriate authority to take disciplinary action against the offender
It should be noted that the Suprene Court is free to order conpensation to a
victimof torture where it is satisfied on a balance of probabilities that
some State officer is liable for the infringement of the fundanmental right
guaranteed by article 11, although he nay not be identified upon the evidence
avai |l abl e.

4. On the basis of information which is disclosed in a fundanental rights
application the Attorney-General is enpowered to set in notion the machinery
of the crimnal |aw against any offender in respect of whomthere is
sufficient evidence to maintain a crimnal charge. For this purpose, he can
direct the police to investigate any allegation of torture and a decision
woul d be taken as to whether any offender should be prosecuted upon the basis
of the material submitted to the Attorney-General by the police. The
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Attorney-General’s discretion to prosecute would be confined to cases where
both the identity of the offender and the conm ssion of the offence can be
proved beyond reasonabl e doubt.

5. In Septenber 1982, the Covernnent of Sri Lanka deposited with the
Secretary-Ceneral of the United Nations a Unilateral Declaration on Torture
declaring its intention to conply with the United Nations Declaration on the
Protection of Al Persons from Bei ng Subjected to Torture and O her Cruel

I nhuman or Degradi ng Treatment or Punishnment adopted by the General Assenbly
in 1975, and undertook to inplenment by all appropriate nmeans the principles
set forth in the Declaration

6. Sri Lanka acceded to the Convention against Torture and O her Cruel

I nhuman or Degradi ng Treatnment or Punishnment by depositing the instrunment of
accession with the Secretary-General of the United Nations on 3 January 1994.
The Convention entered into force for Sri Lanka on 2 February 1994. Enabling
legislation to give effect to Sri Lanka's obligations under the said
Convention was passed by Parlianment on 25 Novenber 1994. The Conventi on

agai nst Torture and Ot her Cruel, |Inhuman or Degradi ng Treatnent or Puni shnent
Act No. 22 of 1994 (CAT Act) strengthened considerably the existing | ega
framework in which torture was prohibited

7. The CAT Act designates and defines torture as a specific crime and vests
the High Court of Sri Lanka jurisdiction over offences of torture conmtted in
and even outside Sri Lanka. It also anmends the extradition [aw to provide for

an “extradite or prosecute” regine as envisaged in the Convention. Procedure
relating to investigations, taking a suspect into custody, prosecution, etc.
will continue to be governed by the general penal |aw of the country.

8. O her laws relating to rules of crimnal procedure and evidence are also
geared towards the elimnation of torture.

B. International and national l|legislation which contain
provi sions of wi der application than the Convention

9. Sri Lanka is party to the follow ng international instruments which
contain provisions of wi der application than those provided for under the
Convention against Torture: International Covenant on Civil and Politica

Ri ghts (1 CCPR); Geneva Conventions of 12 August 1949 on the protection of war
vi ctims.

10. Domestic legislation of a wider application is contained in the Pena
Code.
11. It is relevant to nmention that Sri Lanka has taken a decision to ratify

the Optional Protocol to the ICCPR and is also in the process of drafting a
new Constitution which would abolish the Executive Presidency and vest
executive power in Parlianent, strengthen the Fundanmental Rights chapter and
provi de for extensive devolution of power. The Parlianmentary Sel ect Conmittee
conprising representatives of all political parties holding seats in
Parliament, which was entrusted with the task of drafting the new
Constitution, formally released 18 chapters of the draft new Constitution to
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the public in March 1997. The Select Conmittee process has invol ved
wi despread consultations with menbers of the public, registered politica
parties, non-governnental organizations and academi cs.

12. The Fundamental Rights chapter in the draft Constitution is wi der in
scope than that of the present Constitution. It introduces a nunber of new
rights not contained in the old chapter, such as the right to life, the right
to affirmative action for disadvantaged sections of the society, the right to
| eave the country, the right to own property and to fair conpensation for
acquisition, the right to privacy and the right to information.

13. The proposed new Constitution also confers to a broad range of rights,
whi ch have al ways forned the cornerstone of the general criminal |aw of the

| and, the status of constitutionally guaranteed fundanmental rights. These
rights which have direct relevance to the inplenentation of the provisions of
t he Convention, are:

The right of an arrested person to comrunicate with a relative or friend
(article 10 (4));

The right to retain | egal counsel (article 10 (5));

The right to be told the reasons for arrest, and the practice of a
24-hour limt of custody prior to being brought before a judicial
officer (article 10 (6));

The right to reasonable bail (article 10 (7) (a));

The right to be charged or rel eased w thout unreasonabl e del ay
(article 10 (8));

The freedom from self-incrimnation (article 10 (12));

The right not to be tried nore than once for the sane offence
(article 10 (14));

The right to humane treatnent whilst in custody (article 10 (16)).

14. In the draft Constitution, the restrictions on fundanental rights have
been strictly limted to specific situations where they are necessary in the
interests of a denocratic society. The rights expressed in the

1978 Constitution were nainly available to “citizens” but this has been
expanded in many instances to “persons” under the draft Constitution. The
right to apply to the Supreme Court in respect of infringenent of fundanenta
rights by the executive or an adm nistrative authority has been expanded to

i nclude infringement by judicial action in respect of crimnal proceedings in
courts of original jurisdiction. Public interest litigation has been accorded
recognition and the time-limt for filing a fundamental rights application has
been extended from one nonth to three nonths.

15. Under the draft Constitution the Suprene Court is to have the power of
judicial review of future legislation. In aimng to strike a bal ance between
two very inportant interests, the stability of the I aw and the conpliance of
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the law wi th fundanental rights and freedons protected by the Constitution
the Parlianentary Select Committee, after nuch deliberation, has agreed that
the Supreme Court should have the power to review future legislation up to a
period of two years fromthe date of enactnent. These, however, renmain draft
provisions at the tinme of witing. Parlianent will consider these proposals
with a viewto their adoption in the near future

C. Judicial, admnistrative and other authorities
having jurisdiction over matters dealt with in
the Convention

1. Hi gh Court

16. Under the CAT Act, the High Court has been vested with the jurisdiction
to hear cases of torture comritted within and outside Sri Lanka. The
jurisdiction of the High Court has to be invoked by the Attorney-General after
he is satisfied that there is sufficient evidence to proceed agai nst the
suspect on the basis of the report made consequent to an investigation of the
i ncident of torture by the police.

17. No cases have as yet been filed before the Hi gh Court for torture. The
primary reason for this is the availability of an alternative remedy by way of
a fundanental rights application filed in the Suprene Court. The
constitutional remedy is sinpler and nore expedient than a crimnal tria
before the H gh Court, on a higher degree of proof.

2. Magi strates Court

18. The magi strate plays an inportant role in the protection of persona
liberty and security of persons. Under article 13 (2) there is a
constitutional duty and a duty under section 36 and section 37 of the Crim nal
Procedure Code for a person making an arrest to produce the arrested person
before a magi strate w thout unnecessary delay and within 24 hours. Wen a
person is brought before him the magi strate nust ascertain whether he is wel
or has any conplaints to make and record what he observes and hears. This

i nformati on can be useful in considering subsequent clainms that such person
may meke regarding torture in custody. The nagistrate also plays an inmportant
role in preventing torture in his capacity as supervisor of places of
detention under Emergency Regul ations.

19. Under the Penal Code the Magistrates Court has jurisdiction to hear and
try charges of acts anmounting to torture.

3. Suprene Court

20. The Supreme Court, under its fundamental rights jurisdiction, is
conpetent to hear conplaints of torture. 1In the years 1993, 1994 and 1995 the
Suprene Court received between 50 and 70 applications under article 11. The
majority of petitions referred to the violation of the protection fromtorture
by police officers. Only in a very few cases were arny officers naned as
respondents.
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21. In the cases where the Court has found in favour of the petitioner
appropriate conpensati on was awarded. In the nore serious violations the

rel evant higher authority was ordered to take action agai nst the offending
officer and/or maintain a record for departnmental purposes.

Suprenme Court cases filed under article 11 of the 1978 Constitution

1993 1994 1995
Total nunber of cases filed 68 58 70
Cases agai nst police officers 62 57 68
Cases against arny officers 4 1 2
Cases in which compensati on was 28 20 15
granted to the petitioner
22. It nust be noted that the Suprenme Court has taken the view that freedom

fromtorture nust be “jealously protected” and every case is scrutinized
extrenely carefully. Details of cases filed in 1994 and 1995 are annexed.

4, Court of Appea

23. The Court of Appeal has jurisdiction in proceedings for the grant and

i ssue of the wit of habeas corpus to exami ne also allegations of mstreatnment
whil st in custody. The Court has exercised this jurisdiction in severa

cases.

5. Human Ri ghts Task Force (1991-1997)

24. The Human Ri ghts Task Force (HRTF) was established in 1991 by
regul ati ons made under section 19 of the Sri Lanka Foundati on Law No. 31 of
1973 to function as an independent, non-governnental organization which could
“moni t or observance of fundanental rights of persons detained in custody
otherwise than by a judicial order”. Its mandate was |later continued by
regul ati ons made under the Public Security Ordinance (see Enmergency
(Establishment of the HRTF) Regul ations No. 1 of 1995).

25. The HRTF was vested with authority to conduct regular inspection of

pl aces of detention, nmintain an accurate regi ster of persons in detention
ensure that the fundamental rights of detainees are respected and that humane
treatnment is accorded to them The HRTF received conplaints and
representations by the detainees and took steps to renmedy any shortcom ngs.

26. HRTF officers were able to make unannounced visits to army canps, police
stations and detention canps and had unrestricted access to detainees. The
HRTF head of fice worked round the clock to allow relatives and others to nake
inquiries at all times. It had nine regional centres and one sub-centre and
moved strongly to prevent torture by quick responses to arrests and detention
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27. The newl y established i ndependent Human Ri ghts Conm ssion (HRC) of

Sri Lanka which has wi der investigative powers, has taken over the tasks
carried out by the HRTF. The HRTF s work will therefore continue under the
HRC.

6. Human Ri ghts Conmi ssion (HRC) of Sri Lanka

28. The Human Ri ghts Commi ssion of Sri Lanka, which was established in
March 1997, is vested with nmonitoring, investigative and advisory powers in
relation to pronotion and protection of human rights. It was set up as a
per manent national institution to investigate any infringenent or inmm nent

i nfri ngement of a fundanental right declared and recogni zed by the
Constitution and to grant appropriate relief. The powers of the Conm ssion
are wi der than those of the Suprene Court and will conplenent the existing
nati onal framework for the protection of human rights.

29. In terns of section 14 of the Human Ri ghts Comm ssion of Sri Lanka

Act No. 21 of 1996, the Conmmi ssion nay on its own notion or on a conplaint
made to it by an aggrieved person or group of persons or a person acting on
behal f of an aggrieved person investigate an allegation of the infringenent or
i mm nent infringenent of a fundanental right of such person

30. According to section 15 (3) of the Act, where an investigation conducted
by the Comm ssion discloses the infringenent of a fundanmental right, the

Commi ssion may recommend to the appropriate authorities that prosecution or

ot her proceedings be instituted against the person or persons infringing such
fundamental right. Alternatively, it may refer the matter to any court having
jurisdiction to hear and determ ne such matter. O it may make such
recommendations as it may deemfit to the appropriate authority or person or
persons concerned with a view to preventing or renedying such infringenment or
t he continuation of such infringenent.

31. Section 15 (6) provides that a copy of any recomrendati on made by the
Commi ssion nust be sent to the aggrieved party, the head of the institution
concerned and the mnister in charge of the institution

32. Under section 15 (7) any authority, person or persons to whom a
recommendation i s addressed nust report to the Commi ssion, within a specified
period of time, the action which has been taken or is proposed to be taken to
gi ve effect to such recommendation. On the failure to nmake such report or to
i npl enent the recomendati on, the Commi ssion is given the power to nake a ful
report of the facts to the President who shall cause a copy of such report to
be placed before Parlianent.

33. The Act al so envi sages that the Comm ssion nay appoint subcommttees at
provincial |evel to exercise powers del egated by the Comm ssion. This would
hel p create greater awareness of the availability of redress by the Comm ssion
and provi de easier access to such redress.

34. The Commi ssion has al so been specifically vested with the power to
monitor the wel fare of detained persons by regular inspection of their places
of detention. 1In order to facilitate this function, all arrests and detention

under energency regul ations and the Prevention of Terrorism Act nust be
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reported to the Commission within 48 hours of arrest. W Iful omssion to
report an arrest and detention will attract penal sanctions under the Act.
Thus, nonitoring of the welfare of detainees is now part of the permanent |aw
of the | and.

7. International Committee of the Red Cross (I CRC)

35. In July 1990 the Governnent of Sri Lanka invited the I CRC to commence
humani tarian functions in Sri Lanka in association with the country's relief
and rehabilitation authorities to provide humanitarian assi stance to people
affected by violence initiated by the Liberation Tigers of Tam | Ealam (LTTE)
terrorist activity. The ICRCis granted free access to all places of
detention. The Governnent’s policy objective in this regard is to ensure that
internationally accepted norns are maintained for the safety and the
wel | -being of inmates by allowing the ICRC to interview detainees in
confidence and in private.

36. The I CRC al so conducts dissen nation programres ai med at further

i mprovi ng awar eness of hurmanitarian rules and standards for the armed forces,
police and others, with enphasis on training of instructors fromthe mlitary
and police schools and acaden es

D. Practical difficulties in inplenenting the Convention

37. The Governnent of Sri Lanka enacted the CAT Act No. 22 of 1994

on 25 Novenber 1994. It is too early to analyse any possible difficulties
regardi ng i npl enentation of the Act. No significant difficulties have so far
been encountered in this regard. A nore nmeani ngful account and analysis could
be given in future reports.

38. The Government is however aware of allegations concerning acts of
torture reportedly commtted by menmbers of the security forces in the context
of counter-terrorist activities. Also, the police in conmbating crine are

all eged to use excessive force in the handling of crimnals. These
transgressions are not the outconme of a deliberate policy but isolated acts
carried out by some individuals. The Conmittee may be assured that every
effort is being taken to elimnate the occurrence of such excesses. The CAT
Act No. 22 of 1994 further strengthens the | egal mandate of the State
prosecuting authorities to take action to investigate and prosecute offenders.

I'1. 1 NFORMATI ON RELATI NG TO ARTI CLES 2-16 OF THE CONVENTI ON

Article 2. Measures to prevent torture

The fundanental rights jurisdiction of the Suprene Court

39. The Constitution of Sri Lanka nakes the infliction of torture an

i nfringement of a fundanental right. Article 11 states that “No person shal
be subjected to torture or to cruel, inhuman or degrading treatnent or

puni shment.” The fundanental right to protection fromtorture is

non- der ogabl e and rmay not be abridged, restricted or denied under any
circunstance. Furthernore, every person (citizens and non-citizens alike)
resident in Sri Lanka is entitled to protection fromtorture. It is (together
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with article 10 which guarantees the freedom of thought, conscience and
religion) entrenched in the Constitution, in the sense that an amendnent to
this clause would need not only a two-thirds nmajority in Parliament but also a
ref erendum

40. Article 17 read together with article 126 of the Constitution provides
for the enforcenent of fundanmental rights. The Suprenme Court is vested with
sol e and exclusive jurisdiction to hear and determ ne any question relating to
the infringenent by executive or adm nistrative action of any right recognized
by the Constitution. Applications to the Suprenme Court for relief and redress
nmust be nmade by the person hinself or through an attorney-at-law wi thin

one nonth of the alleged infringenent or immnent infringement. Once such
conplaint is received and | eave to proceed is granted the Court is required
“to grant such relief or make such direction as it may deemjust and equitable
in the circunstances” within two months of the filing of such petition

41. In the cases which have been filed under article 11, the Court has
strongly denounced torture and taken an increasingly firm stance agai nst
persons found to have violated the right to freedomfromtorture. 1In the
early cases, where the respondents in a conplaint of torture were State
officers, the Attorney-General appeared on their behalf and conpensation to
the victimwas paid by the State. The Court in these cases enphasi zed the
liability of the State and drew attention to the failure on the part of the
State to discharge its obligation to give effect to the rights enshrined in
the Constitution. Soza J. in Vivienne Gunawardene v. Hector Perera and others
(1983 SC Appn. 20/83) stated that “Public authorities clothed by law with
executive and admi nistrative power are organs of the State and [an officer]
using the coercive ... power vested in himby |aw acts as an organ of the
State. As nuch as the State is served when he enforces the law, the State is
liable for the transgressions of fundanental rights he comrits when he is
enforcing the law’. On another occasion, Amerasinghe J. in Samanthil aka v.
Ernest Perera and others (1990 1 SLR 318) stated that “the State necessarily
acts through its servants, agencies and institutions. But it is the liability
of the State and not that of its servants, agents or institutions that is in
issue. It is not a question of vicarious liability. It is the liability of
the State itself”.

42. Since the |late 1980s, however, the Court has not only enphasized the

liability of the State but also the personal liability of State officers naned
as respondents in petitions under article 11. 1In recent years the
Attorney-Ceneral as a matter of policy has declined to appear on behal f of
such officers and they have had to retain their own | egal counsel. The Court

has al so now nade it a practice to order that part of the conpensati on be paid
personal ly by the offender fromhis own resources, pointing out that paynent
of danages by the State can foster notions of inpunity. In addition to an
order that conpensation be paid, the Court generally refers the matter to the
appropriate authority concerned for action that it deenms fit and proper. For
exanpl e, where police officers have been found guilty of torture it has
directed the Inspector General of Police (1GP) to take disciplinary
proceedi ngs or directed the registrar to forward a copy of the judgement to
the IGP to maintain a record of the findings for departnmental purposes and to
ensure that the suns are paid expeditiously. 1In one case the Court ordered
that police officers who acted in violation of article 11 should not be
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promoted for one year (SC Appn. 393/93). In Sudath Peiris v. Adikari and
others (SC Appn. 94/93) the Court on finding that the nmedical officer of the
government hospital at which the petitioner was produced by the police had

i ssued a false nedical certificate, instructed the Attorney-Ceneral to

consi der what action should be taken against him (particularly with reference
to chapter |1 X of the Penal Code). Following this direction, the
Attorney-Ceneral instructed the Inspector CGeneral of Police to conduct an
investigation into the matter. On the findings of this investigation the
medi cal officer was indicted before the Hi gh Court of Ratnapura, under
section 215 of the Penal Code, for fram ng an incorrect record with intent to
save a person from puni shnent.

43. The Police Departnent initiated a crimnal investigation against some of
its officers, following the determ nation of the Supreme Court in the case of
Wmal Vidyamani v. Lt.Col. L.E.P.W Jayatil ake and others (SC Appn. 852/91).
Here the petitioner alleged two incidents, one of illegal arrest and detention
in May 1990 and another incident of illegal arrest, detention and torture in
Novenber of the sane year by officers of the Enbilipitiya Police Station. On
the finding that there was a violation of article 13 in May and a viol ation of
articles 13 and 11 in Novenber, the Supreme Court ordered the State to pay
conpensation. In addition, the Court ordered the registrar of the Court to
forward to the 1 GP a copy of the judgenent to enable himto take appropriate
action and to nake a report to the Court within a specified time-limt.
Consequently, the 1 GP launched a crimnal investigation into the events of My
and Novenber 1990. The Special Investigation Unit of the Police Headquarters,
under the supervision of a senior superintendent of police, investigated the
matter. Based on the findings of this investigation the Attorney-General’s
Department instituted crimnal proceedings against all the suspects.

44, The Court has al so taken a nunber of other initiatives and established
certain principles of law through judicial interpretation which have resulted
in a larger nunmber of victins receiving redress through the courts.

45. The one-nonth tine-limt has been held to be not mandatory, thereby

all owi ng cases which fell outside this specified period to be heard. In
petitions relating to torture in detention, the Court has taken the view that
to make the renedy under article 126 neani ngful, the one nonth prescribed
shoul d be calculated fromthe time the person is under no restraint.

46. In 1990, the Court introduced a new rule whereby the jurisdiction of the
Court can be invoked sinply by a letter addressed to Court. (Previously the
Court acted only on the basis of sworn statenments.) Letters received from
persons in detention are forwarded to the Bar Association or HRTF/ HRC for
inquiry and filing of petitions on their behalf.

47. The Court has held that failure to add as respondents the officers whom
the petitioner had identified and named in the petition and affidavit as
violating the prohibition against torture is not a fatal defect and will not

stand in the way of an application for relief.
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Torture as defined by the Suprene Court

48. The Supreme Court has defined torture very broadly to include both
physi cal and nental pain. |In Kumarasena v. Subinspector Sriyantha and others
(SC Appn. 257/93) the petitioner was a young girl who had been arrested

wi t hout reasonabl e grounds and detai ned for about six hours at a police
station. During that tinme, several police officers sexually harassed her

The Court held as follows:

in the circunstances of this case, the suffering occasioned was of
an aggravated kind and attained the | evel of severity to be taken

cogni zance of as a violation of Article 11 of the Constitution. The
words and actions taken together would have aroused intense feelings of
angui sh that were capable of humliating the petitioner. | therefore
declare that Article 11 of the Constitution was violated by the

subj ection of the petitioner to degrading treatnent.”

49. In Bandara v. W ckransi nghe (1995 2 SLR 167) the petitioner, a
17-year-ol d boy, was assaulted by the Deputy Principal, Vice Principal and a
teacher in his school. Although the physical injury suffered was not severe,
t he student becane nentally ill, requiring hospitalization at a nenta

hospital for a nmonth. The Court held that the respondents were guilty of
torture. It nmade reference to the fact that the petitioner, who was a prefect

of the school, was likely to suffer humliation and nervous shock from
vi ol ence of the kind conpl ai ned of and that the assault was both cruel and
degr adi ng.

Jurisdiction of the High Court in respect of torture

50. In keeping with Sri Lanka's obligations under the Convention, Act No. 22
of 1994 has now made torture a crimninal offence punishable with inprisonnment
and a fine. Section 2 of the Act states that any person who tortures any

ot her person shall be guilty of an offence. Simlarly, attenpts to commt
torture, aiding and abetting the conm ssion of torture and conspiracy to
conmit torture are also of fences.

51. Section 12 of the CAT Act defines torture as any act which causes severe
pai n, whether physical or nental, to any other person

“(1) for the purpose of,

(i) obt ai ning from such person or a third person any information
or confession,

(ii) puni shing such person for any act which he or a third person
has committed,

(iii) intimdating or coercing such person or third person, or

“(2) done for any reason based on discrimnation.”
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52. In accordance with Article 2 (2) and (3) of the Convention, section 3 of
the CAT Act goes on to declare that the fact that torture was commtted at a
time of energency, war, threat of war or internal political instability or on
order of a superior office or public authority is not a defence.

The jurisdiction of the Magistrate Court in cases of torture

53. Previ ous to the enactnent of CAT Act No. 22 of 1994, the offence of
torture was puni shabl e under the general penal |aws of the country. For

i nstance, in Magistrate Court, Enbilipitiya, case No. 77818, five police

of ficers are being charged w th abduction (under section 356 of the Pena
Code), wrongful confinement (under section 333 of the Penal Code) and grievous
hurt (under section 314 of the Penal Code). The case was filed in August 1993,
foll owing the decision of the Suprene Court in the case of Wnmal Vidyaman
(see above) where the Suprenme Court found that there was a violation of
article 13 (1) and (2) and article 11 by certain police officers. Oher |aws
relating to crimnal procedure and evidence aimat the prevention and
elimnation of torture.

Arrest and detention

54. Article 13 (2) of the Constitution guarantees that no person shall be
arrested except in accordance with procedure established by |aw and that every
person held in custody, detained or otherw se deprived of personal |iberty

shall be brought before a judge and shall not be further held in custody
except upon ternms of the order of such judge made in accordance with the
procedure established by |aw

55. Under the Crimnal Procedure Code a person arrested has to be produced
before a magi strate within 24 hours (section 37). Such person cannot be
further detained or held in custody except upon and in terns of the order of
such judge. Thus, an order for remand nust necessarily be made by a

magi strate and it is the duty of the magistrate to consider independently

whet her the person arrested should be released on bail or whether he should be

remanded to the custody of the superintendent of a prison, pending trial. The
| aw recogni zes that a person may not be kept indefinitely in custody pending
trial. Wiere proceedings are not instituted within a period of three nonths

fromthe date of arrest, the suspect may be rel eased on bail.

56. The provisions requiring production of an arrested person before a

magi strate within 24 hours is also found in the Police Ordinance in the form
of a positive duty inposed on a police officer. Section 65 provides that any
person arrested w thout warrant by a police officer shall be forthwith
delivered into the custody of the officer in charge of a station, and if not
rel eased on bail shall be produced before a nagistrate within 24 hours unl ess
ci rcunmst ances render del ay unavoi dable. Section 82 inposes a penalty on any
police officer who is guilty of willful cul pable neglect of duty in not
bringi ng any person who shall be in his custody w thout warrant before a

magi strate.

57. Arrest and detention can al so take place under the energency regul ations
made by the President under section 5 of the Public Security ordi nance (see
enmergency (m scell aneous provisions and powers) regulation No. 4 of 1994 as
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amended) and the Prevention of Terrorism Act No. 48 of 1979 ( as amended).
These | aws were necessitated by the exigencies of the security situation
brought about by terrorist activity and for the preservation of public order
and the mai ntenance of supplies and services essential to the life of the
comunity. These |laws are constantly reviewed and nmaxi num precauti ons are
taken to ensure the physical and nental well-being of the detainees.

58. In terns of regulation 17 of the energency regul ations (ERs) the
Secretary, Defence can order the detention of a person for a period not
exceeding three nonths at a tine up to a maxi mum peri od of one year if he is
sati sfied upon material submitted to himthat such an order is necessary. The
Secretary's order under emergency regulation 17 cannot be arbitrary or
mechani cal and can be questioned on the grounds of reasonabl eness. The
Secretary nust be able to state that he hinself formed an opinion objectively
by nmeans of sufficient evidence and that this opinion is one which he forned
as a reasonable person. Bold assertions are insufficient. H s decision nust
be revi ewed every three nonths to ensure that reasonabl e grounds exist for
conti nued detention.

59. Regul ation 18 (1) enpowers a police officer or a nmenber of the armed
forces to arrest any person who has committed or who is conmtting any offence
under the ERs. A person so arrested can be kept in custody for a period not
exceeding 21 days and if the arrest was nade in the Northern or Eastern

provi nce for a period not exceeding 60 days. At the end of such period he
nmust be rel eased unl ess such person is detai ned under regulation 17 or is
produced before a court of |aw

60. In terns of section 6 (1) of the Prevention of Terrorism Act (PTA) any
police officer not below the rank of superintendent or any other police

of ficer not below the rank of subinspector authorized in witing nay arrest
Wi t hout a warrant a person connected with any offence set out in section 2 of
the PTA. Such a person can be kept in custody for a period not exceeding 72
hours unless a detention order is nade under section 9 of the Act. A
detention order under section 9 is for a period of three nonths at the first
i nstance. Such period can be extended fromtinme to tinme for a period not
exceeding 3 nonths at a tine for a maxinmum period of 18 nonths.

61. Any person aggrieved by a detention order under the emergency
regul ati ons or the PTA can appeal to the Advisory Board under energency

regul ations (regulation 17 (5)-17 (11)) or the Advisory Commttee established
under the PTA to have the detention order reviewed (section 13 (1) of the
PTA) .

62. Furthernmore, the Covernnent, through the Committee to Process, Classify
and Recommend Rehabilitation and Rel ease of Suspects, also works towards the
expeditious rel ease of those taken into custody on suspicion of subversive
activity under ERs and the PTA. The Committee has the power to recomend the
rel ease or rehabilitation of suspects in the follow ng circunstances:

(a) Where a police investigation is conpleted and does not revea
sufficient evidence to forward the case to the Attorney-Ceneral’s Departnent
for indictnment, the Commttee receives the police report and recomends
rel ease or rehabilitation;
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(b) Where findings of the police investigation are forwarded to the
Attorney-Ceneral for indictnent but where the Attorney-Ceneral reports that
the suspect will not be indicted due to insufficient evidence, the Commttee
consi ders these cases individually and recomends rel ease or rehabilitation

(c) Where representations are made to H E. the President, Deputy
M ni ster of Defence or Secretary, Defence to review a detention order, the
Committee calls for a report and recommends rel ease or rehabilitation

(d) The Committee may on its own initiative review a detention order
where it is brought to the notice of the Conmttee, e.g. by the nedia, that a
certain detention order is not based on sufficient evidence or is not
justifiable.

63. The Committee has the power to conduct independent investigations by
calling for statements fromor interview ng the detainee and the police

of ficer/arny personnel concerned and to neke judgements based on the evidence
avail able. VWhilst the Commttee has the power to inquire and to di spose of
direct conplaints made to it of unjustifiable arrest and detention, it also
has ultimte authority over the decisions of the Advisory Board under the ERs
and the Advisory Comm ttee under the PTA

64. Arrest and detention, both under norrmal |aws and the ERs and the PTA,
can be chall enged by way of a fundanental rights application under article 13
of the Constitution.

65. It needs also to be enphasized that the procedure followed in respect of
persons detai ned and indicted under ERs and the PTA, i.e. regarding
i nvestigations, filing of cases in the courts, |eading evidence, etc., is the

normal procedure applicable in any crimnal case. Thus, once a persons is
det ai ned under ERs and the PTA the police are under a duty to conduct an

i nvestigation into the case and forward their findings to the
Attorney-General's Departnment. \Where there is sufficient evidence, the
suspect has to be indicted in the ordinary courts according to the procedure
established by aw. Every such detainee has the right to | egal counsel

66. A new High Court in Colonbo began sittings on 15 August 1997 and a new
Hi gh Court in Vavuniya began sittings on 11 Septenber 1997 to expedite the
heari ng of cases under the PTA and the ERs, thereby reducing the tinme spent in
detention by persons detai ned under these | aws.

Protection of the liberty and security of persons detained under ER s and
t he PTA

67. Freedomfromtorture is sought to be ensured under the ERs and the PTA
through a nmultiplicity of safeguards which have been built into these | aws.
During the tine the HRTF was in operation these safeguards were reiterated/
strengthened by the energency (establishnment of the HRTF) regul ati ons and by
the directives issued by the President to the arnmed forces and the police

t her eunder.

68. On the functions of the HRTF being taken over by the HRC, the nonitoring
of the welfare of persons detained without judicial order has becone part
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of the permanent |aw of the |and (see sections 28 (1)-(3) of the HRC Act).

On 7 Septenber 1997 the President reissued directions to the arnmed forces and
the police, which are identical to those issued under the regul ations
establishing the HRTF to ensure that the armed forces and the police cooperate
with and assist the new Conmi ssion so as to enable the Commi ssion to
efficiently and wi thout interruption continue the work conmenced by the HRTF.

69. The foll owi ng saf eguards against torture are contained in the ERs and
t he PTA:

(a) The arresting officer nust issue a docunent inform ng of the
arrest to the spouse, father, nother or other close relative of the detainee.
The docunent nust contain the name and rank of the arresting officer, the tinme
and date of arrest and the place at which the person will be detained or held
in custody (regulation 18 (8));

(b) Every arresting officer nust report an arrest nade under
regul ation 18 within 24 hours to a superior officer (regulation 18 (7));

(c) Every pl ace of detention under the ERs has to be approved by the
Secretary, Defence and be published in the government gazette. The existence
of and the address of places of detention has to be notified to the magistrate
wi t hin whose jurisdiction such places are located. It is a punishable offence
to detain a person in any place other than in a place authorized by the
Secretary (regulation 19 (4) and 19 (8));

(d) Every officer in charge of a detention canp is obliged to furnish
the magi strate every fortnight a list of detainees held by him The
magi strate is obliged to post this Iist on the court notice board and to visit
the canp every nonth (regulation 19 (6)).

70. The foll owi ng provisions are contained in the Presidential directives

i ssued to the arnmed forces and the police to enable the HRC to exercise its
powers, and performits functions and duties and for the purpose of ensuring
that the fundanental rights of persons arrested or detained are respected and
that such persons are treated humanely:

(a) Every member of the arnmed forces and the police shall assist and
facilitate the HRC and any person authorized by the HRC in the exercise of its
powers, duties and functions, and al so ensure that the fundanental rights of
persons arrested or detained are respected;

(b) No person shall be arrested or detai ned under any ERs or the PTA
except in accordance with the | aw and proper procedure and by a person who is
authorized by law to nmake such arrest or order such detention

(c) At or about the time of the arrest or, if it is not possible in
the circunmstances, inmediately thereafter

(i) The person making the arrest nust identify hinmself by nane
and rank to the person arrested or any relative or friend of
such person upon inquiry being made;
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(ii) Every person arrested or detained nust be inforned of the
reason for the arrest;

(iii) The person making the arrest/detention shall issue to the
spouse, father, nother or any other close relation a
docunent in a form specified by the Secretary, Defence,
acknow edging the fact of arrest. The nanme and rank of the
arresting officer, the tine and date of arrest and the place
at which the person will be detained shall also be
specified. It shall be the duty of the holder of such
docunment to return the same to or produce the same before
the appropriate authority when the person so arrested or
detained is rel eased fromcustody. \here any person is
taken into custody and it is not possible to issue such
docunent, it shall be the duty of the arresting officer, if
such officer is a police officer, to make an entry in the
I nformati on Book giving the reasons why it is not possible
to so issue a docunent, and if the arresting officer is a
menber of the arnmed forces to report the reasons why it is
not possible to issue a docunent to the officer in charge of
the police station, whose duty it shall be to nmake an entry
of such fact, along with the reasons in, the Information
Book;

(iv) The person arrested should be afforded neans of
comunicating with a relative or friend to enable his
wher eabouts to be known to the famly

(d) VWhen a child under 12 years or a woman is sought to be arrested or
det ai ned, a person of his/her choice should be allowed to acconpany himher to
t he place of questioning. As far as possible, a child or woman shoul d be
pl aced in the custody of a wonen’s unit of the armed forces or the police
force or in the custody of fermale military or police officers;

(e) A statenment of a person arrested/detained should be recorded in
t he | anguage of that person’s choice, who should thereafter be asked to sign
the statement. A person who desires to nmake a statement in his or her own
handw i ting should be pernmitted to do so;

() The nmenbers of the HRC or any person authorized by it should be
permtted access to the person arrested or detained and should be permitted to
enter at any tinme any place of detention, police station or any other place in
whi ch such person is detained in custody or confined,;

(9) Every officer who nmakes an arrest or detention shall forthwith
and in any case not |later than 48 hours fromthe tinme of such arrest/
detention, informthe HRC or any person specially authorized by the HRC, of
such arrest/detention and the place at which the person so arrested or
detained is being held in custody.
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External nonitoring of the welfare of detainees

71. There is also nonitoring of conditions of detainees by the ICRC. The
ICRCis allowed full and free access to all places of detention. The ICRC
visits places of detention on a regular basis and interviews detai nees w thout
any oversight on the part of the prison authorities. They nonitor conditions
of detention, focusing on the way detainees are treated in physical and
psychol ogical terns. They check the detainees’ state of health and arrange
exchanges of nmessages with their famlies. On the basis of these visits and
their findings the ICRCis able to nake oral and witten representations to

t he Government where necessary.

Rul es of evidence

72. Under the Evidence Ordi nance confessions caused by any inducenent,

threat or prom se are inadm ssible in crimnal proceedings in a court of |aw
Under the same Ordi nance, no confessions nmade while a person is in the custody
of a police officer can be proved agai nst such person (see sections 24, 25

and 26). The Supreme Court has extended this prohibition to include even
confessions nmade to police officers in their private capacity or when the
accused was unaware that he was nmeking the statenment to a police officer

73. The emergency regul ations do provide for a departure fromthe norma

rul es of evidence (regulation 49), but the general judicial reluctance to
convict a person purely on a confessional statement in the absence of other
evi dence works as an inportant safeguard. The Hi gh Court has enphasized that
in all these cases the prosecution nmust prove its case to the hilt and that

t he ingredients which constitute the offence under the PTA and the ERs have to
be i ndependently proved while the confession which is otherw se not rel evant
could be led in evidence to corroborate the story of the prosecution. The
Court has held that "it would be a travesty of justice to convict a person
merely on a confession w thout any other corroborative grounds” (case of
Krishnapillai Nageswaran as reported in The Island of 13 Septenber 1994).

Pri soners

74. Every person adnmitted to prison is exanm ned by a doctor who records his
observations, and such record serves as a reference to check whether the
condition of the prisoner has deteriorated in any manner whilst in detention
The detainee is also inforned of his rights and duties as a detai nee and such
i nstructions would include the detai nee being informed of his right to

conpl ain about any ill-treatnent whilst in custody.

75. The Board of Prison visitors appointed by the Mnister of Justice under
the Prison Ordinance are enpowered to visit any prison in the island to

exam ne conditions, hear conplaints of inmtes and nake appropriate
recommendations to the authorities. There are also |local prison visitors
commttees for each prison entrusted with the task of overseeing the welfare
of prisoners.

76. The Prison Ordinance al so authorizes a magistrate to visit a prison at
any tinme and to question any detai nee.
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Article 3. Non-refoul enent

77. The Extradition Law No. 8 of 1977 of Sri Lanka incorporates recogni zed
restrictions on extradition which include the possibility of punishnent,
detention or restriction by reason of race, religion, nationality or politica
opinion (section 7 (1)). This provision is wide enough to be invoked in
situations envisaged by article 3 of the Convention.

78. As a matter of policy Sri Lankan nationals are not extradited to
countries where the death penalty or other forms of degradi ng puni shnment are
likely to be inposed. These considerations would apply even in cases of
non-nati onals. Non-refoul nent of an offender to a State where he/she woul d be
i n danger of being subjected to torture would be given effect to by way of

adm ni strative or executive action taking into account all relevant factors.

Article 4. Torture as a crimnal offence

79. In keeping with Article 4 (2) of the Convention the Act recognizes the
grave nature of the offence of torture; the offence is nade a non-bail abl e,
cogni zabl e offence and the jurisdiction to try cases of torture at the first
i nstance has been vested with the Hi gh Court.

80. A person convicted of the offence of torture after trial by the High
Court is punishable with inprisonnment for a termnot |ess than 7 years and not
exceeding 10 years, and a fine not |less than Rs 10,000 and not exceeding

Rs 50,000 (section 2 (4) of the Act of 1994).

81. Prior to the enactnment of CAT Act No. 22 of 1994, persons suspected of
having comritted torture were charged under the provisions of the Penal Code.
It nust be noted that the Penal Code does not specifically provide for the

of fence of torture as defined in the Convention. But the penal provisions
under the chapter relating to "Ofences affecting the human body" is w de
enough to cover the offence of torture as contained in the Convention. Thus,
in case No. 77818 before the Magistrate Court of Enmbilipitiya, police officers
found guilty of torture by the Supreme Court pursuant to a fundanental rights
application have been charged with grievous hurt under section 214 of the
Penal Code.

Article 5. Jurisdiction of the High Court in respect of torture

82. The Magi strate Court and the High Court have jurisdiction over al
crimnal offences, including torture conmtted within the territory of
Sri Lanka.

83. In terns of section 4 of the CAT Act, the High Court is to have
jurisdiction over acts of torture comrtted outside the territory of Sri Lanka
in cases where

(a) The offender is in Sri Lanka or on board a ship or aircraft
registered in Sri Lanka;

(b) The alleged offender is a citizen of Sri Lanka;

(c) The alleged victimis a citizen of Sri Lanka.



CAT/ C/ 28/ Add. 3
page 19

Article 6. Crimnal proceedi ngs

84. Every person suspected of having committed a crimnal offence is |iable
to be arrested under the crimnal law of Sri Lanka. As torture is a

cogni zabl e of fence, an of fender can be pronptly taken into custody wthout a
warrant. Bail, remand and the institution of crimnal proceedi ngs consequent
to such person being taken into custody will be in accordance with the genera
penal |aw of the country. Accordingly, a person suspected of having commtted
torture, once arrested, nust be produced before a magistrate within 24 hours
of arrest. The magistrate can release the suspect on bail until the
institution of crimnal proceedings or detain the suspect pending further

i nvestigation, for a total period of 15 days and no nore. |If at the end of
this period proceedings are not instituted the nagi strate nmust either

di scharge the suspect or release himon bail.

85. Once the investigation is conpleted according to the procedure specified
in the Crimnal Procedure Code, a report of the investigation should be
forwarded to the Attorney-General's Departnment for advice. |If the

Attorney-General is of the viewthat there is sufficient evidence to proceed
agai nst the suspect he will file an indictnent in the H gh Court.

86. Section 6 of the CAT Act provides that where a person who is not a
citizen of Sri Lanka is arrested for the offence of torture, he is entitled to
comuni cate wi thout delay with the nearest appropriate representative of the
State of which he is a national

87. Section 7 (1) of the CAT Act provides that where a person is arrested
for the offence of torture, the Mnister of Foreign Affairs will informthe
rel evant authorities in any other State having jurisdiction over that offence
of the neasures taken to either prosecute or extradite such person

88. Section 7 (2) of the CAT Act provides that where a request is made to
the Governnent of Sri Lanka for the extradition of any person accused or
convicted of torture, the Mnister of Foreign Affairs nmust informthe
requesting State of the measures which Sri Lanka has taken or proposes to take
for prosecution or extradition of that person

Article 7. Prosecution and guarantee of fair trial

89. Section 7 of the CAT Act, in keeping with article 7 of the Convention
contenpl ates the prosecution or extradition of any person who is arrested for
an of fence under the Act.

90. The Constitution guarantees that all persons charged with an offence are
entitled to due process of the law. Article 13 (3) of the Constitution states
that any person charged with an of fence shall be entitled to be heard in
person or through an attorney-at-law at a fair trial by a conmpetent court.
Principles such as conplete intimtion of the charge, facilities for the
preparati on of defence, the right to | egal assistance, the right to exam ne

W t nesses, etc. are well established in the | aw
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Article 8. Extradition

91. In terns of the Extradition Law No. 8 of 1977, extradition is
conditional on the existence of an extradition treaty except in the case of
Commonweal th countries. 1In relation to Conmonwealth countries, extradition is
possible in respect of extraditable offences as laid down in the Schedule to
the Extradition Law. Prior to the enactnment of CAT Act No. 22 of 1994, the
foll ow ng of fences under the Penal Code were listed in the Schedul e as
extraditabl e of fences:

(a) Vol untary harm causing grievous hurt;
(b) Vol untary harm causing hurt;
(c) Rape.

92. The Act brings the lawrelating to extradition in line with article 8 of
t he Convention by making the follow ng provisions and amendnents:

(a) Section 9 (1) of the CAT Act No. 22 of 1994 now provi des that
where there is an extradition agreenent between the Governnent and any ot her
State, it is deened to include provision for extradition in respect of torture
as defined in the Convention and of attenpting to conmit, aiding and abetting
the comm ssion of or conspiring to comrit the offence of torture;

(b) Section 9 (2) of the CAT Act provides that in the absence of an
extradition arrangement, the M nister may, by order published in the gazette,
treat the Convention as an extradition arrangenment for extradition in respect
of the offence of torture.

The Act also amends the Extradition Law No. 8 of 1977 to include torture as an
extradi tabl e of fence.

Article 9. Cooperation and assistance in connection with crinina
proceedi ngs for the offence of torture

93. The CAT Act, in section 10, provides that the Government shall afford
such assistance to the relevant authorities of any other State as may be
necessary in connection with crimnal proceedings for the offence of torture.

94. As a matter of international conmty, the Government of Sri Lanka extends
its cooperation to other States in connection with crimnal proceedings on a
case-by-case basis and on assurance of reciprocity, for exanple, by serving

| egal documents from abroad and recordi ng evidence. Mitual |egal assistance
in the recording of evidence, etc. is usually afforded on the basis of
bilateral or nultilateral agreenents on receipt of a letter rogatory.

Article 10. Education and infornation on the
prohibition against torture

95. Human rights education fornms part of the training of all |aw enforcenment
of ficers, menbers of the arnmed forces and prison officers. This training
i ncludes | ectures on the fundanental rights guaranteed by the Constitution
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i nternational human rights nornms, other laws, the rights of citizens and the
duties and obligations of |aw enforcenent officers. These |ectures are

rei nforced by denonstrations and visual aids. Semnars and discussions are
hel d during various stages of the officers' service.

96. Human rights education was introduced into police training in the

early 1980s. It is now a subject of instruction in the Sri Lanka Police
Col | ege where basic training is provided for new recruits, at the Police

Hi gher Training Institute where pronotional and refresher courses are

provi ded, and at Divisional Training Centres where in-service training is
provided. O ficers are questioned on aspects of human rights at al

exam nations. In 1997, all officers in charge, assistant superintendents of
police, deputy inspectors general and superintendents of police will undergo a
speci al training programe on international human rights norns.

97. As a matter of policy the Governnent is comritted to ensuring that al
servi ce personnel are properly instructed and trained to respect and

observe standards of human rights and humanitarian |aw, so that their

powers are not used arbitrarily or excessively and that weapons are not used
indiscrimnately. Wile the Iaw of war and humanitarian | aw have been part of
the education and training of the armed forces, the scope and content of these
programes are being revised with enphasis on understandi ng and practice.

98. Consequent to a recent high-level conference held at the ICRC in Geneva
whi ch was attended by a del egation of senior officers fromthe arny, it was
decided in early 1997 to establish a separate directorate at arny headquarters
to deal exclusively with international humanitarian law. The role and tasks
of the directorate include ensuring respect for international humanitarian |aw
and the |Iaw of war in the ongoing operations of the security forces, planning
and i nplenenting an information progranme on a regular basis for all ranks in
operational areas and in training institutions, and working out a new syl |l abus
to be taught to arny personnel ranging fromrecruit to captain level for the
purpose of introducing this as a compul sory subject at pronotion exans.

99. The Governnent has al so benefited fromthe assistance received from
non- gover nment al organi zati ons i n conducting human ri ghts awareness programres
for the arnmed forces, the police and other public servants.

International Committee of the Red Cross

100. |1 CRC began conducting sem nars ainmed at further pronmoting the awareness
and understandi ng of international humanitarian |aw anong the arnmed forces in
Sri Lanka in 1986. Since the establishnment of an | CRC delegation in Sri Lanka
in 1990, these progranmes have continued and were expanded to include |aw
enforcenent officers, nenbers of special task forces, paramlitary units,
public servants and Sri Lanka Red Cross workers. Regular courses/lectures are

held for all levels of arnmed forces personnel in training centres and in
operational areas. Approximtely 35,000 persons have participated in these
sem nars since June 1993, 25,000 of them arned forces personnel. In

March 1997, the | CRC conducted a week-long sem nar on humanitarian |aw for
10 arny majors and 15 captains. These officers are expected to be sent in
teanms to training centres and operational areas to dissem nate this know edge.
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101. The ICRC has al so printed booklets in English, Sinhala and Tam | on
the Iaw of war and instruction manuals which have been distributed to the
forces. It also sponsors nmenbers of the arned forces to participate in

i nternational/regional sem nars on humanitarian | aw.

Centre for the Study of Human Ri ghts (CSHR)

102. The CSHR | aunched a programre in June 1993 to provide human rights
education for the arned forces and the police with a view to sensitizing them
to the value of human rights and to point out the limts of their powers.
Subsequent to prelimnary discussions with the Directors of Training of the
armed forces and police, two introductory sem nars/workshops were conduct ed
for a group of 31 new assistant superintendents of police and 7 nava

of ficers, respectively.

103. In 1995 steps were taken to supplenent the training of three specific
target groups, i.e. the policy maker, trainer and recruit levels of the arned
forces and the police. A training manual has been conpil ed covering human
rights standards and court cases for the trainers and a handbook for the
recruits. The training manual was formally presented to trainers in the arned
forces and the police in March 1995, at a one-day workshop held in Col onbo.

O her _activities

104. A diplom programme in forensic nedicine, conducted for practitioners of
crimnal |aw by the Faculty of Medicine of the University of Col onbo, also

i ncorporates a human rights conponent. One section of the course focuses on

| egal aspects of torture and deaths in custody. The course content includes

i nternational and national |egal standards which outlaw torture and deaths in
custody, with enphasis on the Convention agai nst Torture and the CAT Act

No. 22 of 1994.

105. Semnars and | ectures on the medical aspects of torture have been

organi zed by the Forensic Medical Department of the Medical Faculty in the
recent past, for the information of those in the nmedical profession as well as
t he general public. Human rights and torture is soon to be introduced as a
speci al subject of study for undergraduates studying nedicine at the

Uni versity of Col onbo.

Article 11. Mechanismto reviewrules with a
view to preventing torture

106. A nunber of governmental and non-governnental, formal and informal
mechani sns exist to review |l aws and practices having an inpact on human
rights.

107. The Government is at present engaged in enhancing and further expandi ng
t he fundanental rights entrenched in the Constitution. The Parlianentary

Sel ect Conmittee on Constitutional Reformappointed in 1994 to draft a new
Constitution is entrusted with this task. The Select Committee is a

mul ti-partisan body conprising representatives of all political parties

hol ding seats in Parlianent. Menbers of the public, registered politica
parties, non-governnental organizations and academ cs were al so extensively
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consulted with regard to their views on reform Over 70 neetings have been
hel d and a broad consensus has al ready been reached on the draft chapter on
fundanmental rights. The draft recognizes several rights not recogni zed under
the 1978 Constitution and allows a citizen to obtain relief in respect of

i nfringenment or inmnent infringement of rights by |ower courts which exercise
original jurisdiction, for exanple by failing to grant bail or failure to

foll ow prescribed procedures.

108. Committees and conm ssions are appointed by the Government fromtinme to
time to review specific |laws and practices inpacting on human rights. A
committee appointed in February 1995 “to Inquire into and Report on the
Reor gani zati on of the Police” has reviewed the human rights conmponent in
police training as well as the existing nmechani snms avail able to make
conpl ai nts against police officers. The Comrittee’ s reconmendations in this
regard are being considered by the Mnistry of Defence.

109. Inter-Mnisterial neetings convened as and when required also afford an
opportunity to review | aws and practices inpinging on rights. The
recommendat i ons nmade by the Human Ri ghts Committee on consi deration of

Sri Lanka’s fourth periodic report submtted under International Covenant on
Civil and Political Rights are currently being reviewed and processed by the
M nistries of Justice and Defence with a view to their inplenentation

110. The newl y established Human Ri ghts Conmmi ssion (HRC) of Sri Lanka will
function in an advisory capacity to the Government in the fields of

| egi sl ative and adm nistrative practice and nake recomendations to the
Governnment to ensure that these laws and practices are in conformty with the
Constitution and international human rights norns.

111. Non-governnental organi zati ons concerned with human rights act as

wat chdogs of governnental |aws, regulations and practices inmpacting on human
rights. The Governnent naintains a dialogue with the NGO community and their
suggesti ons and reconmendati ons are given the fullest consideration. For

i nstance, in 1991, the Centre for the Study of Human Ri ghts together with the
Nadesan Centre undertook to list, review and anal yse the inpact of energency
rule on the human rights of the people. Recomendations to reduce the harsh

i npact of energency regul ations were subnitted to the President in

Novenmber 1992. |In February 1993 the Government anmended sone ERs and undert ook
to revise others in keeping with the Centre’s recomendati ons.

112. Thi s di al ogue has been further strengthened by the appoi ntment of an
advi sory group conprising representatives of non-governnental organizations
active in the field of human rights, to assist the Mnistry of Foreign Affairs
to deal with human rights issues, in particular those relating to

i nternational obligations undertaken by Sri Lanka. The nmenbers of the

advi sory group serve in an individual capacity and on an honorary basis. Their
appoi ntnent in no way precludes themfromcontinuing to engage in their public
canpai gni ng for human rights including conmenting upon or criticizing the
Government’ s performance in this area.
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Energency requlations relating to arrest and detention

113. The Mnistry of Defence periodically reviews and amends ERs relating to
arrest and detention with a view to preventing excesses by officers. Over the
years these | aws have been considerably inproved and strengthened. Most
recently, regulation 22 relating to persons surrendering was conpl etely
repeal ed and replaced with a new and i nproved regul ation. According to the
anmendnent any person who surrenders to a governnental authority in connection
with certain specified offences, including any of fence under ERs, will not be
detained with other persons arrested under ERs or the PTA but will be handed
over to the Conmmi ssioner Ceneral of Rehabilitation who shall assign the
persons to a “Protective Accommpdati on and Rehabilitation Centre” for the
purpose of rehabilitation (Gazette No. 938/13 of 29 August 1996).

114. It nust be noted that the Governnent al one cannot decide to continue the
state of energency. It can only be extended a nonth at a tinme on being
approved by a mpjority vote after full debate in Parlianent.

Articles 12 and 13. Right of conplaint and provision for
pronpt and inpartial investigation

115. The police are duty bound to carry out a pronpt and inpartial

i nvestigati on whenever there is reasonable ground to believe that an act of
torture has been commtted or when a conplaint is nade alleging that a person
has been subjected to or is being subjected to torture.

116. According to section 109 (1) of the Crimnal Procedure Code any person
can give information relating to the commi ssion of a crime to any police
officer or inquirer, orally or in witing. |If fromreceipt of such

i nformati on or otherw se an officer in charge of a police station or inquirer
has reason to suspect the comm ssion of a cognizable offence he must send a
report to the Magistrate Court having jurisdiction in respect of such offences
or to his own imedi ate superior and nust proceed to investigate the facts and
ci rcunstances of the case and take such nmeasures as may be necessary for the
di scovery and arrest of the offender. Every police officer making an
investigation is vested with powers to require the attendance of persons who
are able to give information, orally exam ne any such person and search any
person. Once sufficient evidence is obtained the suspect can be arrested and
produced before a court of conpetent jurisdiction within 24 hours of such
arrest.

Conpl ai nts against police officers

117. Conpl ai nts agai nst police officers, including conplaints of alleged
torture, can be nade to a special subunit under the Senior Deputy Inspector
CGeneral (DIGQ/Adm nistration which has been set up for the purpose. The head
of the division is the Director/Disciplinary Inquiries

118. \Whenever a conplaint is received, the Director/Disciplinary Inquiries
registers it and sends it to the respective divisions to be inquired into.

The respective deputy inspectors general supervising these divisions send them
in turn to the Superintendent of Police (heads of division, functional or
territorial) to nake the necessary inquiries. |If a prima facie case against
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the officer is established at this prelimnary inquiry it is then sent for a
further panel inquiry chaired by an assistant superintendent of police. A
menber of the public also serves on the panel

119. On the findings of the inquiry, disciplinary proceedings are pursued in
accordance with the Police Odinance (section 55), Police Oders (section 82)
and the Establishment Code. |If the prelimnary investigations reveal a case
to proceed to crimnal action this is done, but any departnental inquiry which
has been initiated continues as stipulated in the Establishment Code.

120. A conplaint against a police officer can also be made to the Specia
Investigation Unit (SIU) which functions directly under the |Inspector Genera
of Police. \Whenever a conplaint of a serious nature has to be conducted, the
I nspector Ceneral of Police, at his discretion, refers those conplaints
directly to the SIU  The SIU reports directly to the Inspector Ceneral of
Police and, where necessary, files conplaints against police officers who are
found to have conmitted crimnal offences.

121. While an attenpt is made to deal with all conplaints pronmptly, shortage
of staff and other facilities in the Disciplinary Inquiries Unit hanpers the
prompt di sposal of conplaints. Another drawback is that the Departnent does
not have a nechanismto keep proper track of all the conplaints that have been
made agai nst officers. Since some conplaints are referred to the SIU and only
the bal ance referred to the Disciplinary Unit, there is no central point at

whi ch the nonitoring of conplaints can be done

122. A recent Police Commr ssion report has reconmended that a “cell” be
established directly under the Inspector CGeneral of Police to nonitor the
progress of all such cases and for effective followup action. The Comittee
has al so suggested that all conplaints against police officers should be
referred to a panel consisting of a nenber of the public, even at the
prelimnary inquiry stage, so that inpartiality of the inquiry is ensured.
Action is being taken in this regard.

The fundanental rights jurisdiction of the Suprene Court

123. Any person has the right to nake a conplaint to the Suprene Court where
hi s/ her fundanental right to protection fromtorture has been violated. Under
the new Supreme Court rules the Court's jurisdiction can be invoked sinply by
aletter.

124. The Court does not, however, conduct an investigation. Its decisionis
based on the docunentary evidence placed before it. Wiere the Court's
jurisdiction is invoked by a letter it may refer the matter for inquiry and
report to the HRC or the Bar Association. The Suprene Court may al so refer
any matter arising in the course of an application made to the Court under
article 126 of the Constitution to the Human Ri ghts Conmi ssion for inquiry and
report. See al so paragraphs 39-47 above.
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Human Ri ghts Conmi ssion of Sri Lanka (HRC)

125. The Conmmi ssion has the foll owi ng powers of investigation

(a) To procure and receive all evidence, witten or oral, and to
exam ne all such persons as w tnesses;

(b) To require the evidence of any witness, to be given on oath or
affirmati on;

(c) To summon any person residing in Sri Lanka to attend any neeting
of the Conmi ssion to give evidence or produce any document or other thing in
hi s possession, and to examne himas a witness or require himto produce any
docunment or other thing in his possession

(d) To admit, notw thstanding any of the provisions of the Evidence
Ordi nance, any evidence, whether witten or oral, which mght be inadm ssible
in civil or crimnal proceedings;

(e) To admit or exclude the public fromsuch inquiry or investigation
or any part thereof.

126. The powers and functions of the HRC have been further explained in
par agr aphs 28-34 above.

International Committee of the Red Cross

127. The ICRC is given full and free access to places of detention and hear
conplaints in confidence. Conplaints received by the ICRC are forwarded to an
appropriate authority for investigation. See also paragraphs 35-36 above.

Article 14. Conpensation and rehabilitation

128. Where a fundanental rights application has been nade to the Suprene
Court for the alleged infringenent of the right to freedomfromtorture, and
the all egati on has been proved, the Court in the exercise of its power “to
grant such relief or make such direction as it may deemjust and equitable in
the circunmstances” has invariably ordered conpensation for the victim
Varyi ng amounts of conpensation have been granted by the Court.

129. It is, however, recognized that the amobunts ordered by the Court may not
al ways be adequate. In ordering the paynent of compensation, the Court is
faced with certain difficulties. On the one hand, the Court nust endeavor to
di spose of the matter expeditiously. Thus, where serious personal injury is
caused an assessnment has to be nmade before the victins condition has

i nproved. On the other hand, the Court nust nmake its decision on the basis of
medi cal reports that nay be inadequate. Evidence on relevant matters such as
the incone of the petitioner, past and future |oss of inconme, past and future
medi cal and ot her expenses resulting fromthe injury, etc. are al so not
general ly placed before the court. Furthernore, in determ ning the anount
payabl e by the respondent the Court has to have regard to his neans.

130. Although the Act does not specifically address the question of payment
of adequate conpensation by the Hi gh Court to victinms of torture, in ternms of
section 17 (4) of the Crimnal Procedure Code a court can, upon conviction of
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a person of any offence or where it holds the charge to be proved but proceeds
to deal with the offender w thout convicting him order the person convicted
or against whomthe charge is held to be proved to pay conpensation, to be
determined by the court, to any person affected by the offence. Accordingly,
the High Court is vested with the power to award conpensation to victins of
torture.

131. There are a nunber of non-governnental organizations which provide

i ntegrated nedi cal, psychol ogical and counselling services for victinms of
torture. These services are tailored to the requirenents of each individual
Sonme NGOs specifically focus on assistance and rehabilitation of torture
victinms and their famlies. Wekly nmedical clinics are conducted in Col onmbo
and at outreach centres by these organi zations. According to these NGOs the
trauma of torture is conpounded by soci o-economic factors such as difficulties
in finding a job. Thus, such persons are assisted by referring themto other
NGOs for self-enploynent |oans, skills-training, etc.

Article 15. Statenents nmade as a result of torture

132. Under the Evidence Ordinance a confession obtained by any inducement,
threat or promise is irrelevant in crimnal proceedings in a court of |aw
Under the sanme Ordinance no confession nade by a person whilst he is in the
custody of a police officer can be taken as evi dence agai nst such person
Legi sl ati on enacted to cope with certain serious offences relating to the
security of the State and serious econom ¢ offences provide for the

adm ssibility of confessions in certain situations if nade in the presence of
certain police officers or officers of certain departnments. However, even in
t hose situations confessions caused by inducenment, threat or prom se are
regarded as irrelevant in crimnal proceedings.

133. Section 5 of the CAT Act of 1994, however, recognizes that a confession
ot herwi se inadmi ssible in any crimnal proceedings will be admi ssible in any
proceedi ngs instituted under the Act for the purpose only of proving the fact
t hat such confession was nmade

Article 16. Oher acts of cruel, inhunan or degrading treatnent
or _puni shnent not anmpunting to torture

134. O her acts of cruel, inhuman or degrading treatnment or puni shnent not
anounting to torture as defined in the Convention are offences under the Pena
Code. Where such an offence is conmtted by a person acting in an officia
capacity or at the instigation of, or with the consent or acqui escence of a
public official, any one of the foll ow ng provisions of the Penal Code nmay be
i nvoked: voluntary harm causing hurt (section 314), voluntary harm causing
grievous hurt (section 366), voluntary harm causing hurt to extort a
confession or to conpel restoration of property (section 321), voluntary harm
causing grievous hurt to extort a confession or to conpel restoration of
property (section 322), wongful restraint (section 330), wongful confinenment
(section 331), assault or use of crimnal force (section 343), crimna
intimdation (section 483), etc.

135. Note that three of the four illustrations given by the Penal Code under
section 321 refer specifically to public officers.
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Li st of annexes*

Convention agai nst Torture Act No. 22 of 1994

Penal Code No. 2 of 1883

Code of Crimnal Procedure No. 15 of 1979

Evi dence Ordi nance No. 14 of 1895.

Prevention of Terrorism Act No. 48 of 1979 as anended by Act No. 10 of 1982

Emergency (m scel | aneous provisions and powers) regulation No. 4 of 1994
relating to arrest and detention (as anmended)

Emer gency (establishnment of Human Ri ghts Task Force) regulation No. 1 of 1995
Presidential directives issued in July 1995 to the armed forces and the police
under regulation 8 (1) of the emergency (establishnment of Human Ri ghts Task
For ce)

Regul ation No. 1 of 1995 to enable the HRTF to exercise its powers and perform
its functions and for the purpose of ensuring that fundamental rights of
persons arrested or detained are treated humanely.

Regul ati on made by the President under the Public Security O dinance
resci ndi ng the HRTF

Nati onal Human Ri ghts Conmmi ssion Act No. 21 of 1996

Presidential directives issued in June 1997 to the armed forces and the police
to enable the HRC to performits functions effectively

Statistics on fundanental rights cases filed in the Suprene Court under
article 11 of the Constitution in 1995.

*  The annexes are available for consultation in the files of the Ofice
of the United Nations Hi gh Conmmi ssioner for Human Ri ghts.



