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Annex
VI EWs OF THE COW TTEE AGAI NST TORTURE UNDER ARTI CLE 22,
PARAGRAPH 7, OF THE CONVENTI ON AGAI NST TORTURE AND OTHER
CRUEL, | NHUVAN OR DEGRADI NG TREATMENT OR PUNI SHVENT -
TWVENTY- SECOND SESSI ON
concer ni ng
Comuni cation No. 104/1998
Subnmitted by: M B.B. (nane wi thhel d)
Al leged victim The aut hor
State party: Sweden
Dat e of comruni cati on: 12 Decenber 1997

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treatnent or
Puni shment

Meeting on 5 May 1999,

Havi ng concluded its consideration of conmunicati on No. 104/1998,
submitted to the Commttee agai nst Torture under article 22 of the Convention
agai nst Torture and Other Cruel, |Inhuman or Degradi ng Treatnent or Puni shment,

Having taken into account all information nade available to it by the
aut hor of the communication and the State party,

Adopts its Views under article 22, paragraph 7, of the Convention

1. The author of the conmunication is MB.B., an Iranian national born

in 1965, at present seeking asylumin Sweden. He clainms that he risks being
tortured and executed if he is forced to return to Iran. No article of the

Convention is specifically invoked in the conmunication. The author is not

represented by counsel

Facts as presented by the author

2.1 The author states that his father is an orthodox Iranian Miuslimand a
supporter of the Iranian reginme. Through his influence the author was drafted
by the Iranian Revolutionary Guards (Pasdaran) and fought for three years in
the front lines. Wile working as a revolutionary guard, the author also had
a normal civil job as a nmechanic in Isfahan, in order to conceal his

i nvol venment with the Pasdaran fromhis famly. He was issued with an identity
card as a nenber of the National CGuard.
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2.2 The author states that his situation becanme very difficult when he
refused to performcertain tasks assigned to him For that reason he decided
to | eave for Sweden, where his nother and stepfather were living. He left the
country on a valid passport, which he obtained by paying a | arge anount of
money, and a tourist visa that his stepfather hel ped himto obtain. He
arrived in Sweden on 26 Cctober 1995 in poor psychol ogical condition. On

10 January 1996 he applied for asylum His application was disnm ssed by the
Swedi sh Board of Immgration on 5 Septenber 1996. The Aliens Appeal Board
turned down his appeal on 21 April 1997.

2.3 In June 1996, the author converted to Christianity. Menbers of his
fam|ly who are still living in lran informed himthat the Pasdaran had i ssued
a warrant of arrest and that the Supreme Court of Iran had issued an order of
execution agai nst him

The conpl ai nt

3.1 In view of his past involvement with the Pasdaran and his conversion to
Christianity the author fears that he will be subjected to torture and
executed upon his return to Iran

State party's observations

4.1 On 19 January 1998 the Committee, acting through its Special Rapporteur
for new communications, transmtted the communication to the State party for
coments and requested the State party not to expel or deport the author to
Iran while his comruni cati on was under consideration by the Cormittee. 1In a
subm ssion on 29 June 1998 the State party informed the Comrittee that, on
21 January 1998, the Swedish Inmgration Board had decided to stay the
enforcenent of the expulsion until further notice, pending the Committee's
final decision on the matter.

4.2 Wth respect to the adm ssibility of the communication the State party
states that it is not aware of the present matter having been or being the

obj ect of any other procedure of international investigation or settlenent.

It also states that chapter 2, section 5 (b), of the Aliens Act provides for a
re-exam nation of the permt issue. A new request for a residence permt may
be | odged with the Aliens Appeals Board at any tinme. Such a request nust

al ways be considered by the Board, provided that there are new circunstances
that could call for a different decision. Finally, the State party, with
reference to its submission on the nerits, maintains that the comunication
shoul d be consi dered i nadm ssi ble as being incompatible with the provisions of
t he Conventi on.

4.3 As for the nmerits, the State party provides the follow ng informtion
and assessment.

4.4 The author subnmitted an application for residence and a work permt to

t he Swedi sh Enbassy in Tehran on 18 May 1995. On that occasion he indicated
that he was a “retired National Pasdar Guard”. He entered Sweden on

26 Cctober 1995 on a visa valid for 90 days and travelled with a valid Iranian
passport. He did not apply for asylumuntil 10 January 1996. H s spouse and
three children remain in Iran.
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4.5 During the initial investigation follow ng the author's first request
for asylum he stated that he had worked at a *Sepah-Pasdaran” and his duties
were to spy on the anti-revolutionary forces in Iranian Kurdistan. 1In the
course of his work he was given training in methods of torture, and he

m streated people. He also took part in executing people w thout trial

Since he was not considered nentally strong enough to carry out torture he was
ordered to obtain information about opponents of the regime and to hand it
over to the authorities. He also stated that he had not been able to tell his
spouse and children about his work and that he left Iran because he coul d not
bear his work any longer. Since menbers of the mlitary are not allowed to
have passports |legally, he obtained one through bribery. He did not know

anyt hing about an exit permit. He converted to Christianity on 23 July 1996.
Finally, he said that if he returned to Iran he would be in danger of
execution.

4.6 On 5 Septenber 1996 the National Immgration Board rejected the author's
application for asylum The Board noted that he had travelled fromlran on a
valid Iranian passport and exit permt, which nmeans that at the time of his
departure he was not of particular interest to the Iranian authorities. The
Board considered that this fact was further supported by the author's earlier
application for a residence permt, in which he had stated that he no | onger
wor ked for the Pasdaran. The Board found it extrenely unlikely that he woul d
be allowed to leave Iran if, at that point in tinme, he was active in the
mlitary service in the way he described. The information on how he bribed a
person at the airport at the time of his departure was deemed not to be
credi bl e.

4.7 Mor eover, the Board pointed out that the author waited over two nonths
before applying for asylum which is an indication that he did not regard his
situation in his home country as particularly serious. Consequently, the
Board did not find his claimthat he runs the risk of arousing the
authorities' special interest on his return to Iran to be credible. The Board
concl uded that there were no reasons to believe that by returning to his hone
country, the author would risk exposure to the kind of persecution or
harassment that would constitute grounds for asylum The Board did not find
any other reason for granting a residence pernit. It considered that the kind
of activities that the author said he took part inin lran, inter alia
executing people without trial, are crinmes against humanity as referred to in
article 1 F of the 1951 Convention relating to the Status of Refugees.
Regar dl ess of any judgenent about his credibility, such a circunstance is
sufficient reason to refuse asylum in accordance with the 1951 Conventi on

4.8 In his appeal to the Aliens Appeals Board the author maintained that he
had been a so-called special agent. He submitted copies of two identity cards
to the police in Boras in January 1996. One of the cards, which was issued by
a conpetent authority, shows that he had term nated his service as a specia
agent, although in fact he had not. The second card shows that he was stil
enpl oyed and active as a special agent. This card was exclusively intended
for national use. He further stated that in Iran people who have opposed the
regi me, been drug traffickers or carried on other undesired activities may be
“got rid of” without a trial and that he used to receive orders fromhis
superiors that a certain undesired person should di sappear. From 1988 to
1992, he was part of a group within Sepha which carried out activities in that
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context in Kurdistan and Khozestan. During the years 1992-1996 he underwent
further training at a school of torture. However, he did not hinself inflict
torture on prisoners but only had to “watch”. On sone 40 occasi ons he
execut ed puni shment in the form of whipping. By neans of substantial bribes
to a menmber of Sepha, he was able to |leave Iran with a valid passport despite
the fact that he was not entitled to | eave the country.

4.9 The author further contended that the assertion in the decision of the
Nati onal Inmmgration Board that he had retired was not correct, since he was
too young to retire. He had waited for two nonths before applying for asylum
after his arrival in Sweden because he was very depressed. However, he
contacted the police as soon as he began to feel better. For many years he
had felt a strong attraction to Christianity. In Sweden he attended tuition
at St. Andrews Church in Gothenburg and converted to Christianity on

23 June 1996. If it should cone to the knowl edge of the Iranian authorities
that he had converted to Christianity, it would nean certain death. He is
very concerned about his children and his spouse since he does not know what
their situation in lranis. The fam |y may be puni shed because of his
desertion.

4.10 On 21 April 1997 the Aliens Appeals Board turned down his appeal. The
Board stated that it could be seen fromthe author's passport that he
underwent the usual passport control in Tehran airport, which nmeant that he
was not of particular interest to the authorities at the time of his departure
fromlran. The Board al so noted that persons who | eave from Tehran airport
undergo strict controls. The claimthat he was only able to |l eave Iran with
the aid of bribes was therefore not deened reasonable. At the sanme tine the
Board did not find the claimthat he was active within the arned forces and
therefore under a prohibition to travel at the time of his departure to be
credi bl e.

4.11 The Board also pointed out that the author waited for nore than two
mont hs after entering Sweden before applying for asylum which suggests that he
did not feel a great need for protection when he arrived. Regarding his
conversion, the Board considered that a convert does not run any significant

ri sk of harassment by the authorities as a result.

4.12 On 30 Cctober 1997 the Aliens Appeals Board exam ned a new application
for asylumfiled by the author, with which he submtted a document, dated

11 June 1996, which he clainmed had recently been given to himby an

acquai ntance and had been obtai ned through bribes. He asserted, inter alia,
that the docunment had been drawn up by a “prosecutor at the revolutionary
court centre in Iran” and proved that the author was wanted in lIran. This was
a later devel opnent since he was clearly not wanted by the police when he |eft
I ran.

4.13 The author subsequently submitted a copy of a judgenment

dated 15 July 1996 which he clainmed had been drawn up by Iran's suprene
mlitary tribunal. He stated that the crines he is guilty of are that he
left his position as a security officer in Sepah, joined groups that oppose
I sl am endangered the security of the State and unlawfully left the country.
He stated that he had received the docunent in question by post fromlran
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4.14 On 10 July 1997, the Board decided to stay the enforcenment of the
refusal of entry decision. It then nmade arrangenents for an investigation of
the judgement through the Swedi sh Enbassy in Tehran

4.15 1In a statenent dated 4 Septenber 1997, the Enbassy concl uded that the
judgenent and the docunment fromthe prosecution authority were clear
forgeries. After having been infornmed of the Enbassy's comuni cation, the
author wrote to the Board insisting that he had given truthful information
that he was not aware that the docunents were not genuine. He also insisted
that he risked capital punishnent if he returns to Iran

4.16 In its decision of 30 October 1997 the Board did not find cause to nmake
any ot her assessnent than the one which was presented in the Enbassy's
comuni cation. In an overall assessment of the material presented together

wi th what had previously enmerged in the case, the Board found that the
circunstances did not confirmthat the author was in need of protection under
the Aliens Act. Furthernmore, the Board did not find grounds to consider that
an enforcenment of the expul sion would be contrary to humanitarian
requirenents. It therefore rejected the new application

4.17 The State party argues that in determ ning whether article 3 of the
Convention applies in a particular case the foll owi ng considerations are
relevant: (a) the general situation of human rights in the receiving country,
al t hough the existence of a consistent pattern of gross, flagrant or mass
violations of human rights is not in and of itself determ native; (b) the

i ndi vi dual concerned nust be personally at risk of being subjected to torture
in the country to which he would be returning; and (c) “substantial grounds”
in article 3 (1) nmeans that the risk of the individual being tortured if
returned is a “foreseeabl e and necessary consequence”

4.18 The State party is aware that the Government of the Islam c Republic of
Iran is reported to be a major abuser of human rights. It leaves it to the
Conmittee to decide whether there exists at present a consistent pattern of
gross, flagrant or mass violations of human rights in the country.

4.19 Regarding the personal risk of being subjected to torture in Iran the
State party contends that several provisions in the Aliens Act reflect al nost

exactly the principle laid dowm in article 3 of the Convention. |In applying
article 3 therefore the Conmittee is carrying out virtually the sane test as
the Swedi sh authorities. In making this test it should be taken into account

that a mere possibility of torture cannot in itself be sufficient to
constitute a violation of article 3 of the Convention. The risk nust be
substantiated with regard to the circunstances and the asyl um seeker's
personal conditions insofar as they can be objectively certified.

4.20 In the present case the Swedish authorities have clearly found no
substantial grounds for believing that the author would be at risk of being
subj ected to torture upon his return to Iran. The State party shares the
assessnment nmade by the Swedish authorities in this respect and would like to
poi nt out certain circunstances which are considered to be of specia

i nportance in this context.
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4.21 Firstly, the author travelled fromlran on a valid Iranian passport and
with an exit permt. It may be seen fromthe author's passport that he
underwent the usual passport control in connection with his departure from
Tehran airport. In the light of the Governnent's know edge of departure
controls at Tehran airport, this nmeans that he was not of particular interest
to the authorities at the time of his departure. This conclusion is further
supported by the author's earlier application for a residence permt in which
he had stated that he no | onger worked for the “Pasdaran”. It is extrenely
unlikely that he would be allowed to leave Iran if at that point he was active
inthe mlitary service in the way he described. Special perm ssion issued by
the Iranian authority concerned is required for mlitary personnel to |eave
Iran. Thus, the claimthat he was active within the arnmed forces and
therefore under a prohibition to travel at the time of his departure are not
credi ble. These circunstances conflict with the assertion that the author is
of particular interest to the Iranian authorities.

4.22 Finally, the comrunication fromthe Enbassy of Sweden in Tehran clearly
shows that the docunment submitted by the author in the formof a judgenment by
Iran's supreme court and a search warrant fromthe prosecution authorities
were manifest forgeries. This too gives cause for doubt and underm nes the
author's general credibility. Mreover, the author waited over two nonths

bef ore applying for asylum which indicates that he did not regard his
situation in his home country as particularly serious. Nothing in this matter
supports the author's claimthat he would be at risk of being subjected to
torture or other formof ill-treatment upon his return to Iran

4.23 Finally, the information which the author has provided about what
happened to himin Iran and in other respects does not denonstrate that the
risk of detention or torture is a foreseeable and necessary consequence of his
return to Iran.

4.24 The State party thus maintains that in the present case substantia
grounds do not exist for believing that the author would be in danger of being
subjected to torture. An enforcenent of the expulsion order to Iran would
therefore, in the present circunstances, not constitute a violation of

article 3 of the Convention.

Aut hor's conments

5.1 In his coments on the State party's subm ssion the author clains that
he never said that he was a “retired National Pasdar Guard” and that the

m sunder st andi ng nmay be due to a poor translation. He insists that he is a
Pasdar Guard, as the identity card he gave to the Swedi sh inm gration
authorities attests.

5.2 Before the tourist visa was granted his sponsor in Sweden had expl ai ned
to the Swedi sh authorities that the author wanted to | eave Iran because he was
a menber of the Pasdar Guard and wi shed to convert to Christianity.

Therefore, the imrgration authorities knew that the author was comng to
Sweden for permanent residence. Myreover, the State party itself has

acknow edged that the author had submtted an application for residence and a
work permt to the Swedi sh Enbassy in Tehran on 18 May 1995. The delay in
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applying for asylum once he was in Sweden, was due to serious illness. The
police officer in Boras who interviewed himnoticed that he was seriously ill.

5.3 The aut hor denies having said to the imm gration authorities that he had
whi pped, inflicted other kinds of ill-treatment on or participated in
extrajudi cial executions of people and states that he left Iran precisely
because he did not want to commt crimnal acts. He clains that the

m sunder standi ng on this issue was al so due to a poor translation

5.4 The State party states that the author submitted copies of two identity

cards to the police in Boras. The author contends, however, that he submtted
the originals, not copies, and that these cards were undeni abl e evi dence that

he was a nenber of the Sepah Pasdar Guard until he left the country. It is

al so undeni able that if a menber of the Pasdar Guard flees the country he wll
be puni shed with death, even if he remains outside Iran

5.5 The author contests the State party's statement that persons converting
fromlslamto Christianity are not at risk in Iran and states that sone
converts have even been executed recently. He also conplains about the
Swedi sh authorities having infornmed the Iranian authorities about his
application for asylum since that would expose himto further risk.

5.6 Wth respect to the observation by the State party that an Iranian
citizen has to pass strict controls at Tehran airport, the author argues that
this is true only if the person has been reported as suspicious. A Pasdar
Guard may, on the contrary, enjoy certain privileges at the airport.

5.7 Wth respect to the docunents found to be forgeries, the author argues
that he hinself is not sure that these docunents are authentic but that he
cannot be held responsible for authenticity of docunents he has received from
Iran. He further conpl ains about the Swedish authorities having infornmed the
I ranian authorities that the docunents were fal se and had been obtai ned

t hrough bri bes.

5.8 In a further subm ssion the author informed the Conmittee that
on 16 Decenber 1998 he filed another appeal with the immgration authorities
that was al so rejected

| ssues and proceedi ngs before the Comrittee

6.1 Bef ore considering any clainms contained in a conmunication, the
Committee agai nst Torture nust deci de whether or not it is adm ssible under
article 22 of the Convention. The Committee has ascertained, as it is
required to do under article 22, paragraph 5 (a), of the Convention, that the
same matter has not been and is not being exam ned under another procedure of
i nternational investigation or settlement. The Committee is further of the
opinion that all domestic renedi es have been exhausted and finds that no
further obstacles to the adm ssibility of the comrunication exist. Since both
the State party and the author's counsel have provi ded observations on the
merits of the comunication, the Commttee proceeds with the consideration of
those nerits.
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6.2 The issue before the Committee is whether the forced return of the
author to Iran would violate the obligation of Sweden under article 3 of the
Convention not to expel or to return a person to another State where there are
substantial grounds for believing that he would be in danger of being
subjected to torture.

6.3 The Committee nust decide, pursuant to paragraph 1 of article 3, whether
there are substantial grounds for believing that the author would be in danger
of being subjected to torture upon return to Iran. |In reaching this decision
the Commttee nust take into account all relevant considerations, pursuant to
paragraph 2 of article 3, including the existence of a consistent pattern of
gross, flagrant or mass violations of human rights. The aimof the

determ nation, however, is to establish whether the individual concerned would
be personally at risk of being subjected to torture in the country to which he
or she would return. The existence of a consistent pattern of gross, flagrant
or mass violations of human rights in a country does not as such constitute a
sufficient ground for determ ning that a particul ar person would be in danger
of being subjected to torture upon his return to that country; specific
grounds rnust exist indicating that the individual concerned would be
personally at risk. Simlarly, the absence of a consistent pattern of gross
viol ati ons of human rights does not nmean that a person cannot be considered to
be in danger of being subjected to torture in his or her specific

ci rcumst ances.

6.4 In the case under consideration the Commttee notes the statement of the
Nati onal Inmgration Board that the author was not entitled to asylumin
accordance with the Convention relating to the Status of Refugees in view of
the fact that he had admtted having conmtted the kind of crines referred to
inarticle 1 F of the said Convention. The Committee recalls, however, that
unli ke the provisions of the above Convention, article 3 of the Convention
agai nst Torture and Ot her Cruel, Inhuman or Degradi ng Treatnent or Puni shment
applies irrespective of whether the individual concerned has committed crines
and the seriousness of those crinmes. On the other hand, the | egal status of
the individual concerned in the country where he/she is allowed to stay is not
rel evant for the Commttee.

6.5 The Committee further notes the State party's argunent that “substantia
grounds” in article 3, paragraph 1, of the Convention neans that the risk of
t he individual being tortured if returned is a “foreseeabl e and necessary
consequence”. In this respect the Comrittee recalls its previous
jurisprudence 1/ that the requirement of necessity and predictability should
be interpreted in the light of its general coment on the inplenentation of
article 3 which reads: “Bearing in mnd that the State party and the
Conmittee are obliged to assess whether there are substantial grounds for
believing that the author would be in danger of being subjected to torture
were he/she to be expelled, returned or extradited, the risk of torture mnust
be assessed on grounds that go beyond nere theory or suspicion. However, the
ri sk does not have to neet the test of being highly probable” (A/ 53/44,

annex | X, para. 6).

1/ Comuni cation No. 101/1997 (CAT/C/ 21/ D/ 101/1997), Views adopted on
20 Novenber 1998
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6.6 In the present case the Conmittee notes that the author has provided it
with an account of his activities in Iran which differs in many respects from
the one he provided to the Swedish authorities. 1In the Conmttee's view, the
i nportant disparities cannot fully be explained by “poor translations”, as
suggested by the author, and raise doubts about his credibility. The author's
credibility is further underm ned by the fact that he provided the Swedi sh
authorities with copies of an arrest warrant issued by a prosecutor and a
judgenent drawn up by the supreme nmilitary tribunal of Iran which turned out
to be forgeries. 1In these circunstances the Commttee finds that the author
has not substantiated his clains that he is at risk of being tortured if he
returns to Iran.

6.7 The Conmittee further notes that the author has also failed to
substantiate his claimthat deserters fromthe Pasdaran who | eave the country,
as well as converts to Christianity, in general face a risk of being subjected
to torture, especially if, in the case of the latter, they are not prom nent
menbers of the Christian comunity.

6.8 The Conmittee notes with concern the nunmerous reports of human rights
viol ations, including the use of torture, in Iran, but recalls that for the
purposes of article 3 of the Convention, the individual concerned nust face a
foreseeabl e, real and personal risk of being tortured in the country to which
he is returned. 1In the light of the foregoing, the Cormittee deens that such
a risk has not been established.

6.9 On the basis of the above considerations the Committee considers that
the informati on before it does not show substantial grounds for believing that
the author runs a personal risk of being tortured if he is sent back to Iran

7. The Conmittee against Torture, acting under article 22, paragraph 7, of
the Convention against Torture and O her Cruel, Inhuman or Degradi ng Treat ment
or Punishment, concludes that the decision of the State party to return the
author to Iran does not constitute a breach of article 3 of the Convention

[ Text adopted in English (original version) and translated into French
Russi an and Spani sh.]



