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ANNEX

OPI NION OF THE COMWM TTEE ON THE ELI M NATI ON
OF RACI AL DI SCRI M NATI ON

FI FTY- FOURTH SESSI ON
concer ni ng

Communi cation No. 10/1997

Submitted by: Zi ad Ben Ahmed Habassi [represented by counsel]

Al leged victim The aut hor

State party concerned: Denmar k

Date of communication: 21 March 1997 (initial subm ssion)

The Committee on the Elimnation of Racial Discrimnation, established
under article 8 of the International Convention on the Elim nation of Al
Forns of Racial Discrimnation

Meeting on 17 March 1999,

Havi ng concluded its consideration of conmunication No. 10/1997,
submitted to the Committee under article 14 of the International Convention on
the Elimnation of Al Forns of Racial Discrimnation

Having taken into consideration all witten informati on nmade avail abl e
to it by the author and the State party,

Bearing in mnd rule 95 of its rules of procedure requiring it to
formulate its opinion on the comruni cation before it,

Adopts the foll ow ng:
OPI NI ON

1. The aut hor of the communication is Ziad Ben Ahmed Habassi, a Tuni si an
citizen born in 1972 currently residing in Arhus, Denmark. He clains to be a
victimof violation by Denmark of article 2, paragraph 1 (d), and article 6 of
the International Convention on the Elimnation of Al Forms of Racia
Discrimnation. He is represented by counsel

The facts as presented by the author

2.1 On 17 May 1996 the author visited the shop “Scandi navian Car Styling” to
purchase an alarmset for his car. Wen he inquired about procedures for
obtaining a | oan he was informed that *Scandi navian Car Styling” cooperated

wi th Sparbank Vest, a |ocal bank, and was given a |oan application form which
he conpl eted and returned i medi ately to the shop. The application form
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included, inter alia, a standard provision according to which the person
applying for the | oan declared hinmself or herself to be a Danish citizen. The
aut hor, who had a permanent residence permt in Denmark and was married to a
Dani sh citizen, signed the formin spite of this provision.

2.2 Subsequent |y, Sparbank Vest informed the author that it would approve
the loan only if he could produce a Danish passport or if his wife was

i ndi cated as applicant. The author was also infornmed that it was the genera
policy of the bank not to approve |oans to non-Danish citizens.

2.3 The aut hor contacted the Docunentary and Advisory Center for Racia

Di scrimnati on (DRC) in Copenhagen, an independent institution which had been
in contact with Sparbank Vest on previous occasions about the bank's | oan
policy vis-a-vis foreigners. |In a letter dated 10 January 1996 the DRC had
requested Sparbank Vest to indicate the reasons for a |loan policy requiring
applicants to declare that they were Danish citizens. Sparbank Vest had
informed the DRC, by letter of 3 March 1996, that the requirenent of
citizenship nmentioned in the application formwas to be understood merely as a
requi rement of permanent residence in Denmark. Later, the DRC requested

i nformati on fromthe bank about the nunber of foreigners who had actually
obtained oans. On 9 April 1996 Sparbank Vest informed the DRC that the bank
did not register whether a custonmer was a Danish citizen or not and therefore

it was not in a position to provide the information requested. It also said
that in cases of foreign applicants the bank made an eval uation taking into
account whether the connection to Denmark had a tenporary character. 1In the

bank's experience, only by a permanent and stable connection to the country
was it possible to provide the necessary service and ensure stable
comuni cation with the custoner.

2.4 On 23 May 1996 the DRC reported the incident concerning the author to
the police departnent in Skive on behalf of the author, alleging that the bank
had vi ol ated the Danish Act on the prohibition of differential treatnment on
the basis of race. The DRC encl osed copies of its previous correspondence

wi th Sparbank Vest. By letter dated 12 August 1996 the police informed the
DRC that the investigation had been di scontinued given the |ack of evidence
that an unl awful act had been conmtted. The letter indicated that the

requi renent of Danish citizenship had to be considered in connection with the
possibility of enforcenment and that the bank had gi ven assurances that the
provi si on woul d be del eted when printing new application fornmns.

2.5 On 21 August 1996 the DRC | odged a conplaint with the State Prosecutor
in Viborg, challenging the decision of the police departnent to consider the
citizenship criterion legitimte. The author had a clear permanent connection
to Denmark in view of the fact that he was married to a Danish citizen and had
a regular job. The fact that the bank still insisted on docunmentation with
regard to Danish citizenship constituted a discrimnatory act which could not
be justified by the bank's interest in enforcing its claim The DRC al so
enphasi zed the fact that Sparbank Vest had not provided any information
regardi ng foreign custoners, despite the fact that such information was

rel evant to determ ne whether or not the |oan policy was discrimnatory. By
letter dated 6 Novenber 1996 the State Prosecutor informed the DRC that he did
not see any reason to overrule the police decision
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2.6 The author indicates that the decision of the State Prosecutor is final
in accordance with section 101 of the Danish Adm nistration of Justice Act.

He al so states that questions relating to brining charges agai nst individuals
are entirely at the discretion of the police and, therefore, the author has no
possibility of bringing the case before a court.

The conpl ai nt

3.1 Counsel clains that the facts stated above amount to viol ations of
article 2, paragraph 1 (d), and article 6 of the Convention, according to

whi ch all eged cases of discrimnation have to be investigated thoroughly by
the national authorities. |In the present case neither the police departnent
of Skive nor the State Prosecutor exam ned whether the bank's |oan policy
constituted indirect discrimnation on the basis of national origin and race.
In particular, they should have exam ned the follow ng issues: first, to what
extent persons applying for | oans were requested to show their passports;
second, to what extent Sparbank Vest granted | oans to non-Danish citizens;
third, to what extent Sparbank Vest granted | oans to Danish citizens |iving
abr oad.

3.2 Counsel further clains that in cases such as the one under consideration
there m ght be a reasonable justification for permanent residence. However,

if loans were actually granted to Danish citizens who did not have their

per manent residence in Denmark, the criterion of citizenship would in

fact constitute racial discrimnation, in accordance with article 1

subpar agraph 1, of the Convention. It would be especially relevant for the
police to investigate whether an intentional or an unintentional act of

di scrimnation in violation of the Convention had taken pl ace.

State party's subni ssion on adnmi ssibility and counsel's coments

4.1 In a subm ssion dated 28 April 1998 the State party notes that according
to section 1 (1) of Act No. 626 (Act against Discrimnation) any person who,
whi | e perform ng occupational or non-profit activities, refuses to serve a
person on the sanme conditions as others due to that person's race, col our
national or ethnic origin, religion or sexual orientation is liable to a fine
or inprisonment. Violation of the Act is subject to public prosecution

i.e. private individuals cannot bring a case before the courts.

4.2 If the prosecutor considers that no of fence has been conmtted, or that
it will not be possible to bring evidence sufficient for conviction and,
therefore, discontinues the investigation, the injured party still has the

possibility of bringing a civil action claimng conmpensation for pecuniary or
non- pecuni ary damage. An action claimng conpensation for pecuniary danmage is
not relevant in the present case, since the |oan was actually granted with the
applicant's wife listed as borrower and the applicant as spouse. It would,
however, have been relevant to bring a civil declaratory action against the
bank claimng that it acted against the |law when it refused the |oan
application. Such action is recognized in donestic case-law. Accordingly,
the State party considers that a civil action is a possible renedy which the
appl i cant shoul d have nade use of and that the non-use of this remedy renders
t he case inadm ssible.



CERD/ C/ 54/ D/ 10/ 1997
page 5

4.3 The State party also argues that the author had the possibility of
conplaining to the Orbudsman of the Dani sh Parlianent about the decision of
the prosecutor. The fact that the prosecutors are part of the public

adm ni stration nmeans that their activities are subject to the Orbudsman's
power to investigate whether they pursue unlawful aimnms, whether they nake
arbitrary or unreasonabl e decisions or whether they commt errors or om ssions
in other ways in the performance of their duties. The result of a conpl aint
to the Onbudsman may be that the police and the prosecutor reopen the

i nvestigation.

4.4 The State party also argues that the conmunication is manifestly
ill-founded. Its objections, however, are explained in its assessment of the
merits of the case.

5.1 Counsel contends that the State party fails to indicate on which

provi sion of the Danish Act on Tort it bases its claimthat civil action can
be taken agai nst Sparbank Vest. He assunes that the State party refers to
section 26 of the Act. However, to his knowl edge, no cases relating to racia
di scrimnation have ever been decided by Dani sh courts on the basis of that
section. Accordingly, there is no evidence in Danish case-law to support the
interpretation given by the State party.

5.2 Counsel also contends that a private party may only be |iable under
section 26 if there is an act which infringes national law. In the present
case, however, the relevant bodies within the prosecution systemdid not find
any reason to investigate; it would, therefore, have been very difficult to
convince a court that there was any basis for liability on the part of

Spar bank Vest. In those circunstances a theoretical remedy based on

section 26 of the Danish Act on Tort does not seemto be an effective remedy
wi thin the neaning of the Convention.

5.3 Wth respect to the possibility of filing a conplaint with the
Onbudsman, counsel argues that such remedy is irrelevant, since the
Orbudsman' s deci sions are not |egally binding.

The Commttee's adm ssibility decision

6.1 During its fifty-third session in August 1998 the Conmittee exami ned the
adm ssibility of the communication. It duly considered the State party's
contention that the author had failed to exhaust donestic remedi es but

concl uded that the civil remedies proposed by the State party could not be
consi dered an adequate avenue of redress. The conplaint which was filed first
with the police departnment and subsequently with the State Prosecutor alleged
the comm ssion of a crimnal offence and sought a conviction under the Danish
Act against Discrimnation. The same objective could not be achi eved by
instituting a civil action, which would [ ead only to conpensation for damages.

6.2 At the same time the Committee was not convinced that a civil action
woul d have any prospect of success, given that the State Prosecutor had not
considered it pertinent to initiate crimnal proceedings regarding the
applicant's claim Nor was there much evidence in the information brought to
the attention of the Committee that a conplaint before the Orbudsman woul d
result in the case being reopened. Any decision to institute crimna
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proceedi ngs would still be subject to the discretion of the State Prosecutor
No possibilities would then be left for the conplainant to file a case before
a court.

6.3 Accordingly, on 17 August 1998, the Committee decl ared the comrunication
adm ssi bl e.

The State party's observations on the nerits

7.1 The State party submits that M. Habassi conplained to the police

on 28 May 1996. On 12 August 1996 the police interviewed the credit manager
of Sparbank Vest in Skive, who was notified of M. Habassi's conpl aint.
According to the police report the manager stated that all |oan applicants
signed the same type of application formand that the Dani sh Bankers
Associ ati on had deci ded that the phrase “that | am a Dani sh national” would be
del eted when the application forms were reprinted. No further investigative
steps were taken. By letter dated 12 August 1996 the Chi ef Constable in Skive
informed the DRC that it had decided to discontinue the investigation, since
it could not reasonably be assumed that a crimnal offence subject to public
prosecuti on had been conmmitted. The letter also provided details on the
possibility of filing an action for damages and encl osed gui delines on how to
file a conplaint. By letter of the same date the Chief Constable also

i nfornmed Sparbank Vest that the investigation had been discontinued.

7.2 The State party recalls that on 21 August 1996 the DRC conpl ai ned about
the Chief Constable's decision to the District Public Prosecutor in Viborg.
DRC stated in its conplaint that it found it worrying that the Chief Constable
apparently considered the requirenment of nationality notivated by the need to
ensure enforcenment to be a lawful criterion. M. Habassi had a Danish civi
regi strati on nunber and a national register address in Denmark. That in
itself ought to have been sufficient to prove his ties with Denmark. In
addition, he stated on the |oan application that he received a salary and had
a Dani sh spouse. The bank's practice of demandi ng docunentati on about
nationality was a discrimnatory act which could not be justified by

consi derati ons of enforcenent.

7.3 DRC al so stated that for M. Habassi it was immterial whether the
refusal of the bank was based on negative attitudes towards ethnic mnorities
(for instance that they are poor debtors) or on genuine concern on the part of
t he bank about enforcenent. The salient fact was that despite having
satisfied all the conditions for being granted a | oan, he was required
(probably because of his foreign-sounding nane) to provide further
docunentation. It was therefore M. Habassi's M ddl e East background that was
t he cause of the refusal and not the nore formal criterion of nationality.

The bank's statenent that the requirenent of Danish nationality would be
removed fromthe application forns did not alter the fact that M. Habassi had
been exposed to unlawful differential treatnment agai nst which the Danish
authorities had a duty to offer protection pursuant to the Convention

7.4 The State party also recalls that the District Public Prosecutor found
no basis for reversing the Chief Constable's decision and argued, in
particul ar, that neither the Act against Discrimnation nor the Convention

i nclude nationality as an independent ground of discrimnation. Against this
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background it nust be assuned that discrimnation against foreign nationals
only violates the Act to the extent that it could be assinmlated to

di scrimnation on the basis of national origin or one of the other grounds
listed in section 1 (1). According to the legislative history of the Act, it
had to be presuned that certain fornms of differential treatnent could be
considered lawful if they pursued a legitimate aimseen in the |ight of the
purpose of the Act. 1In the processing of |oan applications the applicant's
ties with Denmark nmay be of inportance, anong other things, for assessing the
possibility of enforcement of the creditor’'s claim In consideration of this
the data concerning the applicant's nationality were objectively justified.

7.5 The State party argues that the police investigation in the present case
satisfies the requirenment that can be inferred fromthe Convention and the
Committee's practice. According to the Adm nistration of Justice Act the
police initiates an investigation when it can be reasonably assuned that a
crimnal offence subject to public prosecution has been comritted. The
purpose of the investigation is to clarify whether the conditions for inposing

crimnal liability or other crimnal sanctions have been fulfilled. The
police will reject an information laid if no basis is found for initiating an
investigation. |If there is no basis for continuing an investigation already

initiated, the decision to discontinue it can al so be made by the police,
provi ded no provisional charge has been nade.

7.6 In the State party's opinion, there is no basis for criticizing the
Chi ef Constable's and the District Public Prosecutor's decisions, which were
taken after an investigation had actually been carried out. The police took
the information seriously and its decision was not unsubstantiated. The
deci sion was not only based on the information forwarded by the author
including the witten correspondence with the bank about its credit policy,
but also on interviews with the author and a credit manager of the bank

7.7 The State party refers to the Cormittee's opinion regarding

conmuni cati on 4/1991 in which the Conmttee stated that “when threats of
raci al violence are made and especially when they are made in public and by a
group, it is incunmbent upon the State to investigate with due diligence and
expedition”. ' It argues, however, that the present case is of a different
nature and therefore the Comm ttee cannot reasonably set out the same

requi rements to investigate as in the said opinion. Even if the requirenent
that it is incunmbent on the police to “investigate with due diligence and
expedition” were to apply in the present case, where the | oan application was
actually granted, the State party considers that the requirenent was net.

Al t hough the information laid did not |ead to prosecution, the handling of it
by the police did afford the applicant effective protection and renedies
within the nmeaning of article 2, paragraph 1 (d), and article 6 of the
Conventi on.

7.8 The State party further contends that there is no basis either for
criticizing the | egal assessnent made by the prosecutor. It is noted in
this connection that not every differentiation of treatment is unlawfu

IL.K. v. The Netherlands, CERD/ C/42/D/ 4/1991, para. 6.6.
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di scrimnation within the meaning of the Convention. In Genera

Recommendation XIV on article 1, paragraph 1, of the Convention the Commttee
stated that “a differentiation of treatnent will not constitute discrimnation
if the criteria for such differentiation, judged agai nst the objectives and
pur poses of the Convention, are legitimate (...). In considering the criteria
that may have been enpl oyed, the Conmmttee will acknow edge that particul ar
actions may have varied purposes. In seeking to determ ne whether an action
has an effect contrary to the Convention it will |ook to see whether that
action has an unjustifiable disparate inpact upon a group distinguished by
race, colour, descent or national or ethnic origin.” The decisions of both
the Chief Constable and the District Public Prosecutor show that the decisions
were based on the fact that differentiation of treatnment that pursues a
legitimate ai mand respects the requirenment of proportionality is not

prohi bited di scrimnation

7.9 Finally, the State party dism sses the author's clains that questions
relating to the pursuance by the police of charges agai nst individuals are
entirely up to the discretion of the police and that there is no possibility
of bringing the case before the Danish courts. Firstly, it is possible to
conplain to the relevant District Public Prosecutor; secondly, the applicant
had the possibility of filing a civil action against the bank; and thirdly,

t he applicant had the possibility of conplaining to the Orbudsman. The effect
of such conplaint to the Onbudsman may be that the police and the prosecutor
reopen the investigation.

Counsel's comments

8.1 Counsel contends that the police interviewed the author but had only a
brief tel ephone conversation with the bank. No detailed investigation, for
exanpl e about the requirenents concerning Danish citizens |iving abroad, was
carried out. The police did not at all exam ne whether the case anpunted to
indirect discrimnation within the meaning of the Convention. The Conmittee,
however, stressed the duty of States parties to duly investigate reported

i ncidents of racial discrimnation in its concluding observations regarding
conmuni cati on 4/1991.

8.2 The State party states that the requirenent of Danish citizenship was
only to be seen in connection with the assessnent of the ties with Denmark of
the person applying for a loan in correlation, therefore, with the
possibilities of subsequent judicial recovery of the amobunt of the loan in
case of default. Counsel underlines that such reason was not nentioned by the
credit manager of Sparbank Vest, as reflected in the police report. The
report says that the police assistant E.P. had contacted the credit director
of Sparbank Vest who was of the opinion that the bank had not done anything
illegal in connection with the | oan application in question, since al
applicants signed the sane type of application formwi th the formulation “that

I am a Danish citizen”. The bank did not nention any particular reason for
its practice. It did not, in particular, declare that there was a requirenent
of residence due to the possibility of enforcing clains agai nst debtors. It

appears, therefore, that the reason in question had been made up by the police
in Skive on their own initiative. Even if the reason canme fromthe bank
itself it appears to be highly irrelevant for an evaluation of whether the
requi renents of the Convention have been net.
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8.3 It is clear that Danish citizenship is not a guarantee for subsequent
judicial recovery of the defaulted anount if the Danish citizen lives, for
exanple, in Tunisia. The application of a criterion of citizenship for the
reason given by the police would i ndeed be a serious indication that indirect
di scrimnation on grounds prohibited by the Convention had taken place. The
possibilities of subsequent judicial recovery would rather justify a criterion
of residence. However, with respect to such criterion counsel draws the
attention of the Commttee to a letter of 6 April 1995 addressed to the DRC in
whi ch the Mnister of Business Affairs (Erhvervsni ni steren) expresses the view
that a credit policy according to which no credit is granted to persons unl ess
they have lived in Denmark for at |least five years would be contrary to the
discrimnation rules. It is the author's conclusion that the police did not

at all attenpt to clarify with the bank the real reason behind the requirenent
of citizenship.

8.4 Counsel states that, according to the State party, the decisions of the
Chi ef Constable and the State Prosecutor were based on the fact that
differentiation of treatnent that pursues a legitimte aimand respects the
requi renments of proportionality is not prohibited discrimnation. He argues,
however, that the authorities did not in fact exam ne whether a legitimate aim
was pursued by the bank and that in cases of alleged discrimnation the

deci sion whether or not to initiate proceedi ngs nust be taken after a thorough
i nvestigation of the alleged cases of discrimnation

Exam nation of the nerits

9.1 The Conmittee has considered the author's case in the Ilight of all the
subm ssi ons and docunentary evi dence produced by the parties, as required
under article 14, paragraph 7 (a), of the Convention and rule 95 of its rules
of procedure. It bases its findings on the follow ng considerations.

9.2 Fi nanci al neans are often needed to facilitate integration in society.
To have access to the credit market and be allowed to apply for a financia

| oan on the same conditions as those which are valid for the majority in the
society is, therefore, an inportant issue.

9.3 In the present case the author was refused a | oan by a Dani sh bank on
the sol e ground of his non-Danish nationality and was told that the
nationality requirement was notivated by the need to ensure that the | oan was
repaid. In the opinion of the Cormittee, however, nationality is not the nost
appropriate requisite when investigating a person's will or capacity to

rei mburse a loan. The applicant's pernmanent residence or the place where his
enpl oynment, property or famly ties are to be found may be nore rel evant in
this context. A citizen my nove abroad or have all his property in another
country and thus evade all attenpts to enforce a claimof repaynent.
Accordingly, the Conmttee finds that, on the basis of article 2,

par agraph (d), of the Convention, it is appropriate to initiate a proper

i nvestigation into the real reasons behind the bank's |loan policy vis-a-vis
foreign residents, in order to ascertain whether or not criteria involving
racial discrimnation, within the neaning of article 1 of the Convention, are
bei ng appli ed.
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9.4 The Committee notes that the author, considering the incident an offence
under the Danish Act against Discrimnation, reported it to the police. First
the police and subsequently the State Prosecutor in Viborg accepted the

expl anati ons provided by a representative of the bank and deci ded not to

i nvestigate the case further. 1In the Conmittee' s opinion, however, the steps
taken by the police and the State Prosecutor were insufficient to determne
whet her or not an act of racial discrimnation had taken pl ace.

10. In the circunstances, the Comrittee is of the view that the author was
deni ed effective remedy within the nmeaning of article 6 of the Convention in
connection with article 2 (d).

11.1 The Committee recomrends that the State party take neasures to
counteract racial discrimnation in the | oan market.

11.2 The Committee further recomrends that the State party provide the
applicant with reparation or satisfaction commensurate with any danage he has
suf f er ed.

12. Pursuant to rule 95, paragraph 5, of its rules of procedure, the
Committee woul d wish to receive information, as appropriate and in due course,
on any relevant neasures taken by the State party with respect to the
recomendati ons set out in paragraphs 11.1 and 11.2.

[Done in English, French, Russian and Spanish, the English text being the
original version.]



