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| nt roduction

1. Austria ratified the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatnent or Punishnent in 1987 (Federal Gazette No. 492/1987);
the initial report was submitted in 1988 pursuant to article 19 of the
Convention (CAT/ C/ 5/ Add. 10).

2. The present report is a conprehensive account for the period from 1989
to August 1998 and is intended to serve as supplement to the initial report,
focusing on the present legal situation, especially on those aspects which are
substantively related to the Convention against Torture and O her Cruel

I nhuman or Degradi ng Treatnment or Punishnment. While the Republic of Austria
regrets the delay in reporting, it would like to point out that a nunber of

| egi slative as well as practical changes in the national framework have now
been conpl eted, so that a conprehensive report can now be made.

3. I nternational nonitoring of the protection of human rights is given high
priority in Austria. The Austrian authorities undertake continuous efforts to
ensure the inprovenent of the standard of human rights protection and are
particularly interested in carrying on a continuous di al ogue with the human
rights organs within the framework of the United Nations and the Council of

Europe. In 1958, Austria ratified the European Convention for the Protection
of Human Ri ghts and Fundanental Freedoms (ECHR), article 3 of which reads as
follows: “No one shall be subjected to torture or the i nhuman or degrading

treatment or punishnment.”

4, The ECHR and the Protocols thereto play a decisive role in Austria and
are of constitutional standing, directly enforceable and applicable before
Austrian courts of law and authorities. The ECHR and its application by the
Conventi on organs have had a strong influence on the | egal systemboth in the
| egi sl ati ve and executive fields, in particular as regards the |aw of crimna
procedure, the jurisdiction of the adm nistrative authorities in determ ning
matters of civil law, and the adm nistrative crimnal procedure. The
protection and inplenentation of human rights is basically observed by public
authority. In those cases where individual human rights violations
neverthel ess occur, there is an effective systemof |egal protection. After
al |l domestic renedi es have been exhausted, i.e. after ordinary appeals have
been taken to the highest instance in Austria and after adequate use has been
made of the avail abl e extraordi nary appeals, for exanple by filing a conpl aint
with the Constitutional Court or the Admi nistrative Court, a conplainant may
file an individual application with the European Conm ssion on Human Ri ghts

i nvoking a violation of his/her rights guaranteed by the ECHR and may
subsequent|ly al so address the European Court of Human Rights or - as of
November 1998 - the permanent European Court of Human Rights in Strasbourg
established in accordance with Protocol No. 11 to the ECHR

5. Furthernore, in 1989, Austria ratified the European Convention for the
Prevention of Torture and | nhuman or Degradi ng Treatnent or Puni shnment

(Federal Gazette No.74/1979). The European Conmittee for the Prevention of
Torture and I nhuman or Degradi ng Treatnent or Punishment (CPT) visited Austria
twice, in 1990 and 1994 (see para. 49 of the present report).
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6. In the past few years, the |law pertaining to the Austrian security
police authorities has undergone a process of renewal which has far-reaching
consequences for the | egal status of persons living in Austria. The starting
point of this process was the Security Police Act (Sicherheitspolizeigesetz,
Federal Gazette No. 566/1991) which entered into force on 1 May 1993. This
Act, for the first tine, placed the prevention-oriented activity of the police
within a regulatory framework; it gives the individuals affected by a police
action inmportant subjective rights, on the one hand, and a w der scope of

| egal protection, on the other. At the sanme tine, a “Code of Professiona

Duti es” was introduced in a so-called CGuideline Odinance
(Richtlinienverordnung/ RLV, Federal Gazette No. 266/1993) which reaches beyond
the sphere of conpetence of the security police and contains guidelines on the
prohi bition of discrimnatory treatnment of persons and the conduct of

i nterrogati ons.

7. As a next step of the reform process, a fundanental revision of the
provi sions regul ating detention on remand was inplenmented with the Crim nal
Procedure Modification Act 1993 (Straf prozeRanderungsgesetz, Federal Gazette
No. 526). This is a first nove in the direction of a conprehensive reform of
prelimnary crimnal proceedi ngs, which had already been due for sone tine.

8. As a third element of this conplete reorganization of the powers of the
security police, a conprehensive revision of the |l aw pertaining to aliens was
adopted in June 1997. The 1997 Aliens’ Act (Frendengesetz, Federal Gazette
No. 75/1998) and the 1997 Asylum Act (Asyl gesetz, Federal Gazette

No. 76/1998) entered into force on 1 January 1998 while mai ntaining the
general principle of the mgration |aw which had been in force since the early
1990s. The main objective of this “integration package” was to maintain the
basic principles of the legislation pertaining to mgration which take into
account the mgratory novements in the wake of the opening of the Eastern
borders, and which were characterized by the strict separation and specific
treatment of individual groups of foreigners (tourists, mgrant workers and
asyl um seekers), on the one hand, and the prevention of the abuse of asylum
rights, on the other hand; in addition the “integrati on package” ains at
achieving greater justice in the enforcement of the law in individual cases.

9. Thus, a codification process has been undertaken which has revised | arge
parts of the law in | ess than a decade and whi ch should be conpleted in the
upcom ng | egislative period by a revision of prelimnary crimnal proceedi ngs
(i ncluding police investigations).

. THE SECURI TY POLI CE ACT (SI CHERHERTSPOLI ZElI GESETZ, SPG)

A. Principles of fulfilment of tasks and | egal protection

10. The SPG presents a significant change regarding the way in which the
activities of the police authorities and their enforcenment officers are

regul ated, insofar as it clearly shows that a person affected by an

i ntervention by the security police is to be regarded a | egal subject, i.e. as
a hol der of subjective rights which can only be interfered with in specific
cases and then only to the extent that this interference is comrensurate with
the inmportance of the duty to be fulfilled. A closely related aspect is that
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the person affected by an official intervention is granted full |ega
protection, the conpetence for which is primarily vested in the |ndependent
Admi nistrative Tribunals (Unabhangi ge Verwal tungssenate).

11. An under|lying objective of the SPG which finds its expression in the
above regulations, is to raise the awareness of security police officers with
regard to the rights of persons affected by their actions. This is ultimtely
an inportant factor for the prevention of human rights violations.

1. Principles of fulfilnent of tasks

12. As regards the fulfilnment of tasks, the SPA | ays down principles which

(a) Clearly indicate that the main objective of police intervention is
not to serve the interests of the State but rather to protect the physica
integrity of human bei ngs;

(b) Are designed to guarantee that the rights of individuals affected
by official acts conmitted by the security police are adequately safeguarded
(principle of proportionality);

(c) Grant such persons certain mnimumrights including the right to
be informed at their request about the reason and purpose of the intervention
and the right to subnmit facts that are relevant to the intervention, and to
have these facts officially established;

(d) G ve the officers of the public security service guidelines for
their intervention which are intended to contribute to a reasonable
interaction with the persons concerned and to reduce the risk of conflict.

2. The Guideline Ordinance (RLV)
13. The above-nenti oned basic objective of ensuring an interaction with
persons affected that respects them as holders of certain rights is expressed
in the Guidelines for the Intervention of O gans of Public Security - issued

in the formof an ordi nance - as foll ows.

14. Section 5 of the RLV which is entitled “Respect for Human Dignity”,

provi des for a conprehensive prohibition of discrimnation which has specia
regard for the status of menmbers of social fringe groups; in the fulfilment of
their duties, the organs of public security are to refrain fromany action
which may create the inpression of partiality or can be seen as discrimnation
on the ground of gender, race or skin colour, national or ethnic origin
religious affiliation, political beliefs or sexual orientation. The organs of
public security are - with a few exceptions - obliged to address everybody
respectfully by using the formal personal pronoun “Sie”.

15. Anyone affected by a police action nmust at their request be inforned
about their rights and about the purpose of the police intervention (sect. 6,
para. 1).

16. Per sons being interrogated shoul d, wherever possible, be permtted to
sit down (sect. 6, para. 2).
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17. Interrogations of arrested persons must generally be conducted on
official prem ses (sect. 6, para. 3). |In case of lengthy interrogations,
breaks nust be taken. Interrogations nust be documented in such a way that it

is possible later on to re-establish how they were conducted.

18. The organs of public security must informarrested persons to be

exam ned by a physician conm ssioned by the authority that they are free to
ask for a doctor of their choice provided that this is possible wthout
substantially delaying the exam nation (sect. 8, para. 3).

19. Persons affected by a police action nay raise the i ssue of observance of
the guidelines by |odging a conmplaint to a superior authority

(Auf si cht sbeschwerde) which is laid down separately in section 89 of the
Security Police Act. If the conplainant is not satisfied with the reaction of
the police authority, he or she may request a review by an | ndependent

Adm ni strative Tribunal .

20. It is also possible for the superior authority to use the conplaint as
an occasion to pronote a dial ogue between the conpl ai nant and the respondent
officer. This procedure is intended to facilitate a settlenent of the
conflict which, on the one hand, gives the persons affected the feeling that
their concern is taken seriously, and on the other hand, |eaves roomfor the
understandi ng that the escalation of a conflict is often not only the fault of
one side. If the conplainant is satisfied with the dial ogue, the conpl aint
may be dropped.

3. Right to lawful intervention and | egal protection

21. A special feature of Austrian law is section 87 of the SPG which grants
anyone affected by an act of police intervention a subjective right that the

i ntervention nust be in accordance with the law. This is to be seen in
connection with section 88, which offers persons affected by any type of
interference with their rights the opportunity to submt a conplaint to the

I ndependent Adm ni strative Tribunal. Such conmprehensive |egal protection

agai nst police intervention is unique in Austrian |law as these instrunments of

| egal protection normally are only provided in connection with certain acts of
soverei gn authority (hoheitliches Handel n).

B. Security Report

22. In accordance with section 93 of the SPG the Federal Governnent is
required to subnmit an annual Security Report to the Austrian Parlianent. This
report nmust also include statistics regarding the conplaints rai sed agai nst
organs of public security under disciplinary and crimnal law. The 1996
Security Report (pp. 217-218), thus contains detailed information on
conpl ai nts | odged agai nst nenbers of the Federal Police and Federa

Gendarmerie authorities. Further information is given (pp. 298 and 299) on
cases in which police officers were accused of maltreatnent and which were
reported to the Public Prosecutor. |In the year under review, there were

715 conplaints and 8 convictions.
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1. THE CODE OF CRI M NAL PROCEDURE MODI FI CATI ON ACT 1993
AND THE BASI C RI GHTS COVPLAI NT ACT
23. As an inportant phase of the conprehensive reformof prelimnary

crimnal proceedings, the Code of Crimnal Procedure Mdification Act 1993
(Straf prozeRanderungsgesetz 1993), Federal Gazette No. 526/1993), constitutes
a fundanental reorganization of the provisions concerning arrest and detention
on remand.

24, The new provisions require a renewal of remand deci sions within
specified time limts (two weeks, one nonth, two nonths); the exam ning judge
has to decide each tine following a hearing with the defendant, the defence
counsel and the prosecutor. Legal assistance is mandatory in such

proceedi ngs. A new schene of |egal aid has been set up for the purpose of
provi ding instant |egal assistance to all defendants arrested and remanded in
provi si onal detention (Untersuchungshaft).

25. A defendant who is arrested at a place outside the jurisdiction of the
court having issued the arrest warrant, is to be brought to this court from
any part of the country within 72 hours after the arrest.

26. The new |l aw has led to a significant (and permanent) reduction of the
popul ation in remand detention (by nmore than 20 per cent).

27. As far as detention is concerned, it is possible as from1 January 1993
to have orders and decisions of crimnal courts reviewed by the Suprenme Court
under a special Basic Rights Complaint Act (G undrechtsbeschwerdegesetz,
Federal Gazette No. 864/1992), to ascertain whether there has been a violation
of the basic right to personal liberty, for instance by an incorrect
assessnment of the preconditions for detention on remand, its di sproportionate
length or, by an incorrect application of the law in connection with arrest or
det enti on.

I11. THE ALIENS ACT 1997 AND THE ASYLUM ACT 1997

28. The current |aw pertaining to aliens and asylum matters contai ns sone
i mportant provisions designed to counteract the risk of maltreatnent.

A. Ban on expul sion and deportation

29. An explicit ban on expul sion and deportation (refoulenment) within the
meani ng of article 33 (1) of the Convention relating to the Status of

Ref ugees, (Federal Gazette No. 55/1955), which is in effect in Austria as an
ordinary federal law in the version of the Protocol relating to the Status of
Ref ugees (Federal Gazette No. 78/1968), has already been introduced in the
Austrian law pertaining to aliens (sect. 13a of the Aliens’ Police Act in the
version of Federal Gazette No. 190/1990). This provision was included w thout
any substantive changes in the 1997 Aliens’ Act (sect. 57) and anended by a
speci al procedural provision (sect. 75) which requires the authority to

exam ne whether there is a reason to assune a risk of persecution that is

rel evant within the context of deportation
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30. Under the |aw, the expul sion or deportation of foreigners to another
country is inadm ssible if there are valid reasons to assune that this would
put themat a risk of being subjected to i nhuman treatment or punishment or to
the death penalty in that country. The expul sion or deportation of foreigners
to another country is not adm ssible if there are valid reasons to assune that
their life or liberty would be at risk because of their race, religion
nationality, nenbership of a specific social group or their politica

opi nions. This ban on residence-ternm nating neasures is of an absolute nature
and nmust be observed ex officio at all stages of proceedi ngs ai med at

term nating a person’s right of residence. Pursuant to section 75,

paragraph 1, of the Aliens’ Act, the authority is obliged to decide, at a
foreigner’s request, whether there are valid reasons to assune that he or she
is threatened in a State designated by himor her under section 57,

paragraph 1 or 2, of the above Act. The only exception to that rule applies
where an asylum authority has previously decided on the question of

adm ssibility of deportation to another State or where it has found that the
foreigner will be protected from persecution in a third country.

31. The Asylum Act 1997, which took effect together with the Aliens’ Act

on 1 January 1998, provides for a separate non-refoul ement review by the
asylum authorities. This is to ensure that a conpetent authority with expert
know edge decides on the adm ssibility of police neasures in sensitive cases.
Additionally, the asylumauthorities are obliged to observe the “third
country” clause, which, unlike the forner law, is essentially future oriented
and thus requires a prognosis with regard to the |evel of security to be
expected in the third country. The reason is to avoid protection gaps which
m ght result froman interpretation of the third-country rule based on the
past situation.

32. Thus, it is clearly stipulated that, in the face of a threat of inhuman
treatment or punishnment or the death penalty, any neasure term nating the

ri ght of residence would be inadm ssible even in cases where article 33,

par agraph 2, of the Convention relating to the Status of Refugees is
applicable. For, under this provision, a residence-term nating neasure would
al so be adm ssible under article 33, paragraph 1, of the Refugee Convention in
case of a deportation ban if the refugee, for inportant reasons, constitutes a
danger for the security of the Republic of Austria or poses a threat to the
comunity because of a final conviction for a serious crine.

33. The provision concerning the restricted right of residence (sect. 15,
Asyl um Act) nust be seen in connection with the non-refoul enent review. Under
that rule, the asylumauthorities are obliged to grant those aliens whose
application for asylum has been finally rejected for other than asylum
exclusion reasons (art. 1.F of the CGeneva Convention) and who are not |egally
entitled to stay on the Austrian federal territory a restricted residence
permt if the non-refoul ement review has shown that the rejection, expulsion
or deportation of such aliens is not adm ssible. This is to ensure that

forei gners who cannot be made to | eave the country are granted a right to stay
as long as the situation prevails. Thus, a restricted residence permt is
usually granted in conjunction with a negative decision regarding asylum it
can, however, also be granted at a | ater stage when a residence permt has
initially been granted and then ceased to apply.
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34. Finally, a deportation under section 57, paragraph 6, of the Aliens’

Act 1997 is not admi ssible as |long as the European Comm ssion on Human Ri ghts
or the European Court of Human Rights has indicated an interimmeasure, i.e.

that an alien cannot be expelled until the Conmm ssion or the Court has
exam ned the application

B. | ndependent Federal Asylum Tri bunal (Unabhangi ger Bundesasyl senat)

35. The | awrekers have upgraded the status of asylum proceedi ngs by
establishing an i ndependent appeal authority in asylummtters, the so-called
I ndependent Federal Asylum Tribunal (sect. 38 of the Asylum Act 1997) whose
menbers are appointed for an unrestricted termof office and who are not

subj ect to superior orders. The court-like organization of the new authority,
which - unlike the Federal Asylum Oifice, which is subordinate to the Federa

M nister of the Interior - is established within the sphere of conpetence of
t he Federal Chancellor, thus constitutes a tribunal within the neani ng of
article 6 of the European Convention. It is thereby ensured that decisions in

asyl um proceedi ngs, which are in substance closely related to universally
recogni zed human rights and which frequently contribute significantly to the
prevention of torture and other cruel, inhuman or degradi ng treatnent or

puni shment, are taken under optimal circunstances and with an adequate | eve
of quality.

C. Protection of displaced persons

36. The Aliens’ Act 1997 al so provides a special contribution to the
prevention of torture in that it protects “di spl aced persons” (sect. 29) even
if they do not cone within the scope of protection of the Geneva Refugee
Convention. Under paragraph 1 of this provision, the Federal Government has
the authority, with the consent of the Main Comrittee of the National Counci
(Nationalrat), to grant groups of aliens who are directly affected and who
cannot find protection el sewhere a tenporary right of residence during tines
of armed conflict or under other circunstances threatening the security and
safety of entire ethnic groups. This system has al ready proved extrenely

hel pful during the crisis in Bosnia and Herzegovi na.

37. In order to ensure that a sufficient remedy is available in periods
where an ordi nance by the Federal Governnent cannot be issued with the consent
of the Main Committee of the National Council because the extent and duration
of the armed conflict in the region in crisis cannot sufficiently be assessed,
or because the National Council cannot deal with the matter pronmptly enough
for instance, during the sumrer recess, it is possible, with the consent of
the Federal M nister of the Interior, under section 10 paragraph 4, of the
Aliens’ Act, to grant displaced aliens a three-nmonth residence permt

ex officio on humanitarian grounds even if there were inportant reasons to
refuse such a permit. The availability of the possibility for an adequate
reaction during the earliest indication of a crisis is thus ensured.

I'V. SELECTI ON AND TRAI NI NG OF PCLI CE OFFI CERS

38. The selection and training of police officers constitutes an inportant
contribution towards the prevention of torture or inhuman treatment.
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A. Selection of police officers

39. In January 1996, the M nnesota Miltiphasic Personality Inventory Test
(MWL), which is used to exam ne the suitability of persons applying for
enploynment or life tenure status, was introduced in Austria. The test is
designed to detect reliably all latent psychological illnesses and al

pat hol ogi cal personality disorders. |In the case of unusual test results an
expert in the field of psychiatry is consulted to ensure that all persons with
maj or personality disorders are excluded fromrecruitnment into the public
security service

B. Education in the course of basic vocational training

40. During their basic training police officers are instructed in the field
of constitutional lawwith a viewto providing themw th an understandi ng of
basic rights and to teaching them how to performtheir duties with respect for
human dignity. The training programme for senior supervisors includes a
separate course entitled “Human Ri ghts” which enphasi zes the inportance of
these fundamental rights. Wthin the framework of further vocational and

i n-house training, there are frequent references to the inportance of human
rights and the relevant |aws, especially the Security Police Act. In
addition, sections 5 and 6 of the Guideline Odinance contain inportant
provi si ons concerning “respect for human rights” and “dealing with persons
affected by a police action”. Crimnal investigation officers, who are
primarily responsible for exam ning persons arrested, receive special training
in interrogation techniques.

C. Human Ri ghts Week

41. It is the conviction of the Federal Mnistry of the Interior that

| asting prevention of police interference cannot be achieved only by
conducting nore thorough reviews, but needs to be rooted in the police

of ficers’ understanding of their roles and duties. Wth the aimof |aunching
a reflection process on the relationship between the basic rights of persons
affected by police actions and the statutory duties of police officers, a
speci al Human Ri ghts Wek was held from2 to 6 February 1998, in the course of
whi ch key nmenbers of the police force fromall parts of the Mnistry were

i nformed about the inportance of human rights in everyday practice.

42. This project was initiated foll owi ng charges by the European Comittee
for the Prevention of Torture and | nhuman or Degradi ng Treatnent or Puni shment
concerning cases of mstreatnent during police custody. The main target group
of the project - for reasons of cost - conprised senior police officers such
as heads of district gendarnerie departnents or high-ranking security police
staff and detectives at the Federal Police Directorates. It is gratifying to
note that the workshop was organi zed in cooperation with Austrian NGOs such as
Caritas and Ammesty International

43. The main issues covered in the workshop included the conduct of police
officers vis-a-vis crimnals and suspects as well as human rights violations
agai nst foreigners, fringe groups and mnorities. By presenting some exanples
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of their own, participants in the workshop were able to wi den and deepen their
under st andi ng of sensitive human rights matters arising in the performance of
their duties and to develop alternative ways of how to act.

44, VWhile there was some initial scepticismon the part of the participants,
the workshop was able to break down barriers of prejudice on both sides; this
was | argely due to the involvenment of outside groups.

45. It was remarkable to note that the participants devel oped specific

proj ects designed to communi cate the issues and problenms to their staff. An

i mportant contribution came fromthe Wl fsberg District Gendarnerie
Department, which had realized an i npressive project on the topic of
“gendarmerie authorities responding to citizens’ needs” which to a |arge
extent also had to do with human rights. Remarkably, the project has led to a
reduction in the nunber of conplaints in the district by half. 1In the Iight
of this positive experience, the other participants suggested that nore such
wor kshops or sem nars be conducted, that the subject matter be integrated in
the curriculumof further vocational training courses, that the scope of basic
trai ning be amended and enl arged and that panel discussions be organized with
representatives of NGOs and citizens’ groups.

46. Finally, it may be noted that the Human Ri ghts Week workshop was not a
one-time undertaking but rather the beginning of a project which should be
continued in the future. This aim however, can only be achieved if the
further training of educators (“multipliers”) is guaranteed, if all menbers of
the security police force are included in the target group, and if certain

i deas concerning the basic and further training of police officers are

i mpl enent ed.

V. EXAM NATI ONS BY MEDI CAL OFFI CERS

47. The Federal Mnistry has already instructed the gendarnerie and police
authorities (by mnisterial orders of 6 and 15 February 1990, respectively) to
ensure that exam nations by the conpetent medical officer may be conducted in
police prison facilities without prior notice. The security authorities were
specifically rem nded of these mnisterial orders in 1996, on the occasi on of
the visit of the CPT to Austria. The nunber of such exam nations was set at a
m ni mum of 12 per year.

48. Pursuant to section 5 of the Service Rules for Medical Oficers in the
Federal Police Authority, any injuries observed in the course of an

exam nation by a nedical officer are to be noted in the nedical report, which
must provide a detail ed description of the injuries and of the type of traces
or visible signs or consequences of physical harmthat were observed, as well
as information about the alleged physical harmincurred, its causes and
consequences. Wen the new service rules for medical officers are issued, it
will be inportant to re-enphasize the above provisions. There is a genera
obligation to exam ne any offence, including possible physical injuries, in
accordance with the pertinent laws. This applies in particular to those
officers of the public security service who are perform ng supervisory

functi ons.
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VI. THE EUROPEAN COW TTEE FOR THE PREVENTI ON OF TORTURE AND
| NHUMAN OR DEGRADI NG TREATMENT OR PUNI SHVENT ( CPT)

49. The CPT visited Austria twice, from20 to 27 May 1990 and

from 26 Septenber to 7 October 1994. 1In both of its reports, the CPT
criticized certain aspects of police arrests. In particular, the CPT pointed
out on both occasions that people being arrested by the security authorities
are at risk of being nmaltreated. Both the reports of the CPT and the
conprehensi ve observations by the Austrian Federal Government have been
publ i shed (cf. Council of Europe docunents CPT/Inf (91) 11 of 3 Cctober 1991
and CPT/Inf (96) 29 of 31 October 1996). (In a letter of 3 October 1996, the
CPT expressed the wish that the Austrian observations on the CPT s report on
its second visit to Austria be anended in sone aspects. This request was
conplied with on 31 January 1997.)



