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General legal franmework

1. France signed the Convention against Torture and O her Cruel, Inhuman or
Degradi ng Treatnent or Punishnment, adopted at New York by the United Nations
CGeneral Assenbly on 10 Decenber 1984 (hereafter referred to as “the
Convention”), when it was opened for signature, on 4 February 1985. Act

No. 85-1173 of 12 Novenber 1985 authorized its ratification. France deposited
its instrunent of ratification on 18 February 1986. The Conventi on, which
entered into force on 26 June 1987, was published in France by Decree

No. 87-916 of 9 Novenber 1987. Al the forrmalities required by both
international and internal |aw have therefore been fulfilled.

2. In the French | egal system which is nonistic, “Treaties or agreements
duly ratified or approved shall, upon their publication, have an authority
superior to that of |aws, subject, for each agreenent or treaty, to its
application by the other party” (Constitution, art. 55). This primcy
naturally applies in the case of the Convention and is binding on the

| egi sl ature, executive, adm nistration and judiciary.

3. France has subscribed to the principle stated in article 5 of the

Uni versal Declaration of Human Ri ghts, adopted by the United Nations

CGeneral Assenbly on 10 Decenber 1948 (“No one shall be subjected to torture or
to cruel, inhuman or degrading treatment or punishnment”) and i s bound by
several conparable international instruments prohibiting torture and
treatnment, in particular:

The International Covenant on Civil and Political Rights, adopted by the
United Nations Ceneral Assenbly on 16 Decenber 1966 (article 7: *“No one
shal |l be subjected to torture or to cruel, inhuman or degrading
treatment or punishnment. |In particular, no one shall be subjected

wi thout his free consent to nedical or scientific experinmentation.”);

The European Convention for the Protection of Human Ri ghts of the
Counci | of Europe, dated 4 Novenber 1950 (article 3: “No one shall be
subjected to torture or to inhuman or degradi ng treatnent or

puni shrment . ”) .

4, In the context of these two conventions, France has entered into
conmitnents allow ng individuals who consider that the rights guaranteed under
t hem have been violated to bring actions against the French State in the

bodi es established by the conventions. France is a party to the Optiona
Protocol to the International Covenant on Civil and Political Ri ghts, which
established the right of individuals to submt communications to the Human
Rights Committee. It has also subscribed to the declaration contained in
article 25 of the European Convention on Human Ri ghts recogni zing the
conpetence of the Conmi ssion to receive individual petitions.

5. Lastly, on 9 January 1989, France ratified the European Convention for
the Prevention of Torture and | nhuman or Degradi ng Treatnent or Punishment,
which it signed on 26 Novenber 1987. For the prevention of ill-treatnent this

Convention, which cane into force on 1 February 1989, instituted specia
machi nery based on a conmittee enpowered to visit any place under a State
party’s jurisdiction where persons are deprived of their liberty by decision



CAT/ C/ 17/ Add. 18
page 5

of a public authority. The conmittee, the European Committee for the
Prevention of Torture and | nhuman or Degradi ng Treatnent or Puni shment (CPT),
is made up of experts. After each visit, it draws up a report setting out its
findings and such recommendations as it deens it necessary to make to the
State party visited. It is incunbent on the State party to respond to those
coments in witing. Subject to the agreement of the State party concerned,
all the informati on may be published.

6. CPT has made four visits to France: one in 1991, two in 1994 (one each
to Paris and Martinique) and one in October 1996. France rai sed no objection
to the publication of the reports made by CPT following the first three of
those visits (the reports on the visits made to Paris in 1991 and 1994 are
annexed to the present document and the report on the visit made in 1994 to
Martinique is expected to be published soon). The report on the |atest visit
is to be transmitted to the French Governnment in the course of 1997.

Information relating to the articles of the Convention

ARTI CLE 1

7. This article does not in itself call for any special inplenentation
measures on the part of the States parties. Paragraph 1 seeks to provide a
definition of torture for the purposes of the Convention by specifying the
acts that come within its sphere of application. It should be noted that this
definition is the first to appear in an international instrunent.

Consequently, the clause contained in paragraph 2, applies, as far as

i nternational instrunments are concerned, only to future instrunments.

8. French | egi sl ati on does not contain any definition of torture within the
meani ng of the Convention. However, the Mnistry of Justice circular of

14 May 1993 on the new Crim nal Code that cane into force on 1 March 1994
refers expressly to article 1 of the Convention

CGeneral ly speaking, there may be qualified as torture within the
meani ng of article 1 of the Convention against Torture and O her Cruel
I nhuman or Degradi ng Treatnment or Punishnment, adopted at New York on
10 Decenber 1984, "any act whereby severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person”. It should
be noted, however, that the provisions of the new Crimnal Code are far
wi der in scope than those of the Convention, which concern only acts
committed by a public official for specified purposes.

9. Articles 689-1 and 689-2 of the new Code of Criminal Procedure that came
into force on 1 March 1994 together give French courts jurisdiction to
prosecute and try anyone in France who has commtted torture outside French
territory. Article 689-2, indeed, refers to the definition in article 1 of

t he Conventi on:

For the purposes of the application of the Convention agai nst
Torture and Ot her Cruel, Inhuman or Degradi ng Treatnent or Punishment
adopted at New York on 10 Decenber 1984, any person guilty of torture
within the nmeaning of article 1 of the Convention nay be prosecuted and
tried under the conditions stated in article 689-1
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ARTI CLE 2
Par agraph 1
10. The division anong | egislative, admnistrative, judicial and other

measures of the arrangenents that each State party nust nake to prevent acts
of torture in any territory under its jurisdiction, depends on the
constitutional systemof the State in question

11. In France, under article 34 of the Constitution, |aws establish the
regul ati ons governing “civil rights and the fundanmental guarantees granted to
citizens for the exercise of their public liberties (...) determ nation of
crinmes and m sdeneanours and the penalties inposed therefor, crimna
procedure (...)” Legi sl ative authorization is also necessary for the
ratification of international treaties and agreements that anmend |egislative
provi si ons.

12. In addition to the laws authorizing ratification of the rel evant

i nternational instrunments, essentially the Convention, the |egislation nmaking
torture an offence, setting the penalties for it and defining the judicia
renedi es available to victinms also has to be taken into consideration. The
judiciary, “the guardian of individual liberty” in the words of article 66 of
the Constitution, acts within the framework thus set by the law. It may be

i nvoked, for exanple, when a public official commts an act that violates the
legal ly protected rights and freedonms of the individual (theory of assault).

13. Acts of torture cormmitted by officials would conme in particular under
articles 222-1 and 222-3 of the new Crininal Code:

Article 222-1: “The subjection of persons to torture or to acts
of barbarity shall be punishable by 15 years' rigorous inprisonment”;

Article 222-3: *“The offence referred to in article 222-1 shall be
puni shabl e by 20 years' rigorous inprisonment if commtted:

[...]

In or in connection with the performnce of his functions or
duties by a person vested with public authority or a public servant”
14. Articles 432-4 to 432-6 of the new Crimnal Code punish arbitrary
i nfringement of others’ freedom of nmovenment by persons endowed with public
authority or public servants. |In particular, article 432-4 provides as
fol | ows:

The arbitrary ordering or performance by a person vested with
public authority or a public servant in or in connection with the
performance of his functions or duties of an act that infringes freedom
of the person shall be punishable by seven years' inprisonnment and a
fine of 700,000 francs.



CAT/ C/ 17/ Add. 18
page 7

VWhen the act consists in detention or restraint for a period of
nore than seven days, the penalty shall be increased to 30 years
rigorous inprisonnent and a fine of 3 mllion francs.

15. More specifically, acts of torture ascribed to mlitary personnel (who
in France include gendarnes) are prosecuted under Act No. 82-261 of

21 July 1982 reorganizing the mlitary systemof justice: the governnent
procurator's office operates under the sole supervision of the Mnister of
Justi ce:

(a) In the ordinary | aw courts (the courts of major jurisdiction and
the appeal courts), conpetent to deal with all ordinary offences commtted in
French territory by mlitary personnel, including offences commtted while on

but not in the course of duty;

(b) In specialized courts (the conpetent chanbers of the courts of
maj or jurisdiction) for ordinary crines and offences comrtted in the course
of duty and the mlitary offences specified in book Ill of the Code of

MIlitary Justice

(c) Qut side France, in the court of Baden-Baden (Germany), which has
jurisdiction over virtually all mlitary and ordinary offences conmtted by
any French national associated with the French forces in Gernany;

(d) Before the mlitary court of Paris, which has jurisdiction over
of fences committed in or outside French military conpounds while on service in
States bound to France by a specific convention on mlitary justice.

16. Therefore, the |l aw prohibits and sets penalties for torture; the
judiciary punishes it. The nere existence of this punitive system has an

obvi ous preventive and deterrent effect. It is supplemented by adm nistrative
measures consisting primarily of instructions fromthe executive to public
officials on how to behave in order to conply with the law. These will be
exam ned in detail under each article.

Par agraph 2

17. A state of war cannot be invoked in France in order to justify torture.
Article 383 of the Code of MIlitary Justice states that acts contrary to the
| aws and customnms of war constitute ordinary crines or offences and by that
token are subject to crimnal penalties. The Code al so punishes purely
mlitary offences, including “incitenent to conmt acts contrary to duty or

di scipline” (article 441). Simlarly, the Act of 13 July 1972, anended by Act
No. 75-1000 of 30 Cctober 1975 establishing the general mlitary regul ations
specifies that mlitary personnel may not carry out acts that are contrary to
the law, the custons of war or international conventions or acts that
constitute crinmes or offences (article 15). Lastly, the general disciplinary
regul ations for the arnmed forces, anmended by Decree No. 75-675 of

28 July 1975, state explicitly in article 9 bis, on respect for the rules of
international |aw applicable to arned conflicts, that, pursuant to duly
ratified or approved international conventions, mlitary personnel are

prohi bited from*“committing violence to |life and person or the persona
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dignity of the sick, wounded or shipwecked, prisoners or civilians, in
particul ar murder, nutilation, cruel treatnent or any formof torture”

18. Ordi nance No. 59-147 of 7 January 1959, on the general organization of
the defence system defines the conditions for nobilization and state of alert
in the event of a threat of war. |If a nobilization or state of alert should
be ordered, the Code of Crimnal Procedure (article 699-1) stipulates that the
Code of MIlitary Justice may be rendered applicable by decree in the Counci

of M nisters.

19. French | aw sets forth very strict definitions for the various states of
emer gency:

(a) The state of siege is defined by the Act of 9 August 1849, anended
by the Act of 3 April 1878. It may be decreed in cases of imm nent danger
resulting froma foreign war, a civil war or an arned uprising. Under
article 36 of the Constitution, this decision nust be taken in the Council of
M nisters. A state of siege may not be maintained for nore than 12 days
wi t hout the approval of Parliament. It involves mainly the transfer of police
powers and powers relating to the maintenance of |law and order to the mlitary
authority;

(b) The state of energency is regulated by the Act of 3 April 1955.
It may be ordered by the Council of Mnisters in cases of imm nent danger
resulting fromserious breaches of |aw and order or from public disasters. It
i nvol ves an extension of police powers counterbal anced by specific guarantees.
Article 700 of the Code of Crimnal Procedure states that “In the event of a
decl ared state of siege or energency, a decree in the Council of Mnisters
(...) may establish territorial courts of the armed forces under the
conditions provided for by the Code of Mlitary Justice. The jurisdiction of
these courts derives fromthe Code of Mlitary Justice for time of war and
speci fic provisions of the legislation on states of energency and states of
si ege”;

(c) The main effect of recourse to article 16 of the Constitution is
to strengthen the powers of the President of the Republic, who must then take
action to restore the constitutional authorities to normal operation

20. Thr ough specific procedures particular to each one, the various states
of energency nodify the nornmal division of authority, in particular in police
matters and certain judicial procedures. They do not, however, affect the

| egal provisions and regul ations prohibiting torture. Any acts of torture
conmitted under them would therefore be punished as severely as in norma
times.

Par agraph 3

21. In French aw, an order by a superior may be invoked in justification of
an act that itself constitutes a crine or offence only under the conditions
set forth in article 122-4 of the new Crimnal Code, which stipul ates:

No crimnal responsibility shall attach to a person who commits an
act that is prescribed or authorized by a |l aw or regulatory instrument.
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No crimnal responsibility shall attach to a person who commits an
act ordered by a legitimate authority unless that act is manifestly
unl awf ul

22. It follows fromthese provisions that a manifestly unlawful order froma
| awful authority cannot in itself justify the conm ssion of an offence by an
obedi ent subordinate. The law cannot in any circunstances order torture,
since it expressly prohibits torture. A person in a position of authority who
ordered subordinates to conmmit torture would be giving thema manifestly

unl awful order, and under the regulations defining their rights and duties,
they woul d be bound not to obey it. Thus, article 28 of the Act of

13 July 1983 on the rights and obligations of civil servants states that al
civil servants nust conply with the instructions of their superiors except
where an order is manifestly unlawful and woul d seriously jeopardize the
public interest.

23. Article 17 of the Decree of 18 March 1986 establishing the Code of

Et hics of the National Police Force contains an identical provision and adds
that “if the subordinate believes that he has been given an unlawful order, it
is his duty to nake his objections known to the issuing authority, indicating
expressly why he believes the order to be illegal”. Article 10 goes on

“a civil servant who wi tnesses prohibited behaviour shall be liable to

di sciplinary measures if he does nothing to stop it or fails to informthe
conpetent authority”.

24. Article 15 of Act No. 72-662 of 13 July 1972 establishing the genera
mlitary regul ations states that:

MIlitary personnel nust obey the orders of their superior officers
and are responsible for executing the mssions entrusted to them

However, they may not be ordered to performand nay not perform
acts that are contrary to the law, the custons of war or internationa
conventions or that constitute crimes or offences, in particular against
the security and integrity of the State.

The personal responsibility of subordinates does not relieve
superiors of any of their responsibilities.

25. Simlarly, the Decree of 28 July 1975 establishing the genera

di sciplinary regul ations for the armed forces, requires obedience only to
“orders received in conformty with the law (article 7) and stipulates that a
subordi nate shall not execute an order requiring himto performa manifestly
unl awful act or one that is contrary to the rules of international |aw
applicable in arnmed conflict or to duly ratified or approved internationa
conventions (article 8).
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ARTI CLE 3
Par agraph 1
26. French law as it stands is consistent with this article as regards

return (“refoul ement”) at the border, deportation fromthe territory (return
to the frontier and expul sion) and extradition

(a) Ref oul enent

27. Ref oul enent constitutes refusal to allow entry into a State. The
measure is provided for in article 5 of the Ordinance No. 45-2658 of

2 Novenber 1945, as amended, relating to the conditions of entry and residence
of aliens in France. Article 2 of the Ordinance states that the rules it |ays
down apply “subject to international conventions”. Consequently, entry to
France cannot lawfully be refused if that would contravene the principles set
forth in article 3 of the Convention against Torture. 1In practice, persons
who do not neet the legal conditions for adm ssion to France and fear they
will be tortured in the event of their refoul enent to another State apply for
the right of asylumin France, invoking the “fear of being persecuted”
mentioned in article 1 of the Geneva Convention relating to the Status of

Ref ugees of 28 July 1951, an instrument binding on the French authorities
article 33 of which prohibits the refoul ement of refugees to countries where
they fear for their lives or freedom

28. Decree No. 82-442 of 27 May 1982, as anended, which was the enabling
instrument for article 5 of the O dinance, stated in article 12 that: “when
an alien applies for the right of asylumon his arrival at the frontier, the
decision to refuse himentry into France may only be taken by the M nister of
the Interior after consultation with the Mnister for Foreign Affairs”.

29. In a decision dated 3 Septenber 1986, the Constitutional Counci

determ ned that article 5 of the Ordinance (as anmended by Act No. 86-1025,
promul gated on 9 Septenber 1986) inplicitly but necessarily preserved the
rights of refugees. The Council of State had, noreover, previously decreed,
in a decision dated 27 Septenber 1985, that article 12 of the Ordinance nerely
defined the conpetent authority and the procedure for refusing entry “insofar
as the legally applicable provisions allowit, taking into account inter alia
the stipulations of the international conventions relating to refugees”.

Hence a refugee cannot be returned if the effect of doing so would be to send
himto a country where he was at risk

30. Act No. 92-625 of 6 July 1992, which spells out the conditions under
whi ch aliens can be kept in holding areas, refers expressly to the case of
persons who request asylumin France. Such persons may only be kept in a
hol di ng zone “for so long as is strictly necessary [...] for an enquiry to
determ ne whether [their] request is not manifestly unfounded” (Ordinance

No. 45-2658 of 2 Novenber 1945 relating to the conditions of entry and

resi dence of aliens in France, article 35 quater, as anmended). Conversely,
providing an alien’s request for asylumis not “mani festly unfounded”, he can
enter France.
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31. Even if it was considered that the case of individuals under threat of
torture was different fromthat of refugees, and consequently was not covered
by the rules formulated for refugees, a sinmlar |ine of reasoning would have
to be foll omed concerning the possibility of returning a person at risk of
being tortured. The Convention against Torture would prevent the person’'s
refoul enent, since it takes precedence over donestic |aw.

(b) Renoval fromthe territory

32. Under French | aw, the renoval of an alien from French territory may be a
consequence of a judicial decision banning the person fromentering the
territory and entailing escort to the border, of an adm nistrative decision to
escort himto the border because he had entered or was in France illegally, or
of an adm nistrative decision to expel the person because his/her presence
represents a serious threat to public order

33. Act No 93-1027 of 24 August 1993 added to the Ordi nance
of 2 Novenber 1945 an article 27 bis reading:

An alien who is the subject of an expul sion order or who nust be
escorted to the border shall be sent:

1. Unl ess the French Office for the Protection of Refugees and
St at el ess Persons or the Refugees Appeal Board has recognized himas a
refugee or a decision is still pending on his request for asylum to his

country of nationality; or

2. To the country which issued himwith a valid trave
document; or

3. To a country to which he may lawfully be adnmitted.

No alien may be sent to a country if he proves that his [ife or
freedom woul d be in danger there or that he would be at risk there of
treatnment contrary to article 3 of the European Convention for the
Protection of Human Ri ghts and Fundanental Freedons of 4 Novenber 1950.

34. The | ast paragraph of the article therefore incorporates directly into
the Ordi nance of 2 Novenmber 1945 the requirements of article 3 of the European
Convention on Human Ri ghts, which provides that “No one shall be subjected to
torture or to i nhunman or degrading treatment or punishment”. It thereby also
fulfils the requirenents of the United Nations Convention agai nst Torture and
O her Cruel, Inhuman or Degradi ng Treatnment or Punishnent. No administrative
authority which has properly decided that an alien shall be renoved from
French territory can lawfully send the person to a country where he will be at
risk of torture or inhuman or degrading treatnent.

35. Article 27 ter of the Odinance of 2 Novenber 1945 as anmended by the Act
of 24 August 1993 stipulates that the decision as to the country to which an
alien who is subject to removal from French territory shall be returned is a
separate matter fromthe decision on renoval and is appeal able to an
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adm nistrative court. |If the appeal against the decision fixing the country
of return is |odged at the sane tine as an appeal against the order for escort
to the border on grounds of unlawful entry to or residence in France, it stays
execution in the sanme way.

36. In any event, it nust be stressed that safeguards exist as regards both
escort to the border and expulsion. |In each case, the very principle of the
measure is subject to judicial control

(a) Escort to the border

(i) Upon being notified of the order to escort himto the border, the
alien is inmediately allowed to notify a counsel, his consul ate or
a person of his own choosi ng;

(ii) Pursuant to article 22 bis of the Ordinance of 2 Novenber 1945, as
anmended by Act No. 90-34 of 10 January 1990, an order for escort
to the border is not enforceable until 24 hours after the alien
has been notified of it. In the intervening period the alien my
| odge with the president of the adm nistrative court an
application for the annul ment of the order. The president or his
representative nust rule on the application within 48 hours of its
subm ssion. The appeal stays execution, neaning that the order
for escort to the border cannot be enforced until the 24-hour
time-limt has expired or, if annul nent has been sought, until the
court has ruled on the application

(iii) The alien may, in connection with the proceedings before the
president of the admi nistrative court or his representative,
request the assistance of an interpreter and the production of the
file containing the documents on the basis of which the decision
conpl ai ned of was taken. The hearing is public and must take
pl ace in the presence of the alien and of his counsel, if he has
one. When an alien has no counsel, he may request the president
of the court or his representative to assign himone. The ruling
may be appealed to the Council of State.

(b) Expul si on

(i) The alien nmust be notified in advance and given at |east two
weeks’ notice to appear before a conm ssion of mmgi strates, whose
proceedi ngs are public;

(ii) Act No. 89-548 of 2 August 1989 states that while his situation is
bei ng reviewed by the conmi ssion, the alien has the right to be
assi sted by counsel or any person of his choice and to be heard
with an interpreter. Furthernore, since the adoption of Act
No. 91-647 of 10 July 1991, he may apply for legal aid in order to
have the services of counsel free of charge; this entitlenment nust
be nmentioned in the sumons to appear before the comm ssion of
magi strat es;
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(iii) The alien may explain to the comm ssion the reasons why he shoul d
not be expelled. A record of his explanations nust be sent,
together with the conm ssion’s substantiated opinion, to the
M ni ster of the Interior, who decides;

(iv) If the Mnister of the Interior decides on expul sion, the decision
may be referred to the adm nistrative court;

(v) The requirement to seek the opinion of the conmi ssion is waived in
cases of the utnost urgency. Even then, however, the expul sion
order may be appealed to the adm nistrative court on grounds of
illegality, and the appeal nmay be acconpani ed by an application
for stay of execution.

(c) Extradition

37. In France, extradition is regulated by the Act of 10 March 1927, which
makes admi ssibility of requests for extradition subject to requirements of
validity and form These safeguards are strengthened by rules of procedure
guar anteei ng the exercise of the rights of defence. An individual whose
extradition is requested is heard by the Indictnments Chanmber. Extradition may
not be granted in the case of a negative opinion by the Indictments Chanber.

If extradition is granted followi ng a favourable opinion by the Indictnments
Chanber, the person extradited al so enjoys certain saf eguards.

38. These provisions are supplenented by France’s international commtnents,
with the aimof providing increased protection for persons subject to
extradition. When France ratified the European Convention on Extradition
(done at Paris on 13 Decenber 1957), on 10 February 1986, it made the

foll owi ng reservations:

Extradition will not be granted when the person sought woul d be
tried in the requesting State by a court which does not offer the
fundament al guarantees in respect of procedure and the protection for
the rights of the defence or by a court established for his particular
case, or when extradition is requested for the purposes of executing a
sentence or a security nmeasure inposed by such a court.

Extradition may be refused if his surrender is likely to have
exceptionally serious consequences for the person sought.

France has al so reserved the option of refusing extradition if “the penalties
or security neasures are not provided for in the scale of penalties applicable
in France”.

39. The | egal renedies avail able ensure that these principles are respected.
If the Indictnments Chamber declares in favour of an application, an appeal to
vacate may be made, with suspensive effect (decision by the Court of
Cassation, 17 May 1984).

40. Furthernore, the administrative court has decided that decrees adopted
pursuant to the Act of 10 March 1927 on behalf of a foreign State can be
treated separately from France's international relations, and a person whose
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extradition has been authorized nay appeal on grounds of illegality (Counci

of State, decision of 28 May 1937, Decerf). The Council of State nmonitors the
| egal classification of the circunmstances justifying extradition (Council of
State, 24 June 1977, Astudillo Caleja) and verifies the conformty of the
extradition orders with international conventions. |1t takes French public
policy into account. Consequently, it has decided that the extradition of an
i ndi vi dual who m ght well incur the death penalty (which has been abolished in
France) woul d be contrary to French public policy (decision of

27 February 1987, Fidan). It also takes into account the general principles
of the law on extradition. |In particular, it exam nes the respect for the
“fundanental rights of the human person” especially by the judicial system of
the requesting country (Uriza Murquitio, 14 Decenber 1987)

41. Lastly, in a decision of 1 April 1988 (Bereciartua Echarri), the Counci
of State quashed an order granting to the authorities of the country of origin
the extradition of a person who had been granted refugee status. The

I ndi ctnents Chanber of the Paris Court of Appeal recently took a simlar

deci sion by refusing to approve the extradition of a refugee to his country of
origin (Arrospide-Sarasola, | June 1988).

42. Consequently, even if France had not ratified the Convention

extradition that would render a person liable to torture, either as part of or
outside the | egal proceedings, mght be considered to be unlawful by French
courts. The entry into force of the Convention confirmed this trend. It
shoul d be enphasi zed that observance of the provisions of article 3 is ensured
not only by national |egal renedies, but also by individual applications, as
mentioned in the introduction, to the United Nations Human Ri ghts Committee
and the European Conmi ssion of Human Ri ghts.

43. Menti on should be made in this respect of the ruling of the European
Court of Justice of 7 July 1989 to the effect that a decision by the

United Kingdomto surrender a German national to the United States authorities
woul d, if enforced, breach article 3 of the European Convention on Human

Ri ghts. The Court reached this finding after noting that there were serious
grounds for thinking that if the Gernman returned to the state of Virginia,
where he had been accused of a double nmurder, he would be sentenced to death
and therefore at risk from“death row syndrone” (ECHR, 7 July 1989,

Soering/ United Kingdom.

ARTI CLE 4
Par agr aph
44, As already stated, acts of torture are classified as a distinct crinme by

article 222-1 of the new Crim nal Code that cane into force on 1 March 1994.
Under the previous Code, they nerely constituted an aggravating circunstance
in connection with certain offences. The first paragraph of the new
article 222-1 provides:

The subjection of persons to torture or to acts of barbarity shal
be puni shable by 15 years' rigorous inprisonnent.
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45. The classification of torture and acts of barbarity as a crinme has
el i mi nated shortcom ngs in the punishnment of torture. Before the new
provi sions cane into effect, how violations of the person were classified
depended directly on the degree of injury. Now what counts is that such
violations are inherently serious, irrespective of their outcome. In
particul ar, a person nay now be prosecuted for attenpted voluntary injury;
that was not the case before. The result is that nowadays attenpted
nmutilation may be classified as attenpted torture.

46. Moreover, article 222-3 of the new Crimnal Code, which enunerates
aggravating circunstances relevant to torture and acts of barbarity, refers
expressly to the comm ssion of such acts by public officials:

The offence defined in article 222-1 shall be punishable by 20
years' rigorous inprisonment if commtted:

[...]

7. In or in connection with the performance of his functions or
duties by a person vested with public authority or a public servant.

Shoul d a public official commt acts of torture on instructions from
representatives of the “lawful authorities”, article 122-4 of the new Cri m nal
Code precludes his exoneration if the acts are “manifestly unlawful” - as
woul d, clearly, be the case.

47. The new provisions of the Crimnal Code concerning torture are also
applicable to nenbers of the arnmed forces, pursuant to article 27 of Act

No. 72-662 of 13 July 1972, which states that “nenbers of the armed forces are
subject to the provisions of ordinary crinmnal aw and to those of the Code of
Mlitary Justice”. |In addition, article 441 of the Code of Mlitary Justice
puni shes incitenent to commit acts that are contrary to duty or to discipline.

48. Articles 121-4 to 121-7 of the new Crim nal Code make attenpted torture
and conplicity in torture punishable in the same way as torture itself:

Article 121-4: “Author of the offence” shall nmean the person who:
1. Commits the acts constituting the offence;
2. Attenpts to commit a serious or, in the cases provided for

by law, an ordinary offence;

Article 121-5: An attenpt occurs when action comences and is
interrupted or fails to achieve its aimonly because of circunstances
beyond the author’s control

Article 121-6: An acconplice in an offence within the meaning of
article 121-7 shall be punishable as its author

Article 121-7: *“Acconplice” in a serious or ordinary offence
shall nean any person who wittingly aids or abets its preparation or
conmi ssi on.
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The term “acconplice” shall also apply to any person who, by gift,
prom se, threat, order or abuse of authority or power causes an of fence
or gives instructions for it to be commtted.

Lastly, it should be noted that “torture and i nhuman acts” may al so count as
constituent elenents of a crime against humanity as defined in article 212-1
of the new Crimnal Code

Par agraph 2

49. The new Crim nal Code has an entire paragraph (articles 222-1 to 222-6)
devoted to punishnent of torture and acts of barbarity. Article 222-1, which
establishes the offence of torture, provides for a penalty of 15 years’

ri gorous inprisonnent subject to an automatic mininumterm neaning that the
pri soner nust serve half his sentence before becomng eligible for abatement.
Articles 222-44, 222-45, 222-47 and 222-48 provide for numerous suppl ementary
penal ties, including deprivation of civic, civil and famly rights,

prohi bition of residence in France and bani shment from French territory.

50. The | aw provides for three | evel s of aggravation of the offence:

(a) The penalty is increased to 20 years’ rigorous inprisonment if the
acts are acconpani ed by sexual assault other than rape or if they are
committed in any of the 10 ot her aggravating circunstances provided for in
article 222-3. As had al ready been said, those circunstances include the
conmi ssion of torture in or in connection with the performnce of his
functions or duties by a person vested with public authority or a public
servant;

(b) The penalty is increased to 30 years’ rigorous inprisonnment in any
of the following three cases: if the offence is committed against a child
under 15 by an older relative or a person in authority over the mnor; if the
offence is repeatedly comritted against a child under 15 or a vul nerable
person; if the offence occasions nmutilation or pernmanent disability;

(c) The penalty of rigorous inprisonment for |life is applicable if the
torture or acts of barbarity unintentionally cause the victinis death or are
practised in conjunction with another crine.

51. It should be noted that the commi ssion of acts of torture al ways
constitutes an aggravating circunstance in relation to certain other offences:
for exanmple, rape (article 222-6); procuring (article 225-9); ki dnapping
(article 224-2, paragraph 2); theft (article 311-10) and extortion

(article 312-7).

ARTI CLE 5
52. Book I, Title One, chapter IIl of the new Crim nal Code, concerning the
territorial scope of crimnal law, |argely reproduces the provisions of the
old Code of Crimnal Procedure, Book IV, Title X, i.e. the former articles 689

to 689-2 and 693 which were quoted in the initial report of France in 1988.
The requirenents of article 5 of the Convention are, therefore, satisfied by
the foll owi ng provisions:
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Paragraph 1 (a)., (b) and (c¢)

53.

Articles 113-2 to 113-7 of the new Criminal Code respectively provide as

foll ows:

54.
of 16

55.

Article 113-2: French crimnal |law shall be applicable to
of fences conmitted within the territory of the Republic;

An of fence shall be deened to have been commtted within the
territory of the Republic if the acts constituting it took place within
that territory;

Article 113-3: French crimnal |law shall be applicable to
of fences conmitted on board or against vessels flying the French flag,
wherever they may be. It alone shall be applicable to offences
conmitted on board or against vessels of the French Navy, wherever they
may be;

Article 113-4: French crimnal |law shall be applicable to
of fences committed on board or against aircraft registered in France,
wherever they may be. It alone shall be applicable to offences
conmitted on board or against French mlitary aircraft, wherever they
may be;

Article 113-5: French crimnal |law shall be applicable to any
person who renders hinself guilty within the territory of the Republic,
as an acconplice, of a serious or ordinary offence comrtted abroad if
that of fence is punishable by both French and foreign law and is
confirmed by a final decision of a foreign court;

Article 113-6, paragraph 1: French crimnal |aw shall be
applicable to any serious offence that is conmtted by a French nationa
outside the territory of the Republic;

Article 113-7: French crimnal |law shall be applicable to any
serious or ordinary offence punishable by inprisonnment that is commtted
outside the territory of the Republic by a French national or an alien
if the victimwas of French nationality at the time of its comr ssion

Article 689 of the Code of Crimnal Procedure as anmended by the Act
Decenmber 1992 states that:

The authors of and acconplices in offences conmtted outside the
territory of the Republic nmay be prosecuted and tried by French courts
when, pursuant to the provisions of the Criminal Code, Book 1, or of
another legislative instrunment, French law is applicable or when an
i nternational convention gives French courts jurisdiction to deal with
the matter.

It follows that French courts have jurisdiction over torture and acts of

barbarity in the cases referred to in article 5, paragraph 1, of the
Conventi on.
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Par agraph 2

56. Articles 689-1 and 689-2 of the Code of Crimnal Procedure as anmended by
the Act of 16 Decenber 1992 came into force on 1 March 1994 and concern just
the situation referred to in article 5, paragraph 2, of the Convention

Article 689-1: Pursuant to the international conventions referred
to bel ow, any person who renders hinself guilty outside the territory of
the Republic of any of the offences enunerated in those articles may, if
in France, be prosecuted and tried by French courts. This article shal
apply to attenpts to commt any of those offences whenever such attenpts
are puni shabl e;

Article 689-2: For the purposes of the application of the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng
Treat ment or Puni shnent adopted at New York on 10 Decenber 1984, any
person guilty of torture within the neaning of article 1 of the
Convention may be prosecuted and tried under the conditions stated in
article 689-1.

These new provisions are very simlar to those of article 689-2 of the old
Code of Crimnal Procedure as anmended by Act No. 85-1047 of 30 Decenber 1985.

ARTI CLE 6

Paragraphs 1 and 2

57. To explain howthis article may apply, it is necessary to specify the
circunstances in which it may apply, assum ng the suspect to be on French
territory.

58. In the first category of situation, i.e. when the offence has been
conmmitted by a French national on French territory against another French
nati onal, France alone has jurisdiction. 1In a second category of situation

i.e. when the offence has been committed by a national of a foreign State on
the territory of that State against another national of the sane State, in
accordance with the usual principle of international crimnal |law, that State
al one has jurisdiction and is entitled to demand extradition of the offender
or suspect. France would generally agree to such extradition, particularly in
view of article 8 of the Convention. |f however France does not grant
extradition in such a case, it has the necessary jurisdiction to try the

i ndi vidual in question, as was shown with reference to article 5.

59. The question of conpeting jurisdiction nay arise between France and
another State, in particular when an of fence has been committed by a French
nati onal or against a French national on the territory of that State, or when
it has been committed by a national of that State on French soil

60. Dependi ng on the circunstances and the stance adopted by the French
Governnent, the follow ng may be applied:

(a) The system of ordinary |law as defined in the Code of Crimna
Procedure: a prelimnary investigation by the judicial police on instructions
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fromthe public prosecutor or automatically under the supervision of the
public prosecutor; 24-hour custody which may be renewed once pending the
institution of proceedings by an initiating order issued by an exam ning
magi strate on the instructions of the public prosecutor; possibly preventive
detention if charges are preferred (nise en exanen);

(b) The law on extradition (Act of 10 March 1927, under article 696 of
the Code of Crimnal Procedure): interimarrest warrant issued by the public
prosecutor (Act of 10 March 1927, article 19), exanmi nation as to persona
particul ars by the prosecutor or a menber of his departnment within 24 hours of
the arrest (article 11), earliest possible transfer and remand in custody in
the public jail of the seat of the Court of Appeal within whose territoria
jurisdiction the person concerned was arrested (article 12), notification
abroad within 24 hours of receipt of the docunents supporting the extradition
request and the evidence on which the arrest was nmade, interrogation within
the sane period, inmediate referral to the Indictnents Chanmber and appearance
of the alien before the Chanber within a period not exceedi ng one week
(article 13).

61. Hence, in all cases, French |egislation enables the responsible
authorities to ensure the presence or detention of the suspect and it
prescribes an i medi ate investigation.

Par agraph 3

62. This point is covered by article 36 (Conmunication and contact with
nati onals of the sending State), paragraphs 1 (b) and (c) and 2, of the Vienna
Convention on Consul ar Rel ations of 24 April 1963, which provides as foll ows:

1. Wth a viewto facilitating the exercise of consul ar
functions relating to nationals of the sending State:

[...]

(b) If he so requests, the conpetent authorities of the
receiving State shall, without delay, informthe consul ar post of the
sending State if, within its consular district, a national of that State
is arrested or conmitted to prison or to custody pending trial or is
detained in any other manner. Any comruni cati on addressed to the
consul ar post by the person arrested, in prison, custody or detention
shal |l also be forwarded by the said authorities wi thout delay. The said
authorities shall informthe person concerned w thout delay of his
rights under this subparagraph

(c) Consul ar officers shall have the right to visit a nationa
of the sending State who is in prison, custody or detention, to converse
and correspond with himand to arrange for his | egal representation
They shall also have the right to visit any national of the sending
State who is in prison, custody or detention in their district in
pursuance of a judgenent. Nevertheless, consular officers shall refrain
fromtaking action on behalf of a national who is in prison, custody or
detention if he expressly opposes such action
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2. The rights referred to in paragraph 1 of this article shal
be exercised in conformty with the | aws and regul ati ons of the
receiving State, subject to the proviso, however, that the said | aws and
regul ati ons nmust enable full effect to be given to the purposes for
which the rights accorded under this article are intended.

63. Wth a viewto sinplifying the application of these provisions,
on 17 May 1982, the Mnister of Justice sent a circular to judges, prosecutors
and prison admnistrators (Circular No. 82-14). It will be noted that this

article nmust be applied even to nationals of States which have not ratified
the Vi enna Convention on Consul ar Relations. That instrument did not
specifically regulate the case of statel ess persons. The Convention agai nst
Torture equates themw th the nationals of the State where they usually

resi de.

Par agr aph 4

64. Thi s paragraph inforns States Parties of the conduct to be followed in
the instances contenplated in paragraph 1. There is no current provision in
French law to inpede its inplenentation, if necessary.

ARTI CLE 7
Par agraph 1
65. Thi s paragraph follows directly fromarticle 5, paragraph 2, and applies

the principle of aut dedere aut judicare to the specific case of offences
referred to by the Convention. No particular conments are therefore required.

Par agraph 2

66. Under French | aw, acts of torture constitute serious offences, as was
stated under article 4 above. Accordingly, they may be treated only as such
by the conpetent prosecuting authorities. |In addition the standards of

evi dence are independent of the grounds on which the State exercises its
jurisdiction.

Par agraph 3

67. Al'l persons facing charges are entitled to fair treatnent regardl ess of
the nature of the offence with which they are charged, in accordance with
French | aw and the international instrunents to which France is a party,
forenost anmong themthe International Covenant on Civil and Political Rights
(article 14) and the European Convention on Human Rights (article 6).

ARTI CLE 8
Par agraph 1
68. This is a directly enforceabl e provision which conpl enents existing
extradition treaties. It is binding, even if an extradition treaty concl uded

in the future between States Parties to the Convention does not include
torture as grounds for extradition
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69. These two paragraphs deal with two nutually excl usive cases.
Par agraph 2 does not apply to France as France does not meke extradition
conditional on the existence of a treaty. Indeed, the Act of 10 March 1927

defines conditions, procedure and effects in respect of extradition in the
absence of a treaty. Hence, France is anmpbng the States referred to in

par agraph 3 and recogni zes acts of torture as cases for extradition under the
conditions laid down in the Act of 10 March 1927. Furthernore, politica
consi derations which, under French law, nmay constitute an objection to
extradition may not be taken into account when an act of torture has been
conmitted.

70. Admittedly, article 5 of the Act of 10 March 1927 states that
extradition will not be granted “when the crime or offence is political in
character or the product of circunstances such that extradition is requested
for a political purpose”. However, it does nmake extradition possible if “acts
of abhorrent barbarity and vandalism prohibited by the [aws of war” have been
committed during a civil war. Furthernore, and above all, the Council of
State considers that the fact that some crinmes of a non-political nature may
have been commtted for a political purpose does not warrant, in view of their
seriousness, their being regarded as political in character (cf. judgenents
Croissant, 7 July 1978, Rec., p.292, Gador Wnter and Piperno,

13 October 1982).

Par agr aph 4

71. This provision is directly enforceable. It should be noted that,
between States Parties to the Convention applying it in good faith, there can
be no contradiction between article 8 and article 3. Nonetheless, there are
sonme grounds on which France may inpede the extradition of a torturer. This
woul d be the case, for exanple, if he faced the death penalty in the
requesting country, either for the crine of torture or on sonme other count.
In such an instance, article 5, paragraph 2, would naturally be invoked.

ARTI CLE 9

72. This traditional provision is simlar to that appearing in severa

i nternational conventions on crimnal matters such as the Convention for the
Suppression of Unlawful Seizure of Aircraft, done at The Hague on

16 Decenber 1970 (article 10) and the Convention for the Suppression of

Unl awf ul Acts Against the Safety of Civil Aviation, done at Mntreal on

23 Septenber 1971 (article 11). In French internal law the rules applicable
to the satisfaction of demands for judicial assistance are those set forth in
articles 30 et seq. of the above-nentioned Act of 10 March 1927.

ARTI CLE 10

73. The rul es prohibiting and punishing the use of torture appear in the
basi ¢ provisions regulating each of the professions concerned. A working
know edge of these articles is therefore included in the training courses
organi zed for their nenbers. Obviously, study of the Criminal Code and Code
of Crimnal Procedure forms the basis for the training of magistrates and
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| awyers. As regards nmilitary personnel, the general disciplinary regulations
for the arned forces (Decree No. 75-675 of 28 July 1975, anmended) are part of
the programme for all training courses, including those for national service
personnel. The principle of the prohibition of torture, established by

i nternational |aw and by the Convention in particular, is therefore wdely
publici zed anmong the general public.

74. The other relevant texts (the general mlitary regul ations, the Code of
Mlitary Justice) formpart of the programmes intended for future

non- comm ssi oned and conmi ssioned officers. The courses organi zed by the
nati onal advanced training centre for judicial police and courses for

non- comm ssi oned and senior officers of the national gendarnerie enphasize
Circular No. 9600 DN GEND EMP/ SERV of 4 March 1971, which concerns the
nmeasures to be taken to ensure respect in the activities of the judicia
police for the fundanmental rights of the individual. Attention was further
drawn to the contents of that circular in Note No. 10990 DEF/ GEND/ OE/ PI /DR
of 22 April 1994.

75. Concerning the police, the Code of Ethics (Decree No. 86-592

of 18 March 1986) is widely circulated and comrented upon and is taught in
police training colleges. 1In addition, the training of menbers of the police
and police officers conmes under the authority of the National Police Genera

I nspectorate which, inter alia, supervises educational establishments.

Menbers of this body thenselves participate in the teaching, particularly with
regard to police ethics. Decree No. 93-1081 of 9 Septenber 1993 established a
Nati onal Police Ethics Board. The Board, which is chaired by a nmenber of the
Council of State, conprises two senior judges, an academ c, a |lawer, a
journalist, a nenber of the civil service inspectorate, two serving officers
of the national police and one retired officer of that force. It has been
invited by the Mnister of the Interior to subnit to him proposals concerning,
in particular, the ethical training of police officers.

76. Training in the prison regulations, the guiding principle of whichis
respect for the inherent dignity of the individual, is provided for al
categories of prison staff by the National School of Prison Adm nistration
Instruction on penal |aw and procedure and national institutions is also
provided. Crimnal |lawers and representatives of humanitarian and human
rights organi zations assist in this instruction. In 1996, the prison service
i ssued a publication entitled “Prison et droits de |’ honme” (Prison and Human
Ri ghts) on the jurisprudence of the European Conm ssion and Court of Human

Ri ghts applicable to prisoners. This docunent, which has been w dely

di stributed anong prison staff, draws attention in particular to the

i nadm ssibility of subjecting prisoners to torture.

77. Wth regard to the nedical profession, the Code of Medical Ethics as
anended by a decree of the Council of State dated 6 Septenber 1995 sets out
doctors’ general obligations and the duties they have to their patients.
Article 2 of the Code makes it incunbent on every doctor to exercise his
calling “in a spirit of respect for human life and for the individual and his
dignity”. Article 10 specifies how to behave towards persons in detention
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No doctor who has to exami ne or provide care to a person deprived
of liberty shall directly or indirectly promote or sanction, even if
only by his presence, infringenent of that person’s physical or nenta
integrity or dignity.

78. Simlar rules appear in the codes of ethics of the other two nmedica
prof essions, viz. dental surgeons and m dw ves, and in the professional rules
for nurses. The curricula for nmedical and nursing studies provide for
training in the legislation, ethics, deontology and responsibilities specific
to these professions.

ARTI CLE 11

79. The concepts of “custody” and “treatment of persons subjected to any
formof arrest, detention or inprisonnment” relate to a nunmber of distinct
juridical situations that are described bel ow

(a) Cust ody

80. A person may initially be deprived of freedom of nmovenment by being
conmitted to custody. The decision to conmt may be taken only by an officer
of the judicial police in the circunstances laid down in articles 63, 77

or 154 of the Code of Crimnal Procedure, i.e. in the event of a crinme or of
capture in flagrante delicto, of a prelimnary investigation, or in execution
of a rogatory comrission. |In the case of a prelimnary investigation, people

may be committed to custody only if there is “reason to believe that they have
conmitted or attenpted to conmt an offence” (article 77).

81. Acts Nos. 93-2 of 4 January 1993 and 93-1013 of 24 August 1993 were
passed to clarify the conditions applicable to detention in custody, and

gave people thus deprived of their liberty inproved rights. As regards
supervi sion of custody by the judicial authorities, it should be stressed that
judicial police officers are nowrequired to notify the public prosecutor or

i nvestigating magi strate concerned w thout delay of any committal to custody
(arts. 63 and 154 of the Code of Crim nal Procedure). The |aw also expressly
states that the public prosecutor must supervise custody in order to ensure
that all goes snmoothly and that the formalities laid down in the new Act
(article 41) are observed. For people held in custody, the |egislature has
created new rights to end their isolation w thout conpromsing the

i nvestigation in progress. These are described bel ow.

82. The right of a person in custody to be informed, in a | anguage he
under st ands, of the safeguards legally available to himand the | aw governing
the duration of custody (Code of Crimnal Procedure, arts. 63 and 63-1). The
maxi mum dur ati on of custody is 24 hours, which may however be extended by not
nore than 24 hours with the witten authorization of the public prosecutor
Pursuant to the new provisions of article 63-1 of the Code of Crim nal
Procedure, notes detailing the rights of people in custody were sent in 1993
to all departnmental gendarneries and police services. The notes were produced

in a variety of languages. |If a foreigner held in custody cannot read any
version of the note, an interpreter may be called in. |f a French nationa
hel d in custody cannot read, the judicial police officer will informhim

orally of his rights and saf eguards.
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83. Article 64 of the Code requires the judicial police officer to indicate
on the transcript of the statenent taken froma person held in custody the

| engt hs of the periods of questioning undergone and the periods of rest in
between, and the dates and tinmes at which the person was taken into custody
and subsequently |iberated or brought before a conpetent court. This
informati on nmust be initialled separately by the individual concerned; a note
to that effect nmust be added if he refuses. The annotation nust specify the
reason for custody.

84. The right to warn a fanmily nenber of the action taken against him This
right, preventing people in custody from being kept isolated, guards agai nst
the ill-treatment that may occur if the individual concerned is cut off from
the outside world. If, however, the judicial police officer believes that
giving the fam |y notice would hanper the progress of the investigation, he
must refer imediately to the public prosecutor, who will then deci de whet her
or not to accede to the request or defer notice (article 63-2).

85. The right to a nmedical exam nation. People held in custody are infornmed
of this right as soon as they are taken into custody, and can ask to be

exam ned by a doctor designated by the public prosecutor or by the judicia
police officer. They may request another exami nation if custody is extended.
A nmedi cal exami nation is also required, even if the individual concerned does
not ask for one, if a nenber of his fam|ly does. Lastly, the public
prosecutor or judicial police officer nmay at any time officially designate a
doctor to exam ne a person held in custody. Such an exam nation must take

pl ace wi thout delay, and the certificate, which nust include an indication of
the doctor’s opinion as to whether the detainee is fit to be kept in custody,
is put on the file (article 63-3).

86. The right to see a lawer confidentially after the first 20 hours of
custody (article 64-4). |If the person in custody is not in a position to
designate a |l awer or the | awyer chosen cannot be reached, the person in
custody can ask for a |lawer to be officially assigned to him To inprove the
organi zation and quality of crimnal defence, a decree dated 4 February 1994
establ i shes arrangements for reconpensing | awers so assigned.

87. Any information obtained in breach of these provisions of articles 63,
63-1, 63-2, 63-3 and 63-4 will be deened null and void (art. 171 of the Code
of Crimnal Procedure). It should also be nmentioned that a circul ar dated

1 March 1996 on the conditions governing commttal to custody was sent to
every public prosecutor's office in France, asking what difficulties had
been encountered in enforcing the new | egislation and how the situation

m ght be inproved. The initial findings fromthis inquiry indicate that
articles 63 et ff. of the Code of Criminal Procedure are being respected and
that the judiciary is keeping a constant watch over commttals to custody.

88. As stated in the 1988 initial report, the judicial police operates under
t he supervision of the governnent procurators at the courts of mgjor
jurisdiction (art. 12 of the Code of Crinminal Procedure) and, within the
territorial jurisdiction of each Court of Appeal, is overseen by the public
prosecutor of the appeal court and the Indictrment Division. |If judicia
police officers fail to respect any of the above provisions, the Indictnent

Di vi sion can adnoni sh them or suspend them tenporarily or permanently,
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wi t hout prejudice to any purely disciplinary measures that may be inposed by
their superiors. |If, noreover, the Indictnment Division considers themto have
conmitted a crimnal offence, it will have the file forwarded to the public
prosecutor (arts. 224 to 230 of the Code of Crimnal Procedure).

89. Judicial police officers are not imune fromcrimnal liability as they
go about their duties, and can be prosecuted in the crimnal courts. |If

unl awf ul conduct on the part of a judicial police officer amunts to a
crimnal offence, as would be the case with torture, the victimcan obtain
redress by bringing a civil action before the civil courts.

(b) Mlitary justice

90. Act No. 93-2 dated 4 January 1993 on crimnal procedure reform has
applied since 1 March 1996 to proceedings falling within the jurisdiction of
army tribunals, naval, mlitary and air force courts and provosts' courts. As
of that date, therefore, the new provisions described above have al so applied
to custody in mlitary matters.

91. The Hardoui n deci sion, handed down by the Council of State

on 17 February 1995, introduced real judicial checks on disciplinary
measures in the arnmed forces. The Council ruled that a conmplaint could be
| odged before the courts, on grounds of illegality, against arrest as a
puni shment as provided for in articles 30 and 31 of Decree No. 75-675

(the Arnmed Forces (general disciplinary regulations)) dated 28 July 1975.

(c) | mpri sonnent

92. A person may be inprisoned either because, in the circunmstances provided
for by law, he has been placed in pre-trial detention by order of an exani ning
magi strate as provided for in articles 144 to 148-5 of the Code of Crim nal
Procedure, or because he is serving a termof inprisonnent. 1In either case,
the prison regine is governed by Book V (execution arrangenents), Title |
(detention), of the Code of Crim nal Procedure.

93. Article D.189, paragraph 2, of the Code sets forth the general principle
of respect for the individual

The prison adm nistration shall ensure respect for the dignity
i nherent in the human person in regard to all the detainees for which it
is responsible in any capacity, and shall do its utnost to facilitate
their reintegration into society.

94. In particular, article D.174 states:

Prison staff nust not use force agai nst detai nees except in
the event of self-defence, attenpted escape, or violent or passive
resi stance to orders. Wen they do use force, they must do so only to
the strict extent necessary.

95. Article D. 172 states that “no coercive nmeasure may be used as a
puni shment for indiscipline”. As regards disciplinary punishment for
det ai nees, a new system has been instituted by the decree dated 4 April 1996
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and the inplementing circular dated 12 April 1996. The new systemclearly
defines what constitutes a disciplinary of fence and spells out the punishnents
appl i cabl e.

96. The inmplementing circular explicitly refers to the European Prison

Rul es and the European Convention for the Protection of Human Rights and
Fundanmental Freedons. It stipulates that disciplinary action “nust satisfy
the principles [...] laid down in Council of Europe recomendation (R 87) 3 on
t he European Prison Rul es”, which prohibit, in particular, “any cruel, inhuman
or degradi ng punishment” as a disciplinary neasure. Prison staff would of
course be liable to crimnal and civil proceedings if detainees were tortured.

97. In any event, there are a nunber of provisions guaranteeing that
conditions in detention are supervised and nonitored, and guardi ng agai nst
torture, as detailed bel ow

(i) Visits and reports by judicial authorities

98. Articles 727 and D. 176 to D. 179 of the Code of Crim nal Procedure
require visiting nmagistrates, the presidents of Indictnment Divisions,

i nvestigating magi strates, children's nagi strates, governnent procurators and
public prosecutors to pay regular visits to prison establishments to check on
the conditions in which the detainees under their jurisdiction are held. |If
they have any conmments, they may make them known to the authorities concerned
for action to be taken. Additionally, visiting magistrates are required to
report annually to the Mnister of Justice, through the heads of the various
courts, on the execution of sentences. The first President and the public
prosecutor report annually to the Mnister of Justice on the operation of the
pri son establishments under their jurisdiction and the performance of their
staff. They may neet detainees with no nenber of the prison staff present
(art. D.232 of the Code of Crimnal Procedure).

(ii) Visits by the supervisory conmittee

99. Conposed of |ocal adm nistrative and judicial authorities, the

supervi sory conmittee is responsible for “internal inspection of the prison
as regards cleanliness, safety, feeding arrangenents, health services, work
di sci pline, observance of the regul ati ons, education and the soci al
reintegration of detainees” (article D.184). It neets at |east once a year
visits the establishment, conducts any interviews it considers necessary,
and receives applications from detai nees concerning any matter within its
jurisdiction. It may comruni cate any conments, criticisns or suggestions it
feels it necessary to nake to the Mnister of Justice.

(iii) Lnspection visits

100. Under article D.229 of the Code of Crimnal Procedure, prison
establishnents are inspected regularly by the Prisons Adm nistration

i nspection service, the prefect, and any other administrative authorities with
supervi sory responsibilities for the various prison admnistration services.



CAT/ C/ 17/ Add. 18
page 27

(iv) Medical supervision

101. Act No. 94-43 of 18 January 1994 nmaede the public hospital service
responsi bl e for providing detainees with diagnostic and health care. Since
that time, therefore, doctors fromoutside the prison adm nistration have
systematically given the nedical check-ups to all new detai nees and nade the
mandatory visits to detainees held in isolation and puni shment bl ocks. When
a doctor finds that a detainee’s state of health is inconmpatible with his
conti nued detention in a punishnment block, the punishnent is suspended. The
doctor may proffer an opinion whenever he sees fit as to the desirability of
continuing or ceasing to hold a detainee in an isolation block. He may at any
ti me advise the head of the establishment that he believes a detainee’s state
of health is inconpatible with his maintenance in detention

(v) Judi ci al supervi sion

102. It should be nade plain at the outset that no detainee may be deprived
in any circunstances of the opportunity to comunicate with counsel. Every
det ai nee can al so take advantage of the possibilities avail abl e under
articles 259 and 260, first paragraph, of the Code of Criminal Procedure:

Article 259: Detainees nmay subnit requests or conplaints to the
head of the establishnent, who shall grant an interview if sufficient
grounds are advanced. Detainees may request an interview with the
magi strates and officials responsible for inspecting or visiting the
establishment with no nmenber of the prison staff present.

Article 260, first paragraph: Detainees and parties to whom an
adm ni strative decision gives grounds for a conplaint shall be entitled
to request referral of the decision to the regional director, if the
deci si on emanates fromthe head of an establishnent, or to the Mnister
of Justice if the decision emanates froma regional director

103. The effect of these provisions is to enable any detainee to enter

an administrative appeal before seeking a judicial renedy before the

adm nistrative courts. The adm nistrative courts have been given greater
supervi sory authority over conditions in detention since the decision (Mrie)
handed down by the Council of State on 17 February 1995. The Counci

rul ed admi ssi bl e an appeal on grounds of illegality against a head of
establishment's decisions to place a detainee in a punishnent block. Such
measures had previously been held to be internal sanctions that afforded no
grounds for a conplaint. Mreover, article D. 262 allows detainees to wite
confidentially to a nunber of administrative and judicial authorities:
“Detainees may at any tine wite letters to the French adnini strative and
judicial authorities appearing on a list drawn up by the Mnister of Justice.
Such letters may be subnmitted seal ed, and shall then not be subject to any
formof scrutiny; their dispatch nust not be del ayed.”

104. By note dated 20 June 1994, the Prisons Adm nistration included anong
the aforesaid authorities all nmenbers of the European Commi ssion and Court of
Human Ri ghts, and the chairman of the European Committee for the Prevention of
Torture and I nhuman or Degradi ng Treatnment or Puni shnment.
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105. Mlitary and naval detainees nmay wite without restriction to the
French mlitary or naval authorities, and be visited by representatives of
the mlitary or naval authorities designated in the commttal proceedi ngs
(article D.263). Foreign detainees may, subject to reciprocal arrangenents,
contact the diplomatic or consular representatives of their home States
(article D. 264).

(d) Detention of foreigners in holding areas, in administrative detention
or in judicial confinenent

(i) Hol di ng ar eas

106. Foreigners awaiting perm ssion to enter France or unable to conplete
their onward journeys used to be kept in the “international” areas of ports
and airports for as long as was necessary to consider their applications or
arrange their return hone. There were no specific regulations to govern this
situation, and the safeguards available to them were announced by circul ar
only (circular dated 26 June 1990).

107. Wen voting on Act No. 92-190 of 26 February 1992, which anmended
various provisions of the anended order No. 54-2658 of 2 Novenber 1945
governing entry into and residence in France by aliens, the Constitutiona
Council, taking up the matter at the Prinme Mnister's suggestion, affirmed

by decision dated 25 February 1992 that keeping foreigners in holding areas
was constitutional provided that they were not kept there for an unreasonabl e
period and that the courts handed down a deci sion as soon as possible
(Journal officiel, 27 February 1992).

108. Act No. 92-625 of 6 July 1992, on holding areas at ports and airports,
was passed after that decision (Journal officiel, 9 July 1992). The new

| anguage appears in article 35 guater of the order of 2 November 1945,
subsequent |y anended by Act No. 94-1136 of 27 Decenber 1994 to cover railway
stations open to international traffic. The latter Act clarified and
tightened the rules applicable to transfer from one hol ding area, where
foreigners are held, to another fromwhich they will actually depart.

109. Wth an eye to the right of asylum and individual freedom therefore,
France has devel oped rules that offer nunerous safeguards to those concerned.
The latter include two distinct categories of foreigners: first, foreigners
wi t hout permission to enter France or unable to conplete their onward
journeys, who will be held only so long as is strictly necessary for themto
depart; and then, foreigners applying for adm ssion as asylum seekers, who can
be held only for the purpose of conducting proceedings to determ ne whet her
their application for asylumis manifestly unjustified and, if so, for
enforcing the decision to refuse thementry.

110. Here it should be pointed out that, to protect the right of asylum an
asyl um seeker can be refused entry into France only by decision of the

M nister of the Interior, not the border police, after consultation with the
M ni ster for Foreign Affairs (art. 12 of decree No. 82-442 dated 27 May 1982,
amended) .
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111. The procedure for holding foreigners and the related safeguards are the
sanme for both categories: at any point in the proceedings, foreigners my

| eave the holding area for the foreign destination of their choice; and they
are held in hotel-type prem ses where they are fed and | odged. They nay at
any time request the assistance of an interpreter or a doctor, and may
conmuni cate wi th anyone they pl ease.

112. Detention in holding areas is subject to strict deadlines. The
procedure conprises a nunber of phases, each of which comes with its own
saf eguar ds:

- The decision to detain an individual for a maximum period of
48 hours, renewable once, is taken by the chief of the border
control service. The decision nust be in witing and state how it
was arrived at; it nust be registered and brought w thout delay to
the attention of the governnent procurator for scrutiny. The
foreigner is imediately informed of his rights and obligations,
through an interpreter if necessary.

- After four days, detention nay be extended only with the
aut hori zati on and under the supervision of a judge - the
president of the court of major jurisdiction for the geographica
area concerned. The adnministrative authorities nust explain to
the court why it has not been possible to send the foreigner home
or, if he has applied for asylum to grant himentry, and state
how long it will take to arrange for his departure fromthe
hol ding area. The court will issue its finding in the formof an
order after interview ng the individual concerned in the presence
of his counsel, who can chall enge the detention

- The extension nay not be for nore than eight days. The order
aut horizing or denying extension of detention may be appealed to
the first President of the Court of Appeal, who has 48 hours to
i ssue a deci sion.

- Only exceptionally may the extension be renewed for a further
ei ght days, follow ng the sane procedure.

113. In no case nmay the total tine an individual is detained in a holding
area exceed 20 days. |In practice, the average duration is 1.8 days for
foreigners refused entry or unable to conplete their onward journeys. It is
4.5 days on average for asylum seekers, owing to the need to consider their
applications. A foreigner may contest the legality of a decision to refuse
himentry before the adnministrative courts, and append to his request for the
decision to be set aside an application for stay of execution

114. Decree No. 95-507 of 2 May 1995, issued pursuant to the Act

of 27 Decenber 1994, grants access to the holding area to representatives

of the Ofice of the United Nations H gh Comr ssioner for Refugees and

humani tari an organi zations. Under this decree, authorized representatives of
UNHCR have access to the holding area and nay neet the chief of the border
control service and representatives of the Mnistry of Foreign Affairs. They
may al so neet the asylum seekers privately. As the decree states, this access
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is intended to “permt the Ofice of the United Nations H gh Conm ssioner for
Ref ugees to acconplish its mission”. Simlar provisions apply to humanitarian
associ ations.

115. Lastly, the International Organization for Mgration (1OVM al so operates
in holding areas, providing humanitarian support.

(ii) Administrative detention

116. Foreigners facing an expul sion order or due to be escorted to the border
who cannot imedi ately | eave French territory may be detained in prem ses not
under the control of the Prisons Administration for as long as is strictly
necessary to effect their departure. Wether to do so is decided by the
representative of the State in the départenent concerned. The decision nust
be in witing and state how it was arrived at, and is subject to scrutiny by
the courts. Article 35 bis of the order dated 2 Novenber 1945, as anended by
Act No. 93-1027 of 24 August 1993, establishes the safeguards indicated bel ow.

117. The government procurator nust be i mediately informed of the decision
to detain an individual, and may throughout the period of detention visit the
prem ses and verify the conditions of detention

118. The foreigner nmust hinmself be imediately informed of his rights, if
need be through an interpreter if he does not speak French. Throughout his
detention he may request the assistance of an interpreter, a doctor or counse
and may, if he so desires, comunicate with his consulate and a person of his
choi ce.

119. Twenty-four hours after the decision to detain the foreigner is taken
the president of the court of mmjor jurisdiction or a magistrate designated by
hi m nust deci de whether to extend the period of detention, having interviewed
t he individual concerned in the presence of his counsel, if any. |If the
foreigner can offer effective recogni zances, the court may, exceptionally,
order himconfined to his residence.

120. Detention will end at the |l atest six days after the court issues the
detention order. This deadline nay be extended by a maxi num of 72 hours, by
order of the president of the court or a magistrate he designates, in an
absol ute enmergency where public order is under especially grave threat, or
where the foreigner has not provided the conpetent adm nistrative authority
with a travel document permtting his removal from French territory to take
place, if the indications are that the extra tine will enable the docunent to
be procured.

121. Appeal may be | odged against the orders by the president of the court or
the magi strate he designates; the president of the court of appeal or his

desi gnated representative nust issue a ruling within 48 hours of subm ssion of
t he appeal

122. The provisions relating to the order dated 2 Novenber 1945 on entry into
and residence within France by foreigners and | ater anendnents (Acts dated

6 July 1992 and 24 August 1993) do not apply to the French overseas
territories or the cormunity of Mayotte owing to the special geographical
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hi storical and social circunstances of those territories. On the other hand,
Act No. 96-609 of 5 July 1996, containing a nunber of provisions relating to
t he overseas possessions, extended the ordinary |aw provisions on

adm nistrative detention of foreigners to them

(iii1) Judicial confinenent

123. Last, reference should be made to a special form of detention, since the
initial decision emanates froma judicial authority. This is the procedure
set up under Act No. 93-1417 of 30 Decenber 1993 and inserted into

article 132-70-1 of the new Penal Code.

124. This article states that if a court finds a foreigner guilty of a crinme
covered by article 27 of the order dated 2 Novenmber 1945, it may stay the
pronouncenent of sentence and require the defendant to submt to the conpetent
adm nistrative authority travel docunents permtting his expulsion, or furnish
the el ements needed for such expulsion. In such a case the decision to stay
sentence i s acconpanied by an order to conmit the defendant to judicia
confinenment for a maxi mum of three nonths. Conmitment is to prem ses not
under the authority of the Prisons Administration. The usual safeguards
apply, i.e. the individual concerned is informed that he may while in

confi nenent request the assistance of an interpreter, a doctor or counsel. He
may al so communi cate with anyone he pl eases and receive visits authorized by
the judicial authorities.

125. The public prosecutor and the president of the court with jurisdiction
over the place of confinement can visit the prem ses and check on the
conditions of detention at any tine.

126. During the stay of sentence the defendant nay call for the confinenment
order to be lifted, and the court which ordered the confinenent can lift the
order of its own nmotion. |If application for the order to be lifted is refused
by a court of first instance, the decision can be appeal ed.

(e) Committal to a psychiatric service, without their consent, of mentally
di sturbed individuals

127. Act No. 90-527 of 27 June 1990, on the rights and protection of persons
committed with psychiatric problens and the conditions of commtnment, gave
people committed without their consent to psychiatric services greater rights.

(i) The two forms of conmmittal without consent

128. Two distinct forms of comrmittal cone under this heading: committal at
the request of a third party (Public Health Code, arts. L.333 to L.341), and
conmittal proprio notu (ibid., arts. L.342 to L.351).

129. Conmittal at the request of a third party can take place only if the
psychi atric problens fromwhich an individual is suffering prevent himfrom
gi ving consent and his condition warrants i mmedi ate attenti on conbined with
full-time surveillance in a hospital environnment. The request nust come
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either froma nenber of the patient’s famly or froma person likely to be
acting in his interests, and nust be acconpani ed by two medical certificates
i ndicating that the conditions the |l aw |l ays down are net.

130. The Act of 27 June 1990 provides for a nunber of nonitoring mechani sns,
from adm ssion to di scharge

- A check upon adm ssion nust be performed by the director of the
establ i shnent before the individual concerned is admtted. The
director nust ensure that the request has been formulated in
accordance with the regulations (articles L.333 and L.333-1);

- Wthin 24 hours of adm ssion, the patient nust be exanm ned by the
psychi atrist at the establishnment, who must issue a nedica
certificate justifying commttal w thout consent;

- Requl ar nedi cal checks are performed during conmitnent; a second
check is scheduled to take place during the three days preceding
conpletion of the first fortnight in care; on expiry of the
maxi mum one-nont h period indicated by the doctor in the
certificate, a further check nmust be perfornmed and anot her
certificate issued. Comm tnment nay be prol onged for nmaxi num
(renewabl e) periods of one nmonth (article L.337);

- The adm nistrative and judicial authorities must by |aw be
notified of the procedure: the medical certificates authorizing
committal at the request of a third party are forwarded to the
departnmental conmmittee on psychiatric conmttals and to the
prefect, who nust in turn notify the government procurators at the
courts with jurisdiction over the patient’s honme and hospita
establ i shnent .

131. Every establishnent maintains a register in which is recorded, within 24
hours of admission, all relevant information concerning the conmmittal of the

i ndi vi dual concerned (personal details, identity of the person requesting
commttal, nmedical certificates). The register must be shown to persons
visiting the establishment (article L.341).

132. Committal proprio notu applies to people whose disorders threaten
“public order or the public safety” (article 342). |In Paris it is ordered by
the prefect of police, and in the départenents by the prefects, who do so on
the strength of a detailed nedical certificate froma psychiatrist not

enpl oyed at the receiving establishnment. The order takes the form of an

adm nistrative decision (arrété), which nust be submitted in witing and
explain howit was arrived at. Conmittal proprio notu is subject to the sane
regul ar checks as comittal at the request of a third party: a nedica
certificate within 24 hours of admission, then after a fortnight of care and
thereafter every nonth at |east. The departmental committee on psychiatric
commttals and the public prosecutor nust be informed of all such cases.

133. Under article L.345 the prefect, acting on the detailed opinion of a
psychiatrist, may during the three days preceding conpletion of the first
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month in care order commitnent to be extended for three nonths. At the end of
that time, comm tnent may be extended for maxi mum (renewabl e) periods of six
mont hs by follow ng the sane procedure.

(ii) Checks on conmittals without consent

134. Individuals commtted without their consent can contest their treatnent.
The Act of 27 June 1990 establishes departnmental committees on psychiatric
conmittals which are responsible for nmonitoring committals on psychiatric
grounds, conmmttals w thout consent in particular (articles L.332-3

and L.332-4). They visit establishnments to which patients can be conmtted

wi t hout consent and receive conplaints frominmtes. Individuals commtted
proprio notu can challenge the rel evant adninistrative decisions on grounds of
a breach of the regulations or the rules governing jurisdiction and procedure.
If they do so, their appeals are heard in the adm nistrative courts.

135. If, on the other hand, appeal is |odged on grounds of unwarranted
detention, jurisdiction rests with the judicial courts. Under article L.351
of the Public Health Code, any person conmitted w thout his consent, whether
at the request of a third party or proprio notu, may seek to be discharged by
applying to the president of the court of nmmjor jurisdiction responsible for
the area where the establishment is situated. The president can then issue an
interimrelief order authorizing i mediate rel ease of the individua
concerned. The third paragraph of article L.351 states: “The president of
the court of mmjor jurisdiction may al so, at any tine and on his own
authority, take up the matter and order the comm tment without consent to be
di scontinued. To this end, any interested individual may bring to the
president’s attention any information about the situation of a conmtted
person that he may deem useful.”

(iii) The rights of individuals conmtted without their consent

136. The Act of 27 June 1990 carefully spells out the rights and liberties of
patients comrmitted without their consent, in article L.326-3 of the Public
Health Code. The first paragraph of the article sets forth the principle that
restrictions on the exercise of personal freedons by an individual commtted
wi thout his consent shall be limted to those required by the individual’s
state of health and the progress of his treatnment, stipulating that: “in al
circunstances, the dignity of the conmtted individual nust be respected and
his return to society sought”.

137. Hence the list of rights in the foll ow ng paragraphs of the article
shoul d not be consi dered exhausti ve:

[ The individual committed without his consent] nust be informed upon
adm ssion, and thereafter on request, of his |legal standing and rights.

He shall at all events be entitled:
1. To conmunicate with the authorities nentioned in article L.332-2;

2. To apply to the conmittee to be established pursuant to
article L.332-3;
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3. To seek the advice of a doctor or |awer of his choice;

4, To send and recei ve correspondence;

5. To consult the rules and regul ati ons of the establishnment as
defined in article L.332-1 and to be given any appropriate
expl anat i ons;

6. To exercise his right to vote;

7. To engage in religious or philosophical activities as he chooses.

Wth the exception of those nentioned in 4, 6 and 7 above, these rights
may be exercised at their request by the patient’s relatives or persons
likely to act in his interests.

138. The authorities nmentioned in article L.332-2 are the prefect, the
conpetent judicial authorities and the mayor of the commune. The committee
mentioned in article L.332-3 is the departnental comrittee on psychiatric
commttals, which is responsible for receiving conplaints fromcommtted

i ndi vi dual s.

139. The Act of 27 June 1990 extended the liability to crimnal proceedi ngs
of directors of establishnents that do not observe the provisions governing
conmittal w thout consent, and introduced a new of fence covering doctors at
establishnents that take in patients commtted without their consent
(articles L.352 to L.354 of the Public Health Code).

ARTI CLE 12

140. \Were there are reasonable grounds to believe that an act of torture has
taken place, not nerely an investigation but a judicial inquiry is called for
if the victimbrings an action as described under article 13 below. It should
be recall ed that under article 40, second paragraph, of the Code of Crim nal
Procedure, “any constituted authority, public official or civil servant who in
the performance of his or its duties learns of a crime or offence shall be
required to advise the public prosecutor without delay and to transnmit to the
public prosecutor all related information, reports and docunents”

141. The State authorities may take the initiative of assigning senior
officials or the inspecting body of the entity concerned, such as the genera

i nspectorates of the national police or gendarnerie, to conduct an

adm nistrative or formal investigation. They may then institute judicia
proceedi ngs under article 36 of the Code of Crimnal Procedure, which states:
“The M nister of Justice may report to the procurator general breaches of the
crimnal |aw of which he has know edge, enjoining him by witten instruction
pl aced on the file of the proceedings, to institute or cause to be instituted,
| egal action, or to submit to the conpetent court such warrants as the

M ni ster may deem appropriate.”

142. Under articles 40, first paragraph, and 41 of the Code, the procurator
general receives conplaints and reports and determ nes what action should be
taken on them He then takes or causes to be taken such action as is required
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to identify and prosecute offences. As regards detainees in particular
articles D.280 to D.282 of the Code of Criminal Procedure require the chief of
a prison establishment to notify his superiors and the prefect and governnent
procurator w thout delay of “any serious incident affecting order, discipline
or security in the prison” or the death of any inmate.

ARTI CLE 13

143. Anybody who believes he has been subjected to torture is entitled under
the ordinary law to | odge a conpl ai nt.

144. Under article 85 of the Code of Crimnal Procedure, “any person who
clainms to have suffered injury as a result of a crime may, by |lodging a
conplaint, institute civil proceedings before the conmpetent exam ning

magi strate”. Proceedi ngs may be brought agai nst nanmed individuals or persons
unknown. In case law, for civil proceedings to be so brought it is sufficient
that the circunstances described enable the judge to admt the possibility of
the injury alleged and a direct link between it and a breach of the crimna
law. Thus the victimcan hinmself trigger crimnal proceedings, causing an
information to be laid and, where appropriate, a prosecution to be brought
agai nst the culprit.

145. Like any free person, detainees nmay apply to the crimnal courts under
ordinary law. It should be recalled that they may conmuni cate privately with
their lawers (arts. 727, D.67 to D.69 and D. 419 of the Code of Crim nal
Procedure) and request an interview with the magistrates and officials
responsi bl e for inspecting or visiting the establishnment with no nenber of the
prison staff present.

146. Protection of the conplainant and wi tnesses against any ill-treatnent or
intimdation in connection with the conplaint |odged or evidence given is
organi zed in accordance with the Penal Code, in particular articles 222-17,
222-18, 322-12, 322-13, 222-1 and 222-3, 222-11 to 222-13, 322-1 and 322-3 and
434-15 of the new Penal Code.

(a) Protection against threats

Article 222-17: Threatening to commt a crimnal act against
i ndi vidual s where the attenpted act is punishable shall, if repeated or
expressed in witing, in an image or in other material form be
puni shabl e by six nonths’ inprisonnent and a fine of 50,000 francs.

The penalty shall be increased to three years’ inprisonnment and a
fine of 300,000 francs in the event of a death threat.

Article 222-18: Threatening by any neans what soever to conmit a
crimnal act against individuals shall, if acconpanied by the order to
fulfil a condition, be punishable by three years’ inprisonnent and a
fine of 300,000 francs.

The penalty shall be increased to five years’ inprisonnment and a
fine of 500,000 francs in the event of a death threat.
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(b)

Article 322-12: Threatening to cause destruction, damage or
deterioration hazardous to individuals shall, if repeated or expressed
inwiting, in an image or in other material form be punishable by six
mont hs’ i npri sonnment and a fine of 50,000 francs.

Article 322-13: Threatening by any neans what soever to cause
destruction, danage or deterioration shall, if acconpanied by the order
to fulfil a condition, be punishable by one year’s inprisonment and a
fine of 100,000 francs.

The penalty shall be increased to three years’ inprisonnment and a
fine of 300,000 francs in the event of a threat to cause destruction
damage or deterioration hazardous to individuals.

Protection against acts of torture or violence

- For torture, article 222-3 includes anong the aggravating
ci rcunstances of the offence defined in article 222-1, which nmakes
torture a crime, the fact of comrmtting acts of torture “against a
Wi tness, victimor claimnt for crimnal indemification either to
prevent himfromreporting an incident, |odging a conplaint or
seeking justice or because he has done so”

- Acts of violence are punishable pursuant to articles 222-11
to 222-13:

Article 222-11: Violence resulting in conplete incapacity for
work for nore than eight days is punishable by three years’ inprisonnent
and a fine of 300,000 francs.

Article 222-12: The offence defined in article 222-11 shall be
puni shabl e by five years’ inprisonnent and a fine of 500,000 francs if
committed:

[...]

4, Agai nst a magistrate, juror, |lawer, public or mnisterial officer
or any other person vested with public authority or enployed in the
public service in or in connection with the performance of his mssion
or duties if the victim s position was apparent or known to the

per petrator;

5. Agai nst a witness, juror or claimant for crimnal indemification

either to prevent himfromreporting an incident, |odging a conplaint or
seeking justice or because he has done so.

[...]

Article 222-13 stipulates a penalty of three [years’] inprisonnent and a fine
of 300,000 francs for violence that does not result in conplete incapacity to
work for nore than eight days if conmtted agai nst the same persons as in the
preceding article.
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(c) Protection agai nst destruction of physical property

Article 322-1: The destruction, damage or deterioration of
property bel onging to another shall be punishable by two years’
i mpri sonment and a fine of 200,000 francs unless only m nor damage
results.

Article 322-3: The offence defined in article 322-1, first
par agr aph, shall be punishable by five years’ inprisonnment and a fine
of 500,000 francs [...]:

[...]

3. If coomitted to the detrinent of a magistrate, juror, |awer,
public or mnisterial officer or any other person vested with public
authority or enployed in the public service with a view to influencing
hi s behaviour in the performance of his nission or duties;

4. Agai nst a witness, juror or claimant for crimnal indemification

either to prevent himfromreporting an incident, |odging a conplaint or
seeking justice or because he has done so.

[...]
Attenpted destruction, danage or deterioration attracts the same penalties.

(d) Protecti on agai nst subornation

Article 434-15: The use of promises, offers, gifts, pressure,
threats, bodily violence, wiles or artifice during the course of
proceedings or with an eye to a judicial claimor defence for the
pur pose of inducing another either to nake or issue a fal se deposition
statenment or attestation or to refrain frommaking or issuing a
deposition, statenent or attestation shall be punishable by three years’
i mpri sonment and a fine of 300,000 francs even if the subornation has no

effect.
ARTI CLE 14
Par agraph 1
147. If an act of torture were to be conmitted in the circunstances specified
in article 1, paragraph 1, i.e. “by or at the instigation of or with the

consent or acquiescence of a public official or other person acting in an
official capacity”, the first question that would arise in French law in
respect of redress would be to determ ne the conpetent court. The answer is
straightforward. Since an act of torture unquestionably constitutes a serious
i nfringenment of individual |iberty, the ordinary courts, as the guardi ans of
fundamental freedons, would have jurisdiction pursuant inter alia to

article 136 of the Code of Criminal Procedure, the third paragraph of which
states: * in cases of infringenent of personal liberty the dispute may
never be taken up by the adm nistrative authority, the courts of |aw always
havi ng excl usive jurisdiction”
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148. Fromthe standpoint of adm nistrative case |aw, an act of torture ought
to be categorized as an act of violence since it clearly cannot be linked to
the application of a legislative or adm nistrative text or to the exercise of
a power belonging to the administration. Consequently, the judiciary would
have full jurisdiction over the matter and woul d be conpetent inter alia to
provi de redress by awardi ng damages for any injury resulting fromthe act in
question. Both civil and crimnal |aw should apply.

149. The basis of civil responsibility is laid down in articles 1382 and 1383
of the Civil Code:

Article 1382: Any act by a person which causes injury to another
obliges the person by whose fault the injury occurred to nake redress.

Article 1383: Every individual is responsible for the injury he
causes not only by his acts but also by negligence or inprudence.

The injured party has the option of bringing a civil action, which it may do
before a civil court.

150. In this case, however, inasmuch as the injury for which redress is
sought is not originally civil but stems froma crinminal offence or fault, an
action nmay al so be brought before the crimnal courts under article 3 of the
Code of Criminal Procedure: “a civil action may be brought at the sanme tine
and before the same court as the prosecution”

151. Crimnal proceedings are nore expeditious and | ess costly than civi
action. The authority of the court’s decision in crimnal proceedings cannot
be challenged in civil proceedings until the victimhas been heard in the
crimnal proceedings. This appears to be best for the adm nistration of
justice itself since, by having the civil action judged by the crimnal court,
it avoids conflicting judgenments. Choosing this option may neverthel ess have
its drawbacks for the victimwho, as a party to the proceedi ngs, cannot
testify as a witness either during the prelimnary investigation or during the
hearings: if the victimis the principal wtness for the prosecution, his
failure to appear as such nmay weaken the case. He must therefore decide in
the light of the circunstances how best to pursue his conplaint. That this
option is available to himdoes, in any event, serve to preserve his

i nterests.

152. If the victimopts for crimnal prosecution, the Court of Assises, which
has jurisdiction over crimnal matters, will rule on the civil action after
handi ng down its judgenent on the crimnal charges, as prescribed in

article 371 of the Code of Criminal Procedure:

Once the Court of Assises has announced its decision on the
prosecution it shall, without the jury present, rule on the applications
for danages filed either by the applicant for crimnal indemification
agai nst the defendant or by the acquitted defendant against the
applicant for crimnal indemification, after the parties and the public
prosecut or have been heard.
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153. Under article 372, “in the event of an acquittal or of waiver of

puni shrent, the applicant for crimnal indemification my seek redress for
injury caused through the defendant’s fault as established by the facts on
whi ch the prosecution was based”

154. When the civil action is brought before a civil court, the civi
proceedi ngs are distinct fromthe crimnal trial and subject to the procedura
rules applicable in civil law. But because they are still concerned with the
procurenent of redress for crimnal injuries resulting froma crimnal act,
the civil court nust defer its decision until the crimnal court, sitting
before or during the civil hearings, has itself delivered a judgenment on the
crimnal charges; it is also required to respect the decision handed down by
the crimnal court.

155. As regards the fairness and adequacy of the conpensation, it nust be
borne in m nd that under the case |law on the subject (cf. Cass. Crim,

8 February 1983), reparation for the injury suffered by the victimnmust be
made “in full, not just to sone extent”.

156. Under article 375 of the Code of Crimnal Procedure as anmended by the
Act of 4 January 1993, “the court shall sentence the perpetrator of the

of fence to pay to the applicant for crimnal indemification a sumthat it
shall determne to cover expenses incurred by the applicant and not paid by
the State. The court shall have due regard for fairness or the economc
circunstances of the guilty party. It may of its own notion declare on
grounds deriving fromthe sane considerations that such a sentence is
uncal | ed-for”.

157. In the event, lastly, that the victimis unable to obtain full and fair
conmpensation through the usual channels for the injuries he has suffered,
article 706-3 of the Code of Crimnal Procedure as established by the Act of
6 July 1990 and amended by the Act of 16 Decenber 1992 offers a subsidiary
line of recourse:

Any person who has suffered injury as a result of actions,
vol untary or otherw se, that in substance resenble a criminal act may
obtain full conpensation for the injuries resulting frominfringenents
of personal rights under the follow ng conditions:

1. The infringenents do not fall within the scope of article L.126

of the Insurance Code or chapter | of the Traffic Accident Victins
(I'mprovenent of Situation and Expedition of Conpensati on Procedures)

Act No. 85-677 of 5 July 1985, nor result froma hunting accident or the
destruction of verm n;

2. The acti ons:

- ei ther have brought about a person’s death, pernmanent
disability or total incapacity to work for a nmonth or nore;

- or are covered by and puni shabl e under articles 222-22 to
222-30 and 227-25 to 227-27 of the Penal Code;
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3. The injured person is of French nationality. |If not, the actions
were comm tted on French territory and the injured person

- either is a national of a State nenber of the European
Econom ¢ Communi ty;

- or, subject to the provisions of international treaties and
agreenents, was legally resident on the date of the actions
or the application

Conpensati on may be refused or reduced on the grounds of fault on the
part of the victim

158. This article thus establishes the principle of full conmpensation for
injuries resulting fromserious infringenents of personal rights provided that
the actions behind the injuries in substance resenble a crimnal act; the
judicial authorities do not even need to establish that a crimnal act has
been comi tted.

Par agraph 2

159. If the victimof an act of torture dies, his successors and assigns are
entitled to conpensation and may for that purpose apply in their own right for
crimnal indemification. The condition for entering an application for
crimnal indemification is that one has suffered personal injury as a result
of the crimnal act in question

160. According to the case |law on the subject, anyone to whoma crimnal act
has caused physical or noral injury, even if not directly the victimof the
act, is regarded as having suffered personal injury, whether this be an heir
of the deceased, his ascendants or descendants, brothers or sisters, or anyone
el se with stable bonds of affection and interest to the victim The persona
injury invoked by the successors and assigns nust neverthel ess be direct, i.e.
associ ated by a cause-and-effect relationship with the crimnal act. Mira
injury through infringenent of enotional ties is in certain cases regarded as
direct, and the successors and assigns can then receive a pretiumdoloris.

ARTI CLE 15

161. Under French | aw the question of how evidence is established arises,
fromthe viewpoint of this article, only in crimnal proceedings. In civi

law, the law itself governs how evidence is established, its adm ssibility and
its probative value; in crimnal |aw, evidence established by any neans is
accepted provided that it has been sought and obtained in accordance with
certain procedures and rules and that it has been produced and di scussed
adversarially at the hearings.

162. There are, naturally, limts to the freedom of evidence. Although the
objective is to lay bare the truth, the truth cannot be sought by any neans
what soever. Torture is forbidden under the Convention and under other

i nternational instrunments binding on France, as cited at the beginning of this
report.
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163. It was stated, in reference to article 11, that the conditions under

whi ch individuals can be questioned, inter alia while in custody, are strictly
regul ated, and that infringenments of the bodily integrity of accused persons
are severely puni shed under the Penal Code. Case |aw has also rejected al
unfair procedures as provocative. French doctrine prohibits interrogation
conmbined with the use of narcotics (injections of pentothal or “truth serunf).

164. An additional safeguard is provided by the fact that the judges in
crimnal matters have sovereign authority to evaluate the value and probative
force of evidence and must for that purpose take into consideration the
circunstances in which it was obtained. Reference should be nade here to
articles 427 and 428 of the Code of Crimnal Procedure, which state:

Article 427, second paragraph: The court may base its decision
only on the evidence produced and di scussed adversarially before it
during the hearings.

Article 428: The courts may formtheir own opinion of
confessions, as of any item of evidence.

165. Hence a statement that could be shown to have been obtai ned under
torture nust have been obtained against the law, and the court could not hold
it against the defendant. The defendant, on the other hand, would be able to
avail hinmself of the means described under article 13 to bring proceedi ngs
agai nst the perpetrators of the act of torture.

ARTI CLE 16
Par agraph 1
166. O her acts of cruel, inhuman or degradi ng treatnment or punishnent are

covered in France by the charges applicable to torture. The information given
above relating to torture generally thus also applies to them The
obligations set forth in connection with articles 10, 11, 12 and 13, in
particular, are valid under the sane conditions.

Par agraph 2

167. The fact that the Convention is w thout prejudice to any other

i nternational instrunment or national |aw prohibiting cruel, inhuman or
degradi ng treatment or punishnment poses no problemeither of interpretation or
of application. It is also normal that the Convention should not affect the

application of other provisions in agreements or national |laws on extradition
and expul sion.



