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ANNEX

Views of the Hunan R ghts Commttee under article 5, paragraph 4,

of the Optional Protocol to the International Covenant
on Avil and Political R ghts
- Forty-fifth session -

concer ni ng

Communi cation No. 293/1988

Submtted by : Hor ace H bbert
[represented by counsel]

Alleged victim: The aut hor

State party : Jamai ca

Date of communi cation : 24 January 1988

Date of decision on admssibility : 19 Cctober 1989

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 27 July 1992,

Havi ng concluded its consideration of comunication No.
293/ 1988, submtted to the Human R ghts Coomttee by M. Horace
H bbert under the Qptional Protocol to the International Covenant
on Avil and Political R ghts,

Havi ng taken into account all witten infornation nade
avail able to it by the author of the communication and by the
State party,

Adopts its Views under article 5, paragraph 4, of the
Optional Protocol.

The facts as submtted by the author

1. The aut hor of the comrunication is Horace H bbert, a
Janmi can citizen currently awaiting execution at St. Catherine
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District Prison, Jamaica. He clains to be a victimof violations
by Jamai ca of article 14 of the International Covenant on Qvil
and Political Rghts. He is represented by counsel.
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2.1 The author was a corporal in the police force of Janaica and
fornmerly assigned to the Moirant Bay Constabulary Station in the
parish of Saint James. In the |ate evening of 11 June 1984, he
was assigned to special duty in the district of Prospect with
three other officers fromthe Mrant Bay Station, to search for a
notorious |local crimnal who was wanted on a charge of burglary
and | arceny. He states that it was in performance of his duties
that, on the night in question, he shot two individuals, Mureen
Robi nson and Leroy Sutton, who had been approachi ng the police
vehi cl e around which the police officers were gathering. M.

Robi nson died instantly, whereas M. Sutton was paral ysed by a
bullet fired fromthe author's 0.38 calibre service weapon; he

di ed in Decenber 1985. The police investigation established that
the other police officers and a third person, who had been
interrogated by them had seen Ms. Robinson and M. Sutton, that
one of the officers told themto return to their hones on account
of the advanced hour and that they had been sitting next to the
police car for five mnutes. The author, however, clains that he
saw themfor the first time when their bodies were placed in the
trunk of the car.

2.2 The author submts that just before discharging the fata
shots, he had hinself been fired at fromthe direction where the
deceased had been standi ng or wal ki ng; he therefore argues that
he acted in self-defence. The prosecution, however, contended
that the two were shot from behind, froma short distance,
estinated at around seven yards. After an investigation that

| asted three days, the author was arrested and charged wth
nmurder; he submts that he was charged on the basis of fal se
witness testinony. A prelimnary investigation was conducted at
Morant Bay in March 1985; in its course, Leroy Sutton was
cross-exam ned by the author's counsel. In Cctober 1985, M.
Sutton signed a witten deposition incrimnating the author in
t he presence of the exam ning nagi strate. This deposition was

| ater tendered as evidence and admtted by the trial judge.

2.3 The author was tried in the Hone Grcuit Court, Kingston
from18 to 20 May 1987; during the trial, he was represented by
two legal aid attorneys, HE., QC, and NE, QC The author
entered a plea of not guilty but was found guilty as charged and
sentenced to death. The jury took a mere 11 mnutes to return a
unani mous verdict. The Court of Appeal of Janaica dismssed his
appeal on 25 January 1988; the appeal centred on the issue of the
admssibility as evidence of a witten deposition nmade by a

wi tness who died before the start of the trial. A subsequent
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petition for special |eave to appeal to the Judicial Commttee of
the Privy Council was dismssed on 24 July 19809.
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2.4 Counsel submts that his client has exhausted avail abl e
donestic renedies, and that a constitutional notion in the
Suprene (Constitutional) Court does not constitute an avail abl e
and effective renedy.

2.5 Counsel further contends that the State party does not nake
| egal aid available for the purpose of constitutional notions.
Even if the author had a theoretical constitutional renedy, it
woul d not be avail abl e to hi mbecause of the absence of [ egal

ai d.

The conpl ai nt

3.1 The author contends that his trial was noved from Sai nt
Thonmas to Kingston, after threats against and intimdation of his
representatives. This allegedly caused a considerable delay in

t he adj udi cation of his case.

3.2 In respect of the circunstances of his trial, the author
clains that the jurors were intimdated by the police.

| nhabi tants of the district of St. Thomas allegedly cane to the
Home Grcuit Court in Kingston and identified the author in the
presence of the jurors, who were about to be enpanelled, with the
followi ng words: "See the PNP police boy fromSt. Thomas who
shoot the boy and the girl - himfor hung". The author's |awer
was inforned about this but did not take action; further, he is
said to have acted negligently since he failed to refute fal se
evi dence produced against M. Hbbert and did not attenpt to
tender as evidence the police station diary, an inportant piece
of evidence in the author's opinion. The author further clains
that the judge pressured the prosecution w tnesses and
intimdated both the jurors and his | awyers.

3.3 According to the author, his former colleagues in the police
force were threatened and infornmed that they would | ose their
jobs and be transferred away fromtheir famlies, or even charged
jointly with the author, if they did not testify in support of

t he case nade by the prosecution.

3.4 The author further clains that he did not have adequate
opportunities to consult with his | awers, since they never
visited himduring pre-trial detention and his letters addressed
to themrenai ned unanswered; his wife visited their offices on
several occasions, but all she obtained was a promse that they
woul d contact him He adds that he inforned one of his | awers



CCPR/ J 45/ D 293/ 1988
Annex

Engl i sh

Page 6

about what he considered to have been unfair in the conduct of
the trial and the prelimnary enquiry, and notes that the | awer
promsed to informhis colleague(s), but failed to do so. (ne of
his representatives cross-exam ned prosecution w tnesses during
the trial; the author alleges, however, that the trial judge
ruled many of the questions posed by the | awer inadm ssible or
sust ai ned the prosecution's objections to sone of them nly one
W tness sought to testify on his behalf; according to the author,
this witness had been heard as a prosecution w tness during the
prelimnary enquiry, when his testinony had been rejected.

3.5 Finally, the author submts that the investigating officer,
an activist for the Janai can Labour Party (JLP) who was not
called as a witness during the trial, received a bribe fromthe
Menber of Parlianent for St. Thomas to continue the

i nvestigation. The author surmses that the officer did not
attend court because he did not want to be seen by the other

Wi t nesses, who had al so been prom sed a share of the bribe, which
he had not passed on. In the same context, the author contends
that the case against hi mwas w dely publicized by the Menber of
Parliament, the Police Comm ssioner and other individuals, with
the resulting prejudicial inpact on the potential nenbers of the

jury.

The State party's infornmati on and observati ons:

4.1 By submssion of 17 Novenber 1988, the State party submtted
that the communi cation was inadm ssible on the ground of

non- exhausti on of donestic renedi es, because of the author's
failure to petition the Judicial Coonmttee of the Privy Council
for special |eave to appeal. By further subm ssions of 8 May and
26 Septenber 1990, nade after the adoption of the Conmttee's
decision on admssibility, the State party contended that the
comuni cation remnai ned i nadm ssi bl e since the author had not
avai l ed hinself of constitutional renedies, pursuant to section
25 of the Janaican Constitution. Any decision of the Suprene
(Constitutional) Court could be appealed to the Court of Appeal
of Jamaica and fromthere to the Judicial Coonmttee of the Privy
Counci | .

4.2 The State party argues that nmany of the facts presented by
the author, in particular in so far as they relate to | egal
representati on and counsel's failure to cross-exam ne w tnesses,
do not point to any responsibility of the State party's judicial
authorities. Additionally, and with reference to recent decisions
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of the Human Rights Commttee, the State party observes that the
facts as presented nerely seek to raise issues of evaluation of
evidence in the case, which the Commttee is not conpetent to
exam ne. !

! See CCPRICU37/D0369/1989 ( GS. v. Jammica ), decision of 8
Novenber 1989, paragraph 3. 2.
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4.3 The State party further points to section 24, paragraph 2,
of the Constitution, which provides that no person shall be
treated in a discrimnatory manner by any person acting in
accordance with any witten law or in performance of the function
of any public office or any public authority. Subsection 3
defines as "discrimnatory" the different treatnment of persons
based wholly or mainly on their respective attributes, e.g.,
political opinions. The State party submts that M. H bbert nay
seek redress for the alleged discrimnation on the ground of his
political affiliation by way of an application under section 25
of the Constitution. In that respect, therefore, it deens the
comuni cation i nadm ssible on the ground of non-exhaustion of
donesti c renedi es.

4.4 As to the author's conplaint about undue delays in the
proceedi ngs against him the State party notes, in a subm ssion
dated 30 Cctober 1991, that such del ays as occurred were
attributable to an application for a change of venue, filed by
the author's | awer and based on the latter's perception of
threats and inti mdation. The decision to change the venue does
not, inthe State party's opinion, reveal a violation of any
provi si on of the Covenant.

4.5 Wth respect to the clains detailed in paragraphs 3.2 to 3.4
above, the State party observes that they pertain to an all eged
breach of the right to a fair trial, and that these clains have
not been subject to judicial determnation under section 25 of
the Constitution.

4.6 Fnally, the State party rejects as "totally

unsubstanti ated" the allegation that the investigating officer
recei ved bribes froma menber of parlianent.

Adm ssibility decision and revi ew t her eof

5.1 During its thirty-seventh session, the Conmmttee considered
the admssibility of the communication. As to the requirenent of
exhaustion of donmestic renedies, it considered that with the
dismssal of the author's petition for |eave to appeal by the
Judicial Coonmttee of the Privy Council on 24 July 1989, there
were no further effective renmedies for the author to exhaust.

5.2 On 19 Qctober 1989, the Commttee decl ared the comuni cation
admssible in so far as it appeared to rai se i ssues under article
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14 of the Covenant.
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6.1 The Commttee has taken due note of the State party's
contention, nade after the decision on admssibility, that in
respect of the author's claimof a violation of article 14 and in
respect of alleged discrimnation based on political opinion,
donestic renedi es have not been exhaust ed.

6.2 The Commttee reiterates that domestic renmedies within the
nmeani ng of the ptional Protocol nust be both avail abl e and
effective. The Commttee recalls that in a different case 2 the
State party indicated that legal aid is not provided for
constitutional notions. Therefore, the Commttee considers that,
in the circunstances of the case, a constitutional notion does

not constitute a remedy that is both available and effective
within the nmeaning of article 5, paragraph 2(b), of the Qoti onal
Protocol. Accordingly, there is no reason to revise the
Commttee's decision on admssibility of 19 Cctober 1989.

Exam nation of the nerits

7.1 Wth respect to the alleged violation of article 14, three
princi pal issues are before the Commttee: (a) whether the
alleged intimdation of the jurors by the judge and his

obj ections to several of the questions posed by author's counsel
amounted to a denial of a fair trial; (b) whether alleged
references to the author's political affiliation and all eged
irregularities in the conduct of the police investigation
violated the principle of "equality before the court”; and (c)
whet her the author had adequate tinme and facilities for the
preparation of his defence and was able to have witnesses call ed
on his behal f.

7.2 Concerning the first issue under article 14, the Commttee
reaffirns that it is generally for the appellate courts of State
parties to the Covenant to evaluate the facts and evidence in a
particular case. It is not in principle for the Coomttee to
assess the conduct of the trial by the trial judge or to review
his instructions to the jury, unless it can be ascertained that
the instructions to the jury were clearly arbitrary or anounted
to a denial of justice, or that the judge nmanifestly violated his
obligation of inpartiality. The Coomttee | acks evidence that the
conduct of the trial by the judge or his instructions to the jury

2 A Llittle v. Jamaica , No. 283/1988, Views adopted by th
Commttee on 1 Novenber 1991, paragraphs 7.3 and 7. 4.
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suffered fromsuch defects. In particular, after considering the
material before it, including the trial transcript, the Coomttee
has no evidence that by objecting to several of counsel's
guestions during cross-exam nation, or by sustaining the
prosecution's
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obj ections to sonme of these questions, the judge violated his
obligation of inpartiality. Nor is there any evidence that the
judge's questions "intimdated" any of the w tnesses. The
Commttee, in these circunstances, finds no violation of article
14, paragraph 1, of the Covenant.

7.3 The Commttee takes the opportunity, at this stage of
entering the nerits of the case, to reconsider issues of
admssibility, in accordance with rule 93(4) of its rules of
procedure. In respect of the author's claimthat his political
affiliations were used against himin court, the Conmttee
observes that after careful review of the naterial before it,
evidence in substantiation of this claimfor purposes of

adm ssibility cannot be discerned. This also applies to the claim
that the investigating officer received a bribe froma Mnber of
Parliament for the district where the nurder had occurred. The
Commttee notes, noreover, that the latter allegation was

i ntroduced by author's counsel subsequent to the Commttee's
decision on admssibility of 19 Qctober 1989, that the issue of
al l eged discrimnation on the basis of political opinion was not
pl aced before the donestic courts and that donestic renedies in
this respect have not been exhausted. Accordingly, this part of
t he communi cation is inadmssible under articles 2 and 5,
paragraph 2(b), of the Optional Protocol.

7.4 As to M. Hbbert's claimrelating to article 14, paragraphs
3(b) and (e), of the Covenant, the Commttee notes that the right
of an accused person to have adequate tinme and facilities for the
preparation of his defence is an inportant el enment of the
guarantee of a fair trial and a corollary of the principle of
equal ity of arns. The determnation of what constitutes "adequate
ti me" depends on an assessnent of the particul ar circunstances of
each case. The Committee notes that the author benefitted from
seni or counsel, who chose not to request a delay for further
preparation of the defence. The Commttee is not in a position
to ascertain whether the alleged failure of the representatives
either to introduce the police station diary as evidence or to
call other witnesses on the author's behalf was a natter of

prof essi onal judgnment or of negligence. Accordingly, the material
before the Coomttee does not justify a finding of a violation of
article 14, paragraphs 3(b) and (e).

8. The Human R ghts Conmttee, acting under article 5,
paragraph 4, of the ptional Protocol to the Internationa
Covenant on Gvil and Political Rghts, is of the viewthat the
facts before it do not disclose violations of any provisions of
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t he Covenant.

[Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]

*



