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ANNEX

Views of the Hunan R ghts Commttee under article 5, paragraph 4,

of the Optional Protocol to the International Covenant
on Avil and Political R ghts
- Forty-fifth session -

concer ni ng

Communi cation No. 349/1989 **/

Submtted by : difton Wi ght
[represented by counsel]

Aleged victim: The aut hor

State party : Jamai ca

Date of communi cation : 12 January 1989

Date of decision on admssibility : 17 Cctober 1990

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 27 July 1992,

Havi ng concluded its consideration of communication No.
349/ 1989, submtted to the Human R ghts Coomttee on behal f of
M. difton Wight under the Qotional Protocol to the
I nternati onal Covenant on Gvil and Political R ghts,

Havi ng taken into account all witten infornation nade
avail able to it by the author of the communication and by the
State party,

Adopts its Views under article 5, paragraph 4, of the
Optional Protocol.

**/  An individual opinion fornulated by Conmm ttee nenber
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Bertil VWeénnergren is reproduced in an Appendi x to the present
docunent .
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The facts as presented by the author
1. The aut hor of the comunication dated 12 January 1989 is

Adifton Wight, a Jamaican citizen currently awaiting execution
at St. Catherine District Prison, Jamaica. He clains to be a
victimof violations by Jamaica of article 14, paragraphs 1 and
3(b) and (e), of the International Covenant on Gvil and
Political Rghts. He is represented by counsel.

2.1 The author was convicted and sentenced to death on 29 March
1983, in the Hone Grcuit Court of Kingston, for the nurder of
Louis McDonal d. The prosecution's case was that the deceased was
| ast seen by his famly in the afternoon of 28 August 1981. That
evening, one Silvester Cole, a witness in the case, was trying to
obtain a lift at a road junction in Kingston. The author and his
co-defendant, Wnston Phillips, were simlarly waiting for a lift
at the sanme junction. Al three were picked up by a yell ow Ford
Cortina notor car; M. Cole and M. Phillips stopped after
approximately two mles and left the vehicle. In court, M. Cole
testified that after they left the car, M. Phillips remained in
the vicinity of the vehicle, |ooking up and down the road, while
the author stayed in the car and held a gun to the driver's neck.
Real i zing that he was wi tnessing a hol d-up, he first wal ked
casual ly away fromthe scene, and only then began running. Froma
di stance, he saw the car driving away with its lights turned off.

2.2 The author was arrested on 29 August 1981 at about 6 p.m,
together with Wnston Phillips. He had been seen driving M.
MDonald's car by a friend of the latter; the car had been
reported stolen on the same day. Both the author and M. Phillips
were brought to the Waterford police station, where they were
searched and found to be in possession of pieces of jewellery
that the wife of the deceased |ater identified as bel onging to
her husband. The author submts that when they were arrested, the
police could not possibly have known about the nurder, since the
deceased' s body was recovered only in the afternoon of the next
day, in a canefield close to where he had dropped of f Messrs.
Col e and Philli ps.

2.3 No identification parade was held after the arrest of the
accused on 29 August 1981, allegedly because a nob had sought to
attack themat the police station when it becane known that the
deceased's jewell ery had been found on them The authors were
nmoved to the Spani sh Town police station thereafter, and M.
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Phillips was admtted to the hospital. No identification parade
was conducted in Spanish Town, either, as the police officers
conducting the investigation felt that because of the events at
the Waterford police station, a parade woul d be unnecessary or
even suspect.
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2.4 A post-nortemwas perfornmed on 1 Septenber 1981 at about 1
p.m by Dr. Lawence R chards. According to his evidence during
the trial, which remai ned unchal | enged, death had occurred an
estimated 47 hours before, at around 2 p.m on 30 August 1981, as
a result of gunshot injuries inflicted no nore than 10 to 20

m nutes before death. Thus, it is submtted that death occurred
only shortly before the body was recovered, and when the aut hor
had al ready been in custody for about 20 hours.

2.5 On 3 Septenber 1981, M. Cole was taken to the Spani sh Town
police station, where the author was then in custody. The aut hor
was brought out of a cell and identified by M. Cole as the nman
who had held the gun and threatened the driver of the yell ow
Cortina. He was not asked to identify M. Phillips before the
trial and indicated that he woul d have been unable to identify
him during the trial, he could not identify M. Phillips.

2.6 During the trial, the author nade an unsworn statenent from
the dock. He asserted that he had borrowed the deceased' s car
froma friend, to give his girlfriend a ride to Spani sh Town. He
deni ed having obtained a lift in this car on 28 August 1981, and
affirmed that he was unaware that it had been stolen. He further
claimed that he had been working at the garage where he was

enpl oyed as a battery repairman until about m dnight on the day
of the crine. Finally, he denied having been in possession of any
of the deceased' s jewellery.

2.7 The author was tried with Wnston Phillips. At the
conclusion of the trial, the jury failed to return a unani nous
verdict in respect of M. Phillips, who was rel eased on bail and
ordered to be retried. The author was found guilty as charged,
convi cted and sentenced to death. He appealed to the Court of
Appeal of Janamica which, on 11 July 1986, dismssed his appeal .
On 24 Septenber 1986 the court issued a witten judgnment. On 8
Qct ober 1987, the Judicial Coommttee of the Privy Council

di smssed the author's petition for special |eave to appeal.

2.8 On 13 February 1984, the author submtted a conplaint to the
| nt er- Areri can Conm ssion on Human R ghts, claimng that he had
been the victimof a mscarriage of justice. The Comm ssion

regi stered the case under No. 9260 and held a hearing on 24 March
1988. The State party argued that the author had not exhausted
donestic renedi es because he had failed to avail hinself of
constitutional renedies in Jamai ca. The Comm ssi on request ed
further information as to whether such renedi es were effective
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within the nmeaning of article 46 of the Anmerican Convention on
Human R ghts; the State party did not reply. On 14 Septenber
1988, the Conm ssion approved resolution No. 29/88, declaring
"that since the conviction and sentence are underm ned by the
record in this case, and that the appeal s process did not permt
for a correction, that the Governnent of Jamaica has violated the
petitioner's fundanmental rights" under article 25 of the Anerican
Convention on Human R ghts. The State party challenged this

resol uti on by subm ssion of 4 Novenber 1988.

The conplaint :

3.1 Counsel contends that the State party viol ated several of
the author's rights under the Covenant. First, he clains that the
aut hor was subjected to ill-treatnment by the police, which
allegedly included the squirting of a corrosive liquid (A ax)
into his eyes, and that, as a result, he sustained injuries.

3.2 Counsel further clains that the author was not afforded a
fair hearing within the nmeaning of article 14, paragraph 1, of
the Covenant. More specifically, the trial transcript reveals
that the pathol ogi st's uncontested evi dence, whi ch had been
produced by the prosecution, was overl ooked by the defence and
ei ther overlooked or deliberately gl ossed over by the trial
judge. This neant that the jury was not afforded an opportunity
to properly evaluate this evidence which, if properly put, should
have resulted in the author's acquittal. In fact, according to
the pathol ogist's report, death occurred on 30 August 1981 at
around 2 p.m, whereas M. Wight had been in police custody
since approximately 6 p.m on 29 August. It is submtted that no
trial in which the significance of such crucial evidence was
over |l ooked or ignored can be deened to be fair, and that the

aut hor has suffered a grave and substantial denial of justice.

3.3 It is further alleged that throughout the trial, the judge
di spl ayed a hostile and unfair attitude towards the author as
well as his representatives. Thus, the judge's observations are
said to have been partial and frequently veined with nmalice, his
directions on identification and on recent possession of stolen
property biased. In this context, it is pointed out that no
identification parade was held in the case and that the judge, in
his summng up, endorsed the prosecution's contention that it was
i nappropriate to conduct an identification parade in the

ci rcunstances of the case. The judge al so allegedly nade highly
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prej udi cial corments on the author's previous character and
enphatically criticized the way in which the defence conducted
the cross-examnation of prosecution w tnesses. Counsel naintains
that the judge's disparagi ng manner vis-a-vis the defence,
coupled with the fact that he refused a brief adjournment of 10
m nutes and thereby deprived the defence of the opportunity of
calling a potentially inportant witness, points to a violation of
article 14, paragraph 3(e), of the Covenant, in that the author
was unabl e to obtain the exam nation of defence wi tnesses under
the sane conditions as w tnesses agai nst him

3.4 Finally, the author alleges a violation of article 14,

par agraph 3(b), because he, or his representative, were denied
adequate tinme for the preparation of the defence. In particular,
it is submtted that the trial transcript reveals that the
attorney assigned to the case was instructed on the very day on
which the trial began. Accordingly, he had | ess than one day to
prepare the case. This, according to counsel, is wholly
insufficient to prepare adequately the defence in a capital case.
Deficiencies in the author's defence are said to be attributable
partly to lack of tinme for the preparation for the trial, and
partly to the |l ack of experience of one of the author's two
court-appoi nted | awers.

3.5 Wth regard to the issue of donestic renedi es, counsel
rebuts the State party's contention that the comunication is

i nadm ssi bl e on the ground of non-exhaustion of donestic renedies
on grounds of a presuned right to apply for constitutiona
redress to the Suprene (Constitutional) Court. He adds that this
argunment i s advanced w thout detail ed consideration of the
Constitution. He points out that chapter 11l of the Jamai can
Constitution deals with individual rights, and section 20(5)
deals with the right to a fair trial. In particular, section 25
makes provision for enforcenent; section 25(2) stipul ates that
the Suprene Court has jurisdiction to "hear and determ ne
applications”, but adds the qualification that the Court shal

not exercise its jurisdictionif it is satisfied that adequate
neans of redress have been avail abl e under any other [aw. The
author's case is said to fall within the scope of the
qualification of section 25(2) of the Jamaican Constitution: if
it were not covered by this proviso, every convicted crimnal in
Janmica alleging an unfair trial would have the right to pursue
parall el or sequential renmedies to the Court of Appeal and the
Privy Council, both under crimnal |aw and under the

Consti tution.
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3.6 Counsel finally notes that the State party has failed to
show that legal aid is available to the author for the purpose of
constitutional nmotions. If the State party were correct in
asserting that a constitutional renedy was indeed avail abl e, at
least in theory, it would not be available to the author in
practice because of his |ack of financial neans and the
unavai l ability of legal aid. Counsel concludes that a remedy

whi ch cannot be pursued in practice is not an avail abl e renedy.
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The State party's information and observations
4. The State party contends that the comrunication is

i nadm ssi bl e under article 5, paragraph 2(b), of the Opti onal
Protocol. It argues that the author's rights under article 14 of
the Covenant are cotermnous with the fundanmental rights

guar anteed by section 20 of the Janai can Constitution

Accordi ngly, under the Constitution, anyone who alleges that a
fundamental right has been, is being or is likely to be infringed
inrelation to himmay apply to the Suprenme Constitutional Court
for redress. Since the author failed to take any action to pursue
his constitutional renedies in the Suprenme Court, the

communi cation i s deened i nadm ssi bl e.

The Coomittee's adm ssibility considerations and deci sion

5.1 Before considering any clains contained in a comruni cation
the Human R ghts Commttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the Qptional Protocol to the Covenant.

5.2 Duringits fortieth session, in Cctober 1990, the Conmttee
consi dered the admssibility of the comrunication. Wth regard to
article 5 paragraph 2(a), of the Qotional Protocol, the

Comm ttee ascertained that the case submtted by the author to
the I nter-Amrerican Comm ssion on Human R ghts was no | onger under
exam nation by that body.

5.3 The Coomttee took note of the State party's contention that
t he communi cati on was i nadm ssi bl e because of the author's
failure to pursue constitutional renedies avail able to hi munder
the Jamai can Constitution. It observed that section 20, paragraph
1, of the Janai can Constitution guarantees the right to a fair
trial, while section 25 provides for the inplenmentation of the
provi sions guaranteeing the rights of the individual. Section 25,
paragraph 2, stipulates that the Suprenme (Constitutional) Court
may "hear and determne" applications with regard to the all eged
non- observance of constitutional guarantees, but limts its
jurisdiction to such cases where the applicants have not already
been afforded "adequate neans of redress for the contraventions
al | eged" (section 25, paragraph 2, in fine). The Commttee
further noted that the State party had been requested to clarify,
in several interlocutory decisions, whether the Suprene
(Constitutional) Court had had an opportunity to determne the
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question whet her an appeal to the Court of Appeal and the
Judicial Coonmttee of the Privy Council constitute "adequate
nmeans of redress" within the neaning of section 25, paragraph 2,
of the Jamai can Constitution. The State party had replied that
the Suprene Court had not had said opportunity. In the

ci rcunstances, the Conmttee found that recourse to the
Constitutional Court under section 25 of the Jamai can
Constitution was not a renmedy available to the author within the
meani ng of article 5, paragraph 2(b), of the otional Protocol.

5.4 The Commttee also noted that part of the author's

al | egations concerned clains of bias on the part of the judge, as
wel | as the alleged i nadequacy of the judge's instructions to the
jury. The Commttee reaffirmed that it is generally beyond its
conpetence to eval uate the adequacy of the judge's instructions
tothe jury, unless it can be ascertained that these instructions
were clearly arbitrary or anmounted to a denial of justice, or
unless it can be denonstrated that the judge nanifestly viol ated
his obligation of inpartiality. In the case under consideration,
the Commttee considered that the circunstances which led to the
author's conviction nerited further examnation in respect of his
clains relating to article 14, paragraphs 1 and 3(b) and (e), of
t he Covenant.

5.5 The Coomttee finally noted the author's allegation
concerning ill-treatnment by the police, and observed that the
State party had renained silent on the issue whether this part of
t he communi cati on shoul d be deened adm ssi bl e.

5.6 On 17 Cctober 1990, the Commttee decl ared the comuni cation
admssible in so far as it appeared to rai se issues under
articles 10 and 14, paragraphs 1 and 3(b) and (e), of the
Covenant .

The State party's objections to the admssibility deci sion:

6.1 The State party, in a submssion dated 12 February 1991
chall enges the Commttee' s findings on admssibility and objects
to the reasoning described in paragraph 5.3 above. It argues, in
particular, that the Coomttee's reasoning reflects a "grave

m sunder st andi ng" of the relevant Janaican | aw, especially the
operation of section 25, paragraphs 1 and 2, of the Jamai can
Constitution. The right to apply for redress under section 25(1)
is, inthe terns of the provision itself, "without prejudice to
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any other action with respect to the sane natter which is
lawful |y avail able". The only imtation is to be found in
section 25(2) which, in the State party's opinion, does not apply
in the case, since the alleged breach of the right to a fair
trial was not at issue in the crimnal |aw appeal to the Court of
Appeal and the Judicial Commttee:
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If the contravention alleged was not the subject of
crimnal |aw appeals, ex hypothesi , those appeals coul d
hardly constitute an adequate renedy for that contravention.
The deci sion of the Commttee woul d render neani ngl ess and
nugatory the hard-earned constitutional rights of Janaicans

., by its failure to distinguish between the right to
appeal agai nst the verdict and sentence of the Court in a
crimnal case, and the "brand new rights" to apply for
constitutional redress granted in 1962".

6.2 The State party submts that the admssibility decision
attaches undue significance to the fact that the Jamai can courts
have not yet had occasion to rule on the application of the
proviso to section 25(2) of the Constitution in circunstances
where the appellant has al ready exhausted his crimnal |aw
appel l ate renmedies. It notes that in the case of Noel R ley and

others v. the Queen [A G (1982) 3 AER 469], M. R ley was able
to apply, after the dismssal of his crimnal appeal to the Court
of Appeal and the Judicial Coommttee, to the Suprene
(Constitutional) Court and thereafter to the Court of Appeal and
the Privy Council, albeit unsuccessfully. In the State party's
opinion, this precedent illustrates that recourse to crimnal |aw
appel | ate renedi es does not render the proviso of section 25(2)
applicable in situations where, follow ng crimnal |aw appeal s,
an individual files for constitutional redress.

6.3 As to the absence of legal aid for the filing of
constitutional notions, the State party submts that nothing in
the ptional Protocol or in custonmary international |aw supports
the contention that an individual is relieved of the obligation
to exhaust donmestic renedies on the nmere ground that there is no
provision for legal aid and that his indigence has prevented him
fromresorting to an available renedy. It is submtted that the
Covenant only inposes a duty to provide legal aid in respect of
crimnal offences (article 14, paragraph 3(d)). Moreover,
international conventions dealing with economc, social and
cultural rights do not inpose an unqualified obligation on States
to inplement such rights: article 2 of the International Covenant
on Economc, Social and Qultural R ghts provides for the
progressive realization of economc rights and relates to the
"capacity of inplenentation of States”. In the circunstances, the
State party argues that it is incorrect to infer fromthe

aut hor's indigence and the absence of legal aid in respect of the
right to apply for constitutional redress that the renedy is
necessarily non-exi stent or unavail abl e.
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6.4 As to the author's claimof ill-treatnent by the police, the
State party observes that this issue was not brought to its
attention in the initial submssion, and that the Commttee
shoul d not have decl ared the communi cati on adm ssi bl e in respect
of article 10 wi thout previously having apprised the State party
of this claim It adds that, in any event, the comunication is
also inadmssible in this respect, as the author did not avai

hi nsel f of the constitutional remedies available to hi munder
sections 17(1) and 25(1) of the Janaican Constitution: any person
alleging torture or inhuman and degradi ng treatnent or other

puni shnent nay apply to the Suprenme Court for constitutional
redress.

6.5 Inthe light of the above, the State party requests the
Commttee to reviewits decision on admssibility.

Post -adm ssibility considerati ons and exam nation of nerits

7.1 The Commttee has taken note of the State party's request,
dated 12 February 1991, to reviewits decision on admssibility,
as well as its criticismof the reasoning | eading to the decision
of 17 Cctober 1990.

7.2 The sane issues concerning admssibility have al ready been
examned by the Coomttee in its Views on comruni cati ons Nos.
230/ 1987 ( Raphael Henry v. Jamaica ) and 283/1988 ( Aston Little v.

Jamaica). In the circunstances of those cases, the Commttee
concl uded that a constitutional notion was not an avail abl e and
effective remedy within the meaning of article 5, paragraph 2(b),
of the Optional Protocol, and that, accordingly, the Commttee
was not precluded fromexamning the nerits.

7.3 The Commttee has taken due note of the fact that subsequent
toits decision on admssibility the Suprene (Constitutional)
Court of Janai ca has had an opportunity to determne the question
whet her an appeal to the Court of Appeal of Janaica and the
Judicial Coonmttee of the Privy Council constitute "adequate
nmeans of redress"” within the neani ng of section 25, paragraph 2,
of the Jamai can Constitution. The Suprenme (Constitutional) Court
has since replied to this question in the negative by accepting
to consider the constitutional notion of Earl Pratt and I|van
Morgan (j udgnent entered on 14 June 1991). The Commttee observes
that whereas the issue is settled under Jamai can constitutional
law, different considerations govern the application of article
5, paragraph 2(b), of the Qotional Protocol, such as the length
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of the judicial proceedings and the availability of |egal aid.
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7.4 In the absence of legal aid for constitutional notions and
bearing in mnd that the author was arrested in August 1981,
convicted in March 1983, and that his appeals were dismssed in
July 1986 by the Court of Appeal of Janaica and in Cctober 1987
by the Judicial Commttee of the Privy Council, the Commttee
finds that recourse to the Suprene (Constitutional) Court is not
requi red under article 5, paragraph 2(b), of the ptional

Protocol in this case, and that there is no reason to reverse the
Commttee's decision on admssibility of 17 Cctober 1990.

7.5 As to the allegation concerning the author's ill-treatnent
by the police, the Coomttee notes that this clai mwas reproduced
in resolution 29/88 approved by the Inter-Anmerican Comm ssi on on
Human R ghts, a copy of which was transmtted by the Commttee to
the State party on 28 April 1989. Furthernore, while the
allegation of a violation of article 10 does not expressly figure
under the header "A |l eged Breaches of the International Covenant
on Avil and Political R ghts" (page 8 of the author's initial
communi cation), reference to ill-treatnment by the police is nade
on pages 51 and 52 of this communication, which was integrally
transmtted to the Governnent of Jamaica a year and a half before
the Commttee's decision on admssibility. In the circunstances,
the State party cannot claimthat it was not apprised of the
allegation of ill-treatnent; nor is the Commttee barred from
considering the author's submssion inits integrity, or from
proceeding with its own evaluation as to whether the facts as
presented may raise issues under certain provisions of the
Covenant, even if these provisions have not been specifically

i nvoked.

8.1 Wth respect to the alleged violations of the Covenant, four
i ssues are before the Conmttee: (a) whether the judge showed
bias in his evaluation of the evidence or in his instructions to
the jury; (b) whether the overlooking of the significance of the
time of death anmounted to a violation of the author's right to a
fair trial; (c) whether the author was afforded adequate time for
the preparation of his defence and coul d secure the exam nation
of witnesses on his behal f under the same conditions as w tnesses
against him and (d) whether the alleged ill-treatnent by the
police violated his rights under article 10.

8.2 Wth respect to the first issue, the Conmttee reaffirns its
establ i shed jurisprudence that it is generally for the appellate
courts of States parties to the Covenant to evaluate facts and
evidence in a particular case. It is not in principle for the
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Commttee to nake such an evaluation or to review specific
instructions to the jury by the judge, unless it can be
ascertained that the instructions to the jury were clearly
arbitrary or anmounted to a denial of justice, or that the judge
mani festly violated his obligation of inpartiality. In the
present case, the Coomttee has been requested to examne natters
bel onging in the latter category.

8.3 In respect of the issue of the significance of the tine of
death of the victim the Coonmttee begins by noting that the
post-nortemon the deceased was performed on 1 Septenber 1981 at
approximately 1 p.m, and that the expert concluded that death
had occurred forty-seven hours before. H s concl usion, which was
not challenged, inplied that the author was already in police
cust ody when the deceased was shot. The information was avail abl e
to the Court; given the seriousness of its inplications, the
Court shoul d have brought it to the attention of the jury, even
though it was not nentioned by counsel. Furthernore, even if the
Judicial Coonmttee of the Privy Council had chosen to rely on the
facts relating to the post-nortemevidence, it could not have
addressed the matter as it was introduced for the first tine at
that stage. In all the circunstances, and especially given that
the trial of the author was for a capital offence, this om ssion
must, in the Coomttee's view, be deened a denial of justice and
as such constitutes a violation of article 14, paragraph 1, of
the Covenant. This remains so even if the placing of this

evi dence before the jury mght not, in the event, have changed
their verdict and the outcone of the case.

8.4 The right of an accused person to have adequate tine and
facilities for the preparation of his or her defence is an
important elenent of the guarantee of a fair trial and a
corollary of the principle of equality of arns. In cases in which
a capital sentence may be pronounced, it is axiomatic that
sufficient tine nust be granted to the accused and his or her
counsel to prepare the defence for the trial; this requirenent
applies to all the stages of the judicial proceedings. The
determnati on of what constitutes "adequate tine" requires an
assessnent of the individual circunstances of each case. There
was consi derabl e pressure to start the trial as scheduled on 17
March 1983, particul arly because of the return of the deceased's
wife fromthe United States to give evidence; noreover, it is
uncontested that M. Wight's counsel was instructed only on the
very norning the trial was scheduled to start and, accordingly,
had | ess than one day to prepare M. Wight's defence and the
cross-exam nation of wtnesses. However, it is equally
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uncontested that no adjournnent of the trial was requested by
either of M. Wight's counsel. The Commttee therefore does not
consi der that the inadequate preparation of the defence nmay be
attributed to the judicial authorities of the State party; if
counsel had felt that they were not properly prepared, it was

i ncunbent upon themto request the adjournment of the trial.
Accordingly, the Coomttee finds no violation of article 14,

par agraph 3(b).
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8.5 Wth respect to the alleged violation of article 14,
paragraph 3(e), it is uncontested that the trial judge refused a
request fromcounsel to call a witness on M. Wight's behalf. It
IS not apparent, however, that the testinony sought fromthis

w tness woul d have buttressed the defence in respect of the
charge of nurder, as it merely concerned the nature of the
injuries allegedly inflicted on the author by a nob outside the
Waterford police station. In the circunstances, the Commttee
finds no violation of this provision.

8.6 Finally, the Coonmttee has considered the author's
allegation that he was ill-treated by the police. Wile this
claimhas only been contested by the State party in so far as its
admssibility is concerned, the Coomttee is of the viewthat the
aut hor has not corroborated his claim by either docunmentary or
medi cal evidence. Indeed, the matter appears to have been rai sed
in the court of first instance, which was unable to nake a
finding, and brought to the attention of the Court of Appeal. In
the circunstances and in the absence of further information, the
Commttee is unable to find that article 10 has been vi ol at ed.

8.7 The Coomttee is of the opinion that the inposition of a
sentence of death upon conclusion of a trial in which the

provi sions of the Covenant have not been respected constitutes,

if no further appeal against the sentence is possible, a
violation of article 6 of the Covenant. As the Conmttee noted in
its General Comment 6(16), the provision that a sentence of death
may be inposed only in accordance with the |aw and not contrary
to the provisions of the Covenant inplies that "the procedural
guarantees therein prescribed nust be observed, including the
right to a fair hearing by an independent tribunal, the
presunption of innocence, the m ni mum guarantees for the defence,
and the right to review of conviction and sentence by a hi gher
tribunal. ' In the present case, since the final sentence of death
was passed w thout having met the requirenents for a fair trial
set out in article 14, it nust be concluded that the right
protected by article 6 of the Covenant has been vi ol at ed.

9. The Human R ghts Conmttee, acting under article 5,
paragraph 4, of the ptional Protocol to the Internationa
Covenant on Gvil and Political Rghts, is of the viewthat the
facts before the Conmttee disclose a violation of article 14,

! See CCPR/ U 21/ Rev.1, page 7, paragraph 7.
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paragraph 1, and consequently of article 6 of the Covenant.

10. In capital punishnent cases, the obligation of States
parties to observe rigorously all the guarantees for a fair trial
set out in article 14 of the Covenant admts of no exception. The
Commttee is of the viewthat M. Aifton Wight, a victimof
violations of article 14 and consequently of article 6, is
entitled, according to article 2, paragraph 3(a), of the Covenant
to an effective renedy, in this case entailing his rel ease, as so
many years have el apsed since his conviction.

11. The Commttee would wish to receive information, within 90
days, on any rel evant neasures taken by the State party in
respect of the Commttee' s Views.
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APPENDI X

| ndi vi dual opinion of M. Bertil \¥nneragren,
submtted pursuant to rule 94, paragraph 3,
of the Coommttee's rules of procedure,
concerning the Commttee's Views
on conmmuni cation No. 349/1989 (difton Wight v. Jamaica)

| agree with the Commttee to the extent that the trial
j udge shoul d have brought the inplications of the pathologist's
estimation that the victims death had occurred forty-seven hours
before the post-nortemto the attention of the jury. | do not,
however, consider that these inplications were such that they
coul d have influenced either verdict or sentence. | therefore
di sagree with the finding that said om ssion nust be deened a
denial of justice and that this renains so even if the placing of
this evidence before the jury mght not, in the event, have
changed the verdict and the outcone of the case. In ny opinion,
the omssion was a mnor irregularity that did not affect the
conduct of the trial in as nuch as article 14 of the Covenant is
concerned. My reasons are the foll ow ng:

The pat hol ogi st testified both in respect of how and when
death of the victimoccurred. In the latter respect, he first
stated that the "post-nortemexamnation was perforned at the
Spani sh Town hospital norgue forty-seven hours after death". Upon
the judge's question "Wen you [said] the examnation was forty-
seven hours after death you are estimating it?", he replied "That
is ny estimation". This estimation was not questioned during the
trial, although death nust have occurred ni nety-one, and not
forty-seven, hours before the post-nortemexamnation, namnely
when the victims wife began to search him The di screpancy was
al so not addressed before or by the Court of Appeal. The first to
rai se the point was counsel before the Judicial Commttee of the
Privy Council, who nmade the point the central issue of the
author's petition for special |eave to appeal, although as a
matter of |law the Judicial Coonmttee could not consider it. The
Human R ghts Coomttee thus is the first instance to consider
this point onits nerits.

| believe that an explanation for the situation described
above is easy to find. The pathol ogist's testinony contai ned no
nore than a nere estinmation, and it is known that it is
i npossible to determne the tinme of death with exactitude in a
case such as the present one. Pathol ogist's estinations nust
allow for a broad nmargin of uncertainty. This inplies that the
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pat hol ogist's estimation did not really conflict with the

remai nder of the evidence against the author. | would on the
contrary say that it was consistent with it. However, | believe,
as the Commttee, that the judge should have told the jury not
only about how they nust evaluate the testinony of the

pat hol ogi st in respect of the cause of death but also in respect
of the tinme of death. He could not reasonably assune that what he
knew about nargins of uncertainty and errors of appreciation was
al so known to the nenbers of the jury. However, | do not think
that this omssion affected the deliberations of the jury
negatively. As the estinmation was not in conflict with the other
evidence, and this other evidence was indeed convincing, there is
in ny view no reason to conclude that there has been a denial of
justice. | note in this context that the Court of Appeal, when
dismssing the author's appeal, stated that "this was in fact one
of the strongest cases agai nst an accused that we have seen".

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



