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ANNEX*

DECI SION OF THE HUMAN RI GHTS COVM TTEE UNDER THE OPTI ONAL
PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-fifth session -

concer ni ng

Communi cation N° 714/1996

Subnmitted by: A Cerritsen
(represented by Dr. M W C. Feteris)

Al leged victim The aut hor
State party: The Net her| ands
Dat e of comruni cati on: 20 Decenber 1995

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 25 March 1999

Adopts the follow ng:

Deci sion on adnissibility

1. The aut hor of the communication is M. A GCerritsen, a Dutch citizen, born
on 23 Cctober 1921. He clains to be a victimof a violation by the Netherl ands
of article 14, paragraphs 1 and 5, of the Covenant on Civil and Political
Rights. He is represented by Dr. M W C. Feteris of Coopers and Lybrand, a tax
law firmin Ansterdam

*The follow ng nmenbers of the Cormittee participated in the exam nation
of the conmmuni cation: M. Afbdelfattah Amor, M. N suke Ando, M.
Praful | achandra N. Bhagwati, Lord Colville, M. Elizabeth Evatt, M. Pilar
Gaitan de Pombo, M. Eckart Klein, M. David Kretzner, M. Rajsooner Lall ah,
Ms. Cecilia Medina Quiroga, M. Fausto Pocar, M. Martin Scheinin, M.
Hi polito Solari Yrigoyen, M. Roman W eruszewski, and M. Maxwel | Yal den.
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Facts as subnitted by the author

2.1 As a resident of the Netherlands, the author is subject to Dutch incone
tax. In April 1990, the tax inspector initially inposed tax assessnents over the
years 1987 and 1988, in conformty with the author's returns for these years.
In the autum of 1990, however, the inspector started an investigation to check
whet her the author's tax returns over the years 1987 and 1988 had been correct
and conpl ete.

2.2 The author states that during this investigation the tax inspector
concl uded that the increase of the author's net wealth in these years, taking
account of his recorded private expenses, could not be explained by the taxable
income as declared in tax returns. The author explained that he had won
substanti al anounts by placi ng noney on horses and by selling coins and jewels,
whi ch woul d have been exenpt from taxation. The inspector did not believe this
and took the point of view that the increase in net wealth of the author had
been caused by taxable income that had not been nmentioned in the tax
decl arations. The tax inspector then inposed penalties anmounting to
approxi mately DFL 480, 000 because of tax fraud.

2.3 The author states that he appeal ed agai nst the penalties to the Tax Chanber
of the Hi gh Court (Belastingkamer van het Gerechtshof) in Amsterdam The Tax
Chamber, in two simlar decisions made in June 1995 nmaterially upheld the
decision of the tax inspector, but decided that because of specia
ci rcunstances, such as the tinme that had el apsed since the charges were nade,
the penalties should be reduced to an amount of DFL 200,000 instead of DFL
480, 000. The aut hor enphasi zes that this was a decision of the court in first
i nstance.

2.4 The author states that he appeal ed agai nst these decisions to the Suprene
Court (Hoge Raad) on 20 November 1995. However, this appeal has the character
of cassation proceedi ngs and the assessnent of the facts and the amount of the
penalties are said to be outside the conpetence of the Suprene Court.

2.5 The author explains that because tax fraud occurs so often, the State
decided to authorize tax inspectors to i npose penalties w thout intervention of
a court. Wien deci di ng about an assessnent, the tax inspector has already been
i nformed about many rel evant facts concerning the case. A taxpayer failing to
cooperate or intentionally giving false informati on, can be subjected to severe
penal ti es. When a taxpayer disputes the assessnent nmade by the tax inspector
the burden of proof is on him

2.6 The author submits that he fulfils the adm ssibility criteria set out in
article 5, paragraph 2 (b), of the Optional Protocol to the Covenant. He argues
that no further donestic renmedi es are available, given prior decisions of the
Suprene Court dated 3 May 1989* and 11 Oct ober 1989.

The Supreme Court decided (1) that the Dutch | egal system according to
whi ch the tax inspector can inpose penalties, is not inconpatable with
article 6 of the European Convention on Human Rights and (2) that it is
beyond the conpetence of the judiciary to create a solution for a possible
violation of article 14, paragraph 5, of the International Covenant on Ci vi
and Political Rights.
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The conpl ai nt

3.1 The author argues that, since the original penalties were inposed upon him
by a tax inspector, who cannot be regarded as an independent judicial authority,
and since the penalties had the character of crimnal sanctions, his rights
under article 14, paragraph 1, have been violated. The author clainms that
al though the fiscal adm nistrative penalties inflicted on himdo not belong to
the field of crimnal |aw under the Dutch national |egal system this is not
deci sive when interpreting article 14 of the Covenant.? The author contends that
these penalties are not inposed under the Dutch system of crimnal |aw out of
consi derati ons of expediency.

3.2 The author clains that severe penalties inposed by a State organ other than
a judicial authority as a consequence of the conm ssion of a crimnal offence
are unacceptable. In his view, penalties that are crimnal and therefore fal
within the scope of article 14 of the Covenant, should be inposed by a judicia
authority and shoul d be susceptible of review by a higher tribunal; especially
when the penalty is severe.

3.3 The author states that if admnistrative penalties were accepted,
especially for serious offences, it would give States parties the freedomto
abolish the traditional crimnal procedure, except for the sentence of
i mprisonment, which nmust, according to article 9 of the Covenant, in all cases
be inposed by a tribunal. This would create, according to the author, an
undesi rabl e situation.

3.4 The author states that a disadvantage of judicial intervention only after
the penalty has been inposed, is that the penalty must in principle be paid

even if the case is brought before the court. Although an extension of paynent
can be granted, the taxpayer must pay interest over the penalty, also over the
peri od before the court has decided on his appeal

3.5 Furthernore, the author states that because there are nmany inspectors who
may i mpose these penalties and because inspectors only deal with a specific
area, there is a great risk that the anount of penalty nmay vary from i nspector
to inspector and objectively result in inequality of treatnment. The author
further conpl ains that the | egal safeguards during an adm nistrative procedure
are not conparable to those during a crimnal procedure.

3.6 Wth regard to the right of appeal the author argues that the judgenment of
the High Court reflects materially a conviction and sentence for a crine and
that since this conviction and sentence cannot be fully reviewed by a higher
tribunal, article 14, paragraph 5, of the Covenant has been violated. In this
connection, the author states that 'crine' in article 14, paragraph 5 nmust be
interpreted in the sane way as 'crimnal charge' in article 14, paragraph 1.

3.7 The author states that although the judgenent is open to a cassation appeal
before the Supreme Court, its possibilities to reassess the conviction and the
sentence are very limted. Because a conviction and a sentence are by their
nature to a great extent based on the establishment of the facts, review by a
hi gher tribunal which can nerely judge on points of |aw, cannot, according to
the author, be regarded as a review of the conviction and the sentence, since
only procedural aspects of the evidence can be reassessed.

Human Rights Committee’'s Views of 7 April 1982, Van Duzen vs Canada,
comuni cation No. 50/1979.
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State party's observations and counsel’s coments

4. By submi ssion of 11 April 1997, the State party argues that the
communi cation is inadmssible for failure to exhaust donestic remedies. The
State party submts that the Suprenme Court, by judgenent of 12 March 1997
gquashed the judgenent of the Amsterdam Hi gh Court, on the grounds that it had
di sregarded evidence. The author’s case has been referred to the High Court in
The Hague. Since the Court will re-exanm ne the author’s case, the State party
thus argues that the comruni cation is inadm ssible.

5.1 By letter of 23 June 1997, counsel for the author enphasizes that the nost
i mportant matter at issue in the conmunication is the question whether or not
the tax inspector is allowed to inpose serious fines, and that the State party’s
argunments do not address this question

5.2 By further letter of 29 Decenber 1997, counsel inforns the Comm ttee that
the author and the Dutch tax authorities have reached an agreenent on the anount
of taxes and penalties to be paid by himunder Dutch law. As a result of this
agreenent, the author has w thdrawn his appeal fromthe tax chanmber the High
Court in The Hague. Accordingly, the author withdraws his claimunder article
14, paragraph 5, of the Covenant.

5.3 He maintains however the primary conplaint, regardi ng the question whet her
or not the tax inspector is allowed to inpose serious fines. According to
counsel, the fact that the author and the tax inspector have reached an
agreenent does not inpede a decision by the Commttee, since a continuation of
the case before the Courts woul d not have any prospect of success and m ght even
result in a higher fine for the author

| ssues and proceedi ngs before the Comrittee

6.1 Bef ore considering any claim contained in a comunication, the Human
Ri ghts Committee nust, in accordance with rule 87 of its rules of procedure
deci de whether or not it is adm ssible under the Optional Protocol to the
Covenant .

6.2 The Committee notes that the author has withdrawn his clai munder article
14, paragraph 5, of the Covenant. This claimis therefore no |onger before the
Commi ttee.

6.3 The Conmittee notes that the author of the conmunication has reached an
agreenment with the tax authorities over the amount of the penalties to be paid.
Accordingly, the Conmttee is of the opinion that the author cannot claimto be
a victimof a violation of article 14, paragraph 1, of the Covenant.

7. The Commttee therefore decides:

a) that the communication is inadm ssible under article 1 of the Optional
Pr ot ocol

b) that this decision shall be comrunicated to the State party and to the
aut hor' s counsel

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Commttee’ s annual report to the CGeneral Assenbly.]



