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ANNEX*
VI EWs OF THE HUMAN RI GHTS COVM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-fifth session -

concer ni ng

Comuni cation N° 590/ 1994*

Subnmitted by: Trevor Bennett
(represented by the London law firm of
Clifford Chance)

Al leged victim The aut hor
State party: Jamai ca
Date of communi cation: 22 July 1994

Dat e of deci sion on
adm ssibility: 22 March 1996

The Human Rights Conmittee, established wunder article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 25 March 1999

Havi ng concluded its consideration of communi cati on No. 590/1994 subm tted
to the Human Rights Committee by M. Trevor Bennett under the Optional Protoco
to the International Covenant on Civil and Political R ghts,

Having taken into account all witten informati on nade available to it by
the author of the communication, and the State party,

Adopts the foll ow ng:

* The foll owi ng nenbers of the Committee participated in the exami nation
of the present communi cation: M. Abdelfattah Anor, M. Ni suke Ando
M . Praful | achandra N. Bhagwati, M. Thomas Buergenthal, Lord Colville, Ms.
Eli zabeth Evatt, M. Eckart Klein, M. David Kretzmer, M. Rajsooner Lallah
M. Fausto Pocar, M. Martin Scheinin, M. Hipdlito Solari Yrigoyen, M.
Roman W eruszewski, M. Muxwell Yalden and M. Abdal | ah Zakhi a.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The aut hor of the communication is Trevor Bennett, a Janmican citizen, at
the time of submission of the comrunication awaiting execution at the
St. Catherine District Prison, Jamaica. The author claims to be the victim of
a violation by Jamaica of articles 6, 7, 9, 10 and 14 of the Internationa
Covenant on Civil and Political Rights. He is represented by the London |aw
firm of Cifford Chance. The author’s death sentence was comruted to life
i mprisonment on 11 July 1995.

The facts as submitted by the author

2.1 The author was arrested on 20 Novenber 1987 in connection with the murder,
on 14 Novenber 1987, of M. Derrick Hugh, a former acting Registrar of the
Suprenme Court and Resident Magistrate. On 15 December 1987, an identification
parade was hel d, during which the author was represented by a | awer provided
by his famly. Following a positive identification, the author was formally
charged with M. Hugh's nmurder. On 13 April 1989, the author was convicted and
sentenced to death in the Home Circuit Court of Kingston, Jamaica. The Court
of Appeal of Jamaica refused the author's application for |eave to appeal on 15
July 1991. H s application for special |eave to appeal to the Judicial
Committee of the Privy Council was dismissed on 1 April 1993. Wth this, it is
submitted, all avail able donestic renmedi es have been exhaust ed.

2.2 At trial, the case for the prosecution was that the author was one of two
men who had unlawfully entered the house of M. Hugh on 14 Novenber 1987. The
prosecution did not allege that the author had fired the fatal shot, but that
he was there as part of a plan in which he was aware that a gun was going to be
used.

2.3 One David Wilby, an occupant of M. Hugh's house, testified that, on 14
Novenmber 1987, at about 3 a.m, he was awakened by two masked gunnen, who forced
himto go to M. Hugh's room The witness stated that one of the men then
brought M. Hugh to a room downstairs, while the author renained with himand
M. Hugh's nother. The witness further clained that the author's mask slipped
fromhis face, thus giving himthe opportunity to observe it. When the author
heard the shots being fired downstairs, he reportedly fled in panic. M. Wil by
subsequently pointed out the author at the identification parade on 15 Decenber
1987.

2.4 A second prosecution wtness, the deceased' s sister, gave evi dence that she
had heard a noi se comng froma room which had caused her to open the door, and
that she had seen a man with a gun hol ding her brother. She herself was shot
in her knee and she heard two shots being fired at her brother

2.5 Evidence was also given to the effect that fingerprints found on sone gl ass
mat ched with the author's fingerprints.

2.6 The prosecution further relied on a caution statement given by the author
on 21 Novenber 1987. 1In this statenment, the author clainmed that by chance he
had nmet an acquai ntance, one Lukie, on the night of Friday 13 Novenmber when he
was returning froma party. He conplained to Lukie that he did not have any
money to buy food for his baby, because he had not been paid yet by his
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enpl oyer. Lukie told the author that he knew where he could get some nobney and
the author decided to go with Lukie, despite the fact that Lukie told him he had
a gun.

2.7 The author admitted in his caution statenment that he assisted Lukie to
break into the house, where they found a sleeping man, M. Whilby. According
to the author's statement, Lukie asked the man for noney but was told that the
noney was in the next room Lukie then took M. Whilby to the next room the
author followi ng, where they found another man, M. Hugh. Lukie then reportedly
pushed both nen to the floor and asked M. Hugh: "Wy de book?". M. Hugh's
nmot her cane upstairs into the room According to the author, Lukie then took
M. Hugh downstairs, follow ng which he heard shots, and saw Luki e runni ng out
of the house. The author also ran out, met Lukie at the back of the house and
recei ved from himsone noney stolen fromthe Registrar

2.8 In his caution statenent, the author stated that he went to sleep at his
aunt's house and, the next norning, heard on the radio that the Registrar of the
Suprene Court had been shot dead at his home. The author then heard that the
police was | ooking for himand ran away. A week |later, he gave hinself up to
the police.

2.9 Counsel for the author argued that the caution statenment should not be
adm tted as evidence, because it had been made under coercion. A voir dire was
hel d, during which several w tnesses, ampng whom the investigating police
officers and nenbers of the author's famly, testified. The author gave sworn
evi dence regarding the circunstances of his arrest. He clained that, after
havi ng | earned that menbers of his fam |y had been taken into police custody on
19 Novenber 1987, he had gone voluntarily to the Central Police Station in the
conpany of a priest on the follow ng day. On 21 November 1987, he nmde a
statement under caution to the police, because he had been told that his famly
woul d not be released until he had nade the statenment. After the voir dire, the
judge ruled the statenment to be adm ssible.

2.10 At trial, the author made an unsworn statenment from the dock, admitting
that he had been at the scene of the crine, but claimng that he had been forced
to attend. The author stated that he had previously told on Lukie concerning
a robbery and that, when he nmet Lukie that night, Lukie had threatened to kil
himfor this. The author stated that Lukie and his gang then "deci ded that they
were going for something and that | must participate init". According to the
aut hor's unsworn statement, he asked who occupied the house but received no
reply. Lukie broke into the house and "they told me to go in there too to
fol |l ow Lukie".

2.11 The author admtted in his unsworn statement that, once he and Lukie were
i nsi de the house, what he saw "did not | ook Iike a robbery”. The author stated
that he heard Lukie ask the Registrar for his passport and tell the Registrar's
nmot her that they were getting paid to kill her son
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The conpl aint:

3.1 Counsel clainmns that the author was kept in detention in violation of
article 9 of the Covenant, since he was not charged until 16 Decenber 1987, that
is four weeks after his arrest, nor was he brought before a judge during that
peri od.

3.2 Counsel submts that the author did not have sufficient tine and facilities
to prepare his defence, in violation of article 14, paragraph 3(b). In this
context, counsel subnmits that the author was represented by different |awers
at various stages of the proceedings. The author further clains that he net the
| awyer who represented him at the prelimnary hearing only once before the
hearing and that he net the two legal aid | awers who represented himat his
trial only twi ce before

3.3 Counsel submits that the trial judge's instructions with respect to the
i ssues of duress and joint enterprise, as well as his conments on the decision
of the author to give an unsworn statenent, anounted to a denial of justice,
since they gave the jury the inpression that the judge thought that the author
was guilty.

3.4 As regards his appeal, the author submits that he had asked a M. Phipps
to represent himand, reportedly, on 8 May 1991, he received confirmation that

this lawer was willing to ook into the case. However, on 21 June 1991, the
author was visited by a different | awer who had been assigned by the | egal aid
authorities. It was this counsel who represented the author at his appeal. It

is submitted that the author's appeal counsel spent only about ten mnutes with
the author prior to the appeal, on 21 June 1991. The author states that counsel
told him that he saw no merit in his case. At the appeal hearing, counse

argued the appeal on the ground that the burden and standard of proof had not
been properly explained to the jury and that the directions concerning duress
had been inproper. Wen the Court enquired whether counsel had any subm ssions
to make concerning the trial judge's instructions relating to conmon design

counsel declined, since he considered the Crown's case overwhelmng in this
respect. It is argued that the above indicates that the author was not properly
represented on appeal by a counsel of his own choosing, in violation of article
14, paragraph 3(d).

3.5 Counsel also submts that the delay of four years between conviction and
di sm ssal of petition for special |eave to appeal, constitutes an undue del ay
in the judicial proceedings, in violation of article 14, paragraph 3(c), of the
Covenant .

3.6 Counsel further submts that the author has been held on death row since
13 April 1989 and alleges that his lengthy stay on death row, as well as his
possi bl e execution after such delay, is contrary to article 7 of the Covenant.
In this context, reference is mde inter alia to the judgnment of the Privy
Council in Earl Pratt & lvan Mirgan v. the Attorney GCeneral for Jamaica,
delivered on 2 November 1993.

3.7 Counsel finally claims that the author's conditions of detention are
i nhuman and degradi ng and constitute a violation of article 10 of the Covenant.
In this context, he points out that some of the author's co-prisoners are
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mentally ill and have, on occasion, attacked fellow inmtes. He also subnmits
that the prison conditions are insanitary. The author further states that his
physical condition has deteriorated since he was detained and that he has
devel oped an ulcer. In this context, he clains that he has not seen a doctor
since 1990. To support his claim counsel refers to two reports on the
conditions in St. Catherine District Prisont and to a statenent fromthe Prison
Chapl ai n whi ch reads:

"The conditions in the prison are generally deplorable as is clearly stated
in the recently published WlIfe report. A large pipe, carrying waste water from
the story above, three yards from his cell, gives off a foul and pervasive
odour . . .

...He states that he has not seen a doctor since 1990 and has been "treating"
his ulcer on his own. In fact the prison does not have a doctor, even on call."”

3.8 It is stated that the sane matter has not been submitted to another
i nstance of international investigation or settlenent.

State party's observations and author's comments thereon

4.1 By subm ssion of 10 February 1995, the State party offered comrents on the
merits, in order to expedite the exam nation of the comunication

4.2 Wth respect to the alleged violations of article 14, paragraph 1, of the
Covenant, the State party stated that these issues relate to the trial judge's
directions to the jury and are therefore matters which, according to the
Committee's own jurisprudence, ought to be left to appellate courts.

4.3 As to the author's claim that article 14, paragraph 3(d), was violated
because of the decision of the author's counsel to abandon the appeal, the State
party alleged that it cannot be held responsible for the manner in which counsel
conducts a case, once it has appointed a conpetent |egal aid counsel. The State
party however submitted that inquiries would be made into the circunstances
under which the author's request for a particular counsel was not net.

4.4 The State party contested that the author's detention on death row for nore
than five years autonmatically anmounts to cruel, inhuman and degradi ng treatmment,
and argued that the individual circunstances of each case should be exam ned
before such a determi nation can be made.

4.5 Wth respect to the allegation that the author's conditions of detention
violate articles 7 and 10, paragraph 1, of the Covenant, the State party
acknowl edged that there are difficulties in the correctional system but did not
accept the assertion that the standards are so low as to constitute a violation
of the Covenant. |In this context, the State party referred to the npst recent
report on Jamai can prisons done by the Inter-Anmerican Comm ssion on Human Ri ghts
following an on-site visit, which reportedly does not contain anything
supporting the author's all egations.

‘Ammesty I nternational Report of Decenber 1993 and report of the
gover nment appoi nted Task Force on Correctional Services (Mnistry of Public

Services) of March 1989.
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5. In his comments on the State party's submnission, counsel limted hinself
to the admssibility of the commnication. He explained that the author has not
applied to the Suprene (Constitutional) Court for redress, since this renedy
woul d have been ineffective and, noreover, not available for the author, because
of his lack of funds, the absence of |legal aid for the purpose and because of

the unwillingness of Jammican |awers to represent applicants on a pro bono
basi s. It was therefore submitted that all donmestic renedies have been
exhaust ed.

The Commttee's adm ssibility decision

6.1 During its 56th session the Commttee considered the adm ssibility of the
conmuni cati on.

6.2 The Comm ttee ascertained, as required under article 5, paragraph 2(a), of
the Optional Protocol, that the sane matter was not being exam ned under anot her
procedure of international investigation or settlement.

6.3 The Committee noted that the State party did not raise any objections to
the adm ssibility of the communication. The Committee nonethel ess exan ned
whet her all of the author's allegations satisfied the adm ssibility criteria of
the Optional Protocol

6.4 The author clained that he did not have sufficient time to prepare his
defence, in violation of article 14, paragraph 3(b), of the Covenant. The
Committee noted, however, that the author net with his |egal representative on
several occasions before the beginning of the trial and that there was no
i ndication that the author or his legal representative conplained to the judge
at the trial that they had not had sufficient tinme to prepare the defence. In
these circunstances, the Comm ttee considered that the allegation had not been
substantiated, for purposes of admissibility. This part of the conmunication
was therefore inadm ssible under article 2 of the Optional Protocol

6.5 The Committee noted that part of the author's allegations relate to the
instructions given by the judge to the jury. The Commttee referred to its
prior jurisprudence and reiterated that it is generally not for the Commttee,
but for the appellate Courts of States parties, to review specific instructions
to the jury by the trial judge, and that the Commttee will not admt such
clains, unless it can be ascertained that the instructions to the jury were
clearly arbitrary or amounted to a denial of justice. The Committee took note
of the author's claimthat the instructions in the instant case anounted to a
denial of justice. The Conmttee also noted the Court of Appeal's review of the
judge's instructions, and concluded that in the instant case the trial judge's
instructions did not show such defects as to render themarbitrary or a denia
of justice. Accordingly, this part of the communication was inadm ssible as
i nconpatible with the provisions of the Covenant, pursuant to article 3 of the
Opti onal Protocol

6.6 Wth regard to the author's claimthat he was not represented on appeal by
a counsel of his choice, the Conmttee recalled that article 14, paragraph 3(d),
does not entitle the accused to choose counsel provided to himfree of charge.
This part of the communication was therefore inadm ssible, as inconpatible with
the provisions of the Covenant, under article 3 of the Optional Protocol. Wth
regard to the author's claimthat he was not properly represented by his | ega
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ai d counsel on appeal, the Committee noted fromthe information before it that
counsel did in fact consult with the author prior to the hearing of the appeal
and that at the hearing counsel did argue grounds for appeal. The Conmttee
considered that it is not for the Conmttee to question counsel's professiona
judgment as to how to argue the appeal, unless it is manifest that his behaviour
was inconpatible with the interests of justice. The Committee found therefore
that, in this respect, the author had no claimunder article 2 of the Optiona
Pr ot ocol

6.7 As to the author's claimthat his prolonged detention on death row amounts
to a violation of article 7 of the Covenant, the Conmttee referred to its prior
jurisprudence? and in particular to its Views in respect of comrunication No.
588/ 19943, The jurisprudence of this Committee remains that the length of
detention on death row al one does not entail a violation of article 7 of the
Covenant in the absence of sone further conpelling circunstances. In the instant
case, neither the author nor his counsel had substantiated any such
circunstances. This part of the comruni cation was therefore inadm ssible under
article 2 of the Optional Protocol

6.8 The Conmittee considered that the author's remaining clainms, regarding the
period of detention w thout having been brought before a judge, the period
bet ween conviction at first instance and the dism ssal of his application for
speci al |eave to appeal to the Judicial Committee of the Privy Council, and the
circunstances of detention to be sufficiently substantiated for purposes of
adm ssibility, and that they should be exam ned on the nerits.

State party’'s observations on the nerits, counsel’s conments thereon and further
comments fromthe State party

7.1 By submission of 14 February 1997, the State party, with regard to article
9, paragraph 3, accepts that to detain the author for four weeks before charging
hi mor taking himbefore a magi strate was | onger than desirable.

7.2 Wth regard to the alleged violation of article 14, paragraph 3(c), on the
ground of a delay of four years between the conviction and the dism ssal of
special leave to petition the Privy Council, the State party notes that "when
broken down there was a delay of two years and three nont hs between conviction
and appeal and a delay of one year and ni ne nont hs between the di sm ssal of the
appeal and the dism ssal of the application for special |eave to appeal to the
Privy Council". The State argues that although the period between the conviction
and the hearing of the appeal was |onger than desirable, it does not constitute
a breach of the Covenant.

:See the Conmittee's Views on comuni cations Nos. 210/1986 and 225/1987
(Earl Pratt and lvan Morgan v. Jammica), adopted on 6 April 1989, paragraph
12.6. See also, inter alia, the Conmttee's Views on conmuni cati ons Nos.
270/ 1988 and 271/1988 (Randol ph Barrett and Cyde Sutcliffe v. Jamica),
adopted on 30 March 1992, and No. 470/1991, (Kindler v. Canada), adopted on
30 July 1993.

sErrol Johnson v. Jammica, adopted on 22 March 1996.
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7.3 Wth regard to the alleged violation of article 10, the State party states
that it has investigated the author’s claimthat he has not seen a doctor since
1990 despite having an ulcer, but that it has not found any evidence to support
these allegations. Therefore, the State party denies that there was a breach of
the Covenant in this regard.

8. In his submssion of 1 Septenmber 1998, counsel states that he has no
observations in relation to the alleged violations of articles 10 and 14
par agraph 3(c), and that his understanding of the reply to the all eged violation
of article 9, paragraph 3, is that the State admts breach of the Covenant in
this regard.

9. Inits subm ssion of 16 February 1999, the State party clarifies that its
position with regard to the application of article 9, paragraph 3, in this case
is that "detention of the applicant for four weeks was |onger than desirable for
ei ther charging or carrying the applicant before a Magi strate, however, it does
not constitute a breach of article 9(3)."

| ssues and proceedi ngs before the Comrmittee

10.1 The Human Rights Conmmittee has consi dered the present conmunication in the
light of all the information which has been nade available to it, as required
under article 5, paragraph 1, of the Optional Protocol

10.2 Article 9, paragraph 2, of the Covenant gives the right to anyone arrested
to know the reasons for his arrest and to be pronmptly informed of any charges
against him Article 9, paragraph 3, gives anyone arrested or detained on a
crimnal charge the right to be brought promptly before a conpetent judicia
authority. The author alleges to be a victimof violations of both provisions
as he contends that he was neither charged nor brought before a magistrate until
four weeks after his arrest.

10.3 Wth regard to the alleged violation of article 9, paragraph 2, the
Conmittee notes that the author in his sworn statement at the trial explained
both that he had turned hinself in to the police and that he on the sanme night
had been told by a named police officer that he was being questioned about
“invol verrent in the slaying of M. Derrick Hugh". The Committee therefore finds
that the facts do not disclose a violation of article 9, paragraph 2.

10.4 The Committee finds, however, that to detain the author for a period of
four weeks before bringing himbefore a conpetent judicial authority constitutes
a violation of article 9, paragraph 3, of the Covenant.

10.5 The author has claimed that the period of four years which | apsed fromhis
conviction to the dismissal of his petition for special |eave to appeal to the
Judicial Committee of the Privy Council constitutes a breach of article 14,
paragraph 3(c). The Comrittee reiterates that all guarantees under article 14
of the Covenant should be strictly observed in any crimnal procedure,
particularly in capital cases, and notes, with regard to the period of two years
and three nmonths which | apsed fromthe conviction of the author to the dismssa
of his appeal in the Court of Appeal, that the State party has acknow edged t hat
such a delay is wundesirable, but that it has not offered any further
expl anati on. In the absence of any circunstances justifying the delay, the
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Committee finds that with regard to this period there has been a violation of
article 14, paragraph 3(c), in conjunction wth paragraph 5.

10.6 However, with regard to the period of one year and nine nonths which
| apsed fromthe judgment of the Court of Appeal to the dismssal of the author’s
petition for special leave to appeal to the Judicial Committee of the Privy
Council in April 1993, the Committee notes that the author’s petition was not
| odged unti|l Decenber 1992, and consequently finds that there was no breach of
the Covenant with regard to this period.

10.7 The author has clainmed a violation of article 10, paragraph 1, both on the
ground of the conditions of detention to which he is subjected at St.
Catherine’s District Prison and on the ground of |ack of nedical attention for
an ul cer he allegedly sustained in 1990. To substantiate his clains, the author
has i nvoked a report of March 1989 from the governnent appoi nted Task Force on
Correctional Services, Amesty International’s report of Decenber 1993, and a
statenent fromthe Prison Chaplain, based on his visit to the author on 25 My
1994. The State party has contested the allegations as to the general conditions
of detention at St. Catherine’s District Prison nmerely by invoking an
unpubl i shed report nade by the Inter-American Conmi ssion on Human Rights after
an on site visit which, allegedly, contains nothing to support the "terrible
picture painted by the author’s allegations”. The State party has al so di sputed
the author’s allegation that he has an ulcer for which he has received no
medi cal attention, as it states that it has investigated the matter without
finding any evidence to support the allegations.

10.8 The Committee notes that the author refers not only to the inhuman and
degradi ng prison conditions in general, but also makes specific allegations such
as sharing a cell with mentally ill inmates, not having seen a doctor since 1990
and having close to his cell a large pipe carrying waste water with foul odour
The Committee notes that with regard to these specific allegations, the State
party has nerely disputed that the author was deni ed adequate nedi cal attention.
In the circunstances, the Commttee finds that article 10, paragraph 1, has been
vi ol at ed.

11. The Human Rights Conmittee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it disclose violations of article 9,
paragraph 3, article 10, paragraph 1 and article 14, paragraph 3(c) in
conjunction wth paragraph 5, of the International Covenant on Civil and
Political Rights.

12. In accordance with article 2, paragraph 3(a), of the Covenant, the State
party is under an obligation to provide M. Bennett with an effective renedy,
i ncl udi ng compensation. The State party is under an obligation to ensure that
simlar violations do not occur in the future.

13. On beconing a State party to the Optional Protocol, Janmaica recognized the
conpetence of the Cormittee to determ ne whether there has been a violation of
the Covenant or not. This case was submitted for consideration before Jamaica’s
denunci ation of the Optional Protocol becane effective on 23 January 1998; in
accordance with article 12(2) of the Optional Protocol the comrunication is
subject to the continued application of the Optional Protocol. Pursuant to
article 2 of the Covenant, the State party has undertaken to ensure to al
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individuals within its territory and subject to its jurisdiction the rights
recogni zed in the Covenant and to provide an effective and enforceabl e remedy
in case a violation has been established. The Comrittee wi shes to receive from
the State Party, within ninety days, information about the nmeasures taken to
give effect to the Cormittee’s Views. The State party is also requested to
publish the Cormittee’ s Views.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee’s annual report to the General Assenbly.]



