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ANNEX

DECISION OF THE COMMITTEE AGAINST TORTURE UNDER ARTICLE 22 OF
THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR
DEGRADING TREATMENT OR PUNISHMENT

Thirty-fir st session
Concerning

Communication No. 188/2001

Submitted by: Mr. Imed ABDELLI (represented by the nor+
governmenta organizetion Vérite- Action)

On behdlf of: Complainant

State party: Tunisa

Date of submission: 29 June 2000

The Committee againg Torture, established under Article 17 of the Convention agangt
Torture and Other Crud, Inhuman or Degrading Trestment or Punishment,

Mesting on 14 November 2003,

Having concduded its condderation of complaint No. 188/2001, submitted to the
Committee againgt Torture by Mr. Imed Abddli under atice 22 of the Convention aganst
Torture and Other Crud, Inhuman or Degrading Trestment or Punishment,

Having teken into account dl information made avalable to it by the complanant, his
counsdl and the State party,

Adopts the following:

Decison under article 22, paragraph 7, of the Convention

1. The complainant is Mr. Imed Abddlli, a Tunigian citizen, born on 3 March 1966 in Tunis
and resident in Snitzerland since 7 July 1998, where he has refugee satus. He claimsto be the
victim of violations by Tunisa of the provisons of article 1, article 2, paragraph 1, aticle 4,
aticle5, article 11, article 12, article 13, article 14, article 15 and article 16 of the Convention.
He is represented by the norngovernmentad organization Vérité-Action.
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1.2  Tunigardified the Convention againg Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment and made the Declaration under article 22 of the Convention on
23 September 1988.

Facts as submitted by the complainant

2.1  Thecomplainant dates that he was an active member of the Idamist organization
ENNAHDA (formerly MTI1). Oneday in July 1987, at 1.30 am., the complainant was arrested
at his home, on the grounds that he belonged to an unauthorized association. He says that, while
he was being arrested, the police manhandled his mother and beet two of his brothers with their
truncheons. The complainant was held for 2 days at the district police station in adirty cdlar
with no water; for 10 daysin the holding cellsin El Gorjani, from where he was taken dally to
the Jebel Jdloud district police headquarters for questioning; and for one month at the
Bouchoucha detention centre.

2.2  Thecomplainant provides a detailed description of the different types of torture to which
he was subjected.

2.3 Thecomplanant describes what is customarily known as the “roast chicken” pogtion, in
which the victim is stripped naked, his hands tied and his legs folded between hisarms, with an
iron bar placed behind his knees, from which he is then suspended between two tables and
beaten, in particular on the soles of his feet, his knees and hishead. The complainant says that
he was subjected to this torture for two sessions |asting more than one hour each. He adds that,
during one of these sessons, historturers dso masturbated him to humiliate him and leave him
exhausted.

2.4  Thecomplainant dso clamsthat he was subjected to “chair” torture, in which the victim
isforced to kned and to hold achair as high as possible above his head, and is then whipped
whenever he sartsto lower the chair.

2.5  Fallowing this, for one month, in the detention centre of the intelligence servicein
Bouchoucha, the complainant was subjected to interrogation under torture, namely, the “roast
chicken” position, until he passed out. He adds that, every day, when being escorted from his
cdl to the offices, he was struck across the face and hit with truncheons. In addition, according
to the complainant, his family was unable to obtain any information about him and his mother
was detained, for an entire day, in the premises of the Minigtry of the Interior for having
requested a meeting with her son. The complainant asserts that he witnessed torture being
inflicted on other detainees, such as Zoussef Boutheljaand Moncef Zarrouk, the latter having
diedin hiscell on 13 August 1987 as aresult of the ill-treatment to which he had been subjected.

26  Fromtheend of August to 25 October 1987, the complainant was detained in Tunis
prison in an overcrowded cdll with no facilities.

2.7  On 25 October 1987, the complainant was placed in Mornag prison, after being sentenced
to two years immediate imprisonment. When the indictment againgt him was quashed he was
released on 24 December 1987.
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2.8  Two monthslater, the complainant was questioned by the police for possession of avideo
cassette showing the bloodshed of 1987 committed by the State security services of Sousse
governorate. The complainant was held for 15 days at the headquarters of the Ministry of the
Interior and was subjected to interrogation accompanied by daps, beatings and intimidation. He
was released on 30 March 1988.

2.9  According to the complanant, following the April 1989 dections, he stopped coming
back to hisfamily home because of awave of arrests being conducted at the time, targeted in
particular againgt opposition party members and sympathizers. The complainant clams that

in 1990 his family was subjected to harassment (night-time raids, summonses for questioning
and confiscation of passports). In May 1991, the complainant’ s brothers Lofti and Nabil were
detained and tortured in order to get information about the complainant.

2.10  On 20 November 1991, a 7 am., the complainant was detained by the State security
sarvices. He maintainsthat, for the next 25 days he was subjected to various forms of torture.
The complainant mentions the practice of “baanco”, in which the victim is hdd upside down
and immersed in dirty water with an admixture of bleach and other chemicas until he chokes.
The victim adds that his torturerstied a piece of string to his penis which they then repestedly
tugged in dl directions, until it darted emitting a mixture of blood and sperm.

2.11 The complanant was aso placed on atable where he was masturbated and then beaten
on his erect penis. The complainant dlaims that he was given injectionsin his testicles, which
caused firgt strong arousad and then intolerable pain. He adds that he was subjected to sessions
of beetings administered by experts, in which he was struck on both ears at the same time until
he passed out, and clamsthat his hearing has been permanently damaged asaresult. Hedso
clamsthat his torturers were asssted by a doctor, to ensure that torture was gpplied in the most
effective doses.

2.12  According to the complainant, on the twenty-fifth day, the Director of State Security,
Ezzedine Djmail, stubbed out cigarettes on his body, notably in the region of his genitdia

2.13  On 13 January 1992, the complainant was taken to Tunis centra prison.

2.14  After appearing briefly before the judge, on 12 March 1992, the complainant was
sentenced to two years immediate imprisonment and three years adminigrative supervision for
hel ping to support an unauthorized association, and this verdict was uphed on gpped on 7 July
1992. The complainant submits a stlatement by a representative of the non-governmenta
organization Human Rights Wetch, who attended one session of the trid and states that his case
was disturbing.

2.15 The complainant Sates that his request for amedical check was refused and that he was
even threatened by a member of the prison service with further torture if he dared complain of
his treetment to the judge.

2.16  After ax monthsin Tunis centrd prison, the complainant was repestedly transferred
between different pend inditutions in the country, including El Kef prison, from 19 July to 15
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October 1992; Kasserine, from 15 to 18 October 1992; and then Gafsa, and others, which
trandfers, he maintains, were designed to prevent him from having any contact with hisfamily.
The complainant says that he was treated like an “untouchable”, in other words, he was barred
from speaking with or being helped by other detainees; his mail and family visits were
obstructed. The complainant says that his mother was dways abused when she vidted the
prison - her headscarf was ripped off and she was summoned for questioning after the visits.

2.17 Onleaving Gafsaprison on 11 January 1994, the complainant was taken to the
governorate security headquartersto fill in areport sheet and to answer questions about the
activities of other prisoners and his future plans. He was ordered to report a Gorjani district
police headquarters as soon as he arrived in Tunis.

2.18 The complainant was aso required to report for administrative supervison twice a

day, at 10 am. and 4 p.m. at the local police station, and to report daily to the digtrict police
headquarters. According to the complainant, these supervision arrangements had the practica
effect of house arrest, accompanied by a prohibition on employment. In addition, severa weeks
after hisrelease, the complainant was required to report for questioning by various security
bodies, including the nationa guard station on route X in Bardo, the nationd guard investigation
centre in Bardo, the intelligence service, the State security service and the nationd guard
barracksin Aouina. These bodies dl subjected him to questioning and demanded that he
collaborate with them in monitoring members of the opposition, on pain of continued harassment
agang him and his family, through such measures as night-time raids and summonses for
questioning.

2.19 Thecomplainant clamsthat, after he threatened to defy the adminigrative supervison
arrangements, he was able to resume his university studies, but these were il severely

disrupted by the repeated summonses to Sijoumi police headquarters for questioning, because of
his refusal to collaborate.

2.20  Ingpring 1995, the complainant was rearrested on the grounds that he had attempted to
flee the country. He was held for 10 days and subjected to ill-trestment, comprising bestings,
daps and threats of sexua abuse, in an endeavour to force him to collaborate. Under this
coercion, the complainant sgned a minuted record on 12 April 1995, certifying that he was an
active member of the unauthorized organization ENNAHDA.

2.21  The complainant was then sentenced, on 18 May 1995, by the court of first instancein
Tunisto three years immediate imprisonment and five years adminidrative supervison; this
verdict was upheld on apped on 31 May 1996.

2.22 The complainant saysthat he requested the judge at the court of first ingtance in Tunisto
protect him from the torture to which he was subjected daily in prison, and aso informed him
that he had been on hunger strike for aweek. According to the complainant, the police then
escorted him from the courtroom in the presence of the judge, who did not react.

2.23  Whilehddin Tunis centrd prison from 13 April 1995 to 31 August 1996, the
complainant was subjected to torture which, on this occasion, comprised the practice of “faka’,
in which the torturerstie the victim’s legs to abar and raise hisfeet in the air so that they can
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whip the soles of hisfeet. The complainant explains that the deputy director of the prison
persondly participated in these torture sessions, tying him, for example, to the door of hiscdl
before hitting him on the head with a truncheon until he passed out. At the end of August and
beginning of September 1995, the complainant was placed in solitary confinement and deprived
of washing facilities. He then went on a hunger strike, demanding medicd attention and an end
to the discriminatory trestment againgt him.

2.24  After being transferred to Grombalia prison, the complainant continued his hunger strike
from 28 November to 13 December 1997 and, once again, was beaten on the orders of the
director.

2.25 The complainant satesthat, during his years of detention, he was only ever able to have
one meeting with his lawyers, and that was in the presence of a prison officer.

2.26 After hisrdease on 12 April 1998, the complainant was subjected to harassment, in the
form of summonses for questioning, interrogation and daily supervison, until he fled the country
for Switzerland on 22 June 1998, where he was granted refugee status in December 1998.

2.27 The complainant states that, since he fled the country, members of hisfamily have been
subjected to interrogation and other forms of humiliation, including arefusa to issue a passport
to his mother.

2.28 The complainant providesalist of people who carried out acts of torture againg him,
namely, Ezzeddine Jnaieh, Director of State Security in 1991; Mohamed Ennaceur, Director of
Generd Intdligence in 1995; Moncef Ben Ghila, senior officer in the State Security Service

in 1987; Mgjahid Farhi, lieutenant colonel; Belhassen Kilani, full lieutenant; Sdim Boughnia,

full lieutenant; Feouzi El Attrouss, mgjor; Hédi Ezzitouni, full lieutenant; Abderrahman Guesmi,
Interior Minigtry officid; Fayca Redisd, Interior Minigtry officid; Tahar Dlaiguia, Bouchoucha
detention centre officid; Mohamed Ben Amor, State Security; Hassen Khemiri, warrant officer;
Mohamed Kassem, deputy director of Messadine prison in 1997; Habib Haoula, prison wing
supervisor at Messadine prison; and Mohamed Zrdli, prison wing supervisor & Grombdia
prison. The complainant adds that the then Minister for Interna Affairs, Abddlah Kadld, should
be held responsible for the treatment to which he was subjected since, at a press conference held
on 22 May 1991, the minister named him as the person responsible for a campaign of terror.

2.29 The complainant describes the after-effects of his torture and the conditionsin which he
was held, which include hearing problems (he submits a certificate from a Swiss ear, nose and
throat specidist), rheumatism, skin disorders, an ulcer and menta problems.

2.30 Astowhether dl domestic remedies have been exhausted, the complainant argues that,
athough such remedies are provided in Tunisian law, they are unavailable in practice because of
the bias of judges and the impunity granted to those responsible for violations. He adds that the
regulaions governing the activities of bodies which play arolein upholding human rights, such
asthe Higher Committee for Human Rights and Fundamenta Freedoms and the Condtitutiona
Coundil, prevent them from supporting complaints of torture. To back up his argument, he cites
the reports of such non-governmenta organizations as Amnesty Internationd.
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Substance of the complaint

31

The complainant maintains thet the Tunisan Government has breached the following

articles of the Convention againgt Torture and Other Crue, Inhuman or Degrading Treatment or
Punishment:

3.2

Article 1. The practices described above, such as“faka’, the “roast chicken” position,
“balanco’, the “chair”, etc., to which the complainant was subjected, congtitute acts of
torture.

Article 2, paragraph 1. It isadleged that the State party not only failed to take effective
measures to prevent torture, but even mobilized its adminidrative machinery and, in
particular, its police force as an insrument of torture againgt the complainant.

Article4. Itisdleged that the State party has not ensured that al the acts of torture to
which the complainant has been subjected are offences under its crimind law.

Article 5. Itisdleged that the State party has indtituted no legd proceedings against
those respongble for torturing the complainant.

Article11. It isdleged that the authorities have not used their supervisory powers to
prevent torture; instead, specific ingtructions have been given that torture is to be gpplied.

Article 12. Itisaleged that the State party has not carried out an investigetion of the acts
of torture committed againgt the complainant.

Article 13. It isdleged that the State party has not effectively upheld the complainant’s
right to lodge a complaint with the competent authorities.

Article 14. Itisaleged that the State party has ignored the complainant’ s right to make a
complaint and has thereby deprived him of hisright to redress and rehabilitation.

Article 15. It isaleged that the complainant was sentenced in 1992 and 1995 to prison
sentences on the basis of confessions obtained as aresult of torture.

Article 16: The repressive measures and practices described above, such as solitary
confinement, violation of the right to medica care and medicine and the right to send and
recaive mall, restriction of family vists, house arrest and harassment of hisfamily,
applied by the State party againgt the complainant congtitute cruel, inhuman and
degrading trestment or punishment.

The complainant dso dleges that his right to practise his rdigion while in detention, his

freedom of movement and his right to work were infringed by the adminidirative supervison
measures applied againg him, aswas his right to continue his sudies. He seeksredress for the
harm inflicted on him and on hisfamily, including cessation of the daily harassment of his
family by the local police, and requests that they be granted passports.
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State party’ s obhsarvations on admissibility

4.1  On4 December 2001, the State party challenged the admissibility of the complaint on the
grounds that the complainant had neither employed nor exhausted available domestic remedies.

It maintains, firdt, that the complainant may till have recourse to the available domestic

remedies, since, under Tunisan law, the limitation period for acts dleged to be, and

characterized as, serious offencesis 10 years.

4.2  The State party explains that, under the crimind justice system, the complainant may
submit a complaint, from within Tunisa or abroad, to a representative of the Public Prosecutor’s
Office with jurisdiction in the arealin question. He may aso authorize a Tunisan lawyer of his
own choice to submit such a complaint or request aforeign lawyer to do so with the assistance of
aTunisan colleague.

4.3  Under the same rules of crimind procedure, the Public Prosecutor will receive the said
complaint and inditute ajudicid inquiry. In accordance with article 53 of the Code of Crimind
Procedure, the examining magidirate to whom the caseis referred will hear the author of the
complaint. Inthelight of this hearing, he may decide to hear witnesses, question suspects,
undertake on-gte investigations and saize physica evidence. He may dso order expert studies
and carry out any actions which he deems necessary for the uncovering of evidence, both in
favour of and againg the complainant, with aview to discovering the truth and verifying facts on
which thetrial court will be able to base its decison.

4.4  The State party explains that the complainant may, in addition, lodge with the examining
magigtrate during the pre-triad proceedings an gpplication for crimina indemnification for any
harm suffered, over and above the crimind charges brought againgt those responsible for the
offences againg him.

45  If the examining magistrate deems that the public right of action is not exercisable, that
the acts do not congtitute a violation or that thereis no prima facie case against the accused, he
shall rule that there are no grounds for prosecution. If, on the other hand, the magistrate deems
that the acts condtitute an offence punishable by imprisonment, he shal send the accused before
a competent court - which in the present instance, where a serious offence has been committed,
would be the indictment chamber. All rulings by the examining magidrate are immediately
communicated to al the parties to the proceedings, including the complainant who brought the
aimind indemnification proceedings. Having been thus notified within a period of 48 hours, the
complainant may, within four days, lodge an appeal againgt any ruling prgjudicia to hisinterests.
This apped, submitted in writing or ordly, isreceived by the clerk of the court. If thereis

prima facie evidence of the commission of an offence, the indictment chamber sends the accused
before the competent court (crimina court or crimind divison of a court of first instance),

having given rulings on dl the counts established during the proceedings. If it chooses, it may
aso order further information to be provided by one of its assessors or by the examining
magidrate; it may aso inditute new proceedings, or conduct or order an inquiry into matters
which have not yet been the subject of an examination. The decisons of the indictment chamber
are subject to immediate enforcement.
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4.6 A complainant seeking crimind indemnification may gpped on apoint of law againg a
decison of the indictment chamber once it has been natified. This remedy is admissible when
the indictment chamber rules that there are no grounds for prosecution; when it has ruled that the
goplication for crimina indemnification isinadmissible, or that the prosecution is time-barred;
when it has deemed the court to which the case has been referred to lack jurisdiction; or when it
has omitted to make aruling on one of the counts.

4.7  The State party sresses that, in conformity with article 7 of the Code of Crimina
Procedure, the complainant may bring crimina indemnification proceedings before the court to
which the case has been referred (crimina court or crimina division of the court of first

ingtance) and, as gppropriate, may lodge an apped, ether with the Court of Apped if the offence
in question is an ordinary offence, or with the crimind division of the Court of Apped if itisa
serious offence. The complainant may aso apped to the Court of Cassation.

4.8  Second, the State party maintains that the domestic remedies are effective. According to
the State party, the Tunisian courts have systematically and consistently acted to remedy
deficienciesin the law, and stiff sentences have been handed down on those responsible for
abuses and violaions of the law. The State party says that, between 1 January 1988 and 31
March 1995, judgements were handed down in 302 cases involving members of the police or the
national guard under avariety of counts, 227 of which fell into the category of abuse of

euthority. The pendties imposed varied from fines to terms of imprisonment of up to severa
years.

4.9  Third, the State party maintains that, given the complainant’s “politica and partisan”
motives and his “offendve and defamatory” remarks, his complaint may be considered an abuse
of the right to submit complaints.

4.10 The State party explains that the ideology and the paliticd platform of the “ movement”
of which the complainant was an active member are based exclusvely on religious principles,
promoting an extremist view of religion which negates democratic rights and the rights of
women. Thisisanillegd “movement”, fomenting reigious and racid hatred and employing
violence. According to the State party, this“movement” perpetrated terrorist attacks which
caused materia damage and loss of life over the period 1990-1991. For that reason, and also
because it isin breach of the Condtitution and the law on palitica parties, this“movement” has
not been recognized by the authorities.

4.11 The State party indicates that the complainant is making unsubstantiated alegations to
the effect that “the Tunigan authorities have not crimindized these acts of torture ...”.
According to the State party, this dlegation is given the lie by Act No. 99-89 of 2 August 1999,
whereby the legidature amended and trangposed a number of provisons of the Crimina Code
and incorporated the definition of torture as set out in the Convention againgt Torture.

Complainant’ s comments on the State party’ s ohsarvations

! The examples cited by the State party are available for information in thefile.
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5.1 Inaletter of 7 May 2002, the complainant chalenged the State party’ s argument that he
was supposedly unwilling to turn to the Tunisian justice system and make use of domestic
remedies.

5.2  Thecomplainant believes that the recourse procedures are excessively protracted.

He notes, in this context, that the gpped procedure againg his conviction in 1995

comprised 18 sessions, lasting from June 1995 to the end of May 1996. According to the
complainant, these delays were entirely due to the authorities, who repestedly postponed
congderation of his gppeal because they were embarrassed to have to convict a person - who, to
make matters worse, was a politica opponent - for illegdly atempting to leave the country. He
says that this conviction would in itsef be harmful to the image of the regime and that this made
it harder to hand down a giff sentence. He believes that this delay in asimple apped procedure
demondrates that the lodging of acomplaint of torture - even assuming that such a complaint
would be accepted - would be an even more protracted process. The complainant also describes
how, when his name appeared in various reports by non-governmenta organizations, including
after his conviction in 1995, the authorities reacted by worsening the conditions in which he was
held, subjecting him to menta and corpora punishment and transferring him to prisons far from
his family home, and harassing his family, who were placed under stricter supervison. In
support of his arguments, he cites the case of Mr. Abderraouf Khémais Ben Sadok Laribi, who
died in police custody as aresult of ill-trestment. According to the complanant, even though the
dead man’ s family lodged a complaint of intentional homicide againg the Minigter of the Interior
on 9 Augug 1991, and even though the case received extensve media coverage, as a result of
which his family received materid compensation and an interview was granted with an adviser

of the President, the case was closed without any effective investigation, while the minigter in
office at the time was given full protection by the Government.

5.3  Thecomplainant dso believes that the recourse procedures would not lead to any
satisfactory remedies. He enumerates the efforts he made, to no avail, in 1992 to seek a medica
examination and, in 1995, to secure protection from the judicid authorities againg theill-
trestment to which he was being subjected. For that reason, it seemed unlikely to the
complainant that he would obtain satisfaction from the judicid authorities. The complainant
explains that his case with the magistrate was not an isolated ingtance and, in that context,
submits an extract from areport by the Tunisan Committee for Human Rights and Freedoms.
He maintains that the judicia system is not independent and gave him no protection when he
was convicted in 1992 and 1995. He saysthat he has been avictim of the “culture of torture’ in
Tunidaand that it was psychologicaly very difficult for him to submit his complaint to the
Committee againgt Torture for fear of reprisals againg hisfamily. He adds, ladtly, that his
hunger grikes againg hisill-treatment failed to bring any results, gpart from some materid
concessons. Similarly, the letters he wrote to the adminigtration of the prisons following these
hunger strikes also proved unavalling. In addition, the transfer of the prison service to the
Ministry of Justice has done nothing to change the complicity of the service in such practices.
The complainant cites extracts from reports by the International Federation for Human Rights
and the Tunisan Committee for Human Rights and Freedomsin support of his observation that
complaints of torture do not succeed and that the authorities exert pressure to prevent the lodging
of such complaints. He dso maintains that the adminigrative supervision under which he was
placed, which involved congtant supervison by eight different authorities, accompanied by acts
of intimidation, meant that lodging a complaint would have placed him in danger.
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54  Thecomplanant dso chdlengesthe State party’ s arguments that a Tunisian lawyer can
be ingtructed from abroad to lodge a complaint.

5.5  The complanant describes serious encroachments by the authorities on the free and
independent exercise of thelegd professon. According to the complainant, lawyers who dare to
defend complaints of torture are subject to harassment and other abuses, including prison
sentences. As an example, he cites the cases of the lawyers Ngjib Hosny, Béchir Essid and
Anouar Kosri, and quotes extracts from reports and statements by Amnesty Internationd, the
World Organization againg Torture, the Internationa Federation for Human Rights and the
International Commission of Jurists. He adds, aso on the basis of these reports by non-
governmenta organizations, that none of the complaints lodged by victims of torture over recent
years, paticularly following the promulgation in 1988 of article 13 bis of the Code of Crimind
Procedure, providing for the possibility of medica vigts, have been followed up. Hedso
explainsthat, in certain cases, medica checks have been dlowed after along delay, once dl
traces of torture have disappeared, and that the checks are sometimes carried out by compliant
doctors who will fail to find anything wrong with the detainees physical condition, evenif there
aretraces of torture. The complainant believes that, in these circumstances, it would not make
much difference to gppoint alawyer.

5.6  Thecomplainant dso cites as an obstacle the fact that not only islegd ad not an
established practice in Tunisia, but that the procedures involved are not accompanied by the

necessary safeguards.

5.7  Thecomplainant dso stresses that the lodging of a complaint from abroad with the
Tunisan authoritiesislikely to be covered by article 305, paragraph 3, of the Tunisian Code of
Crimina Procedure, which providesthat “any Tunisan who commits any of the offences
mentioned in section 52 bis of the Crimina Code aboroad may be prosecuted and brought to trid,
even if the aforementioned offences are not punishable under the legidation of the State in which
they were committed’. The complainant believes that a complaint submitted by him from

abroad could be congtrued as an insult againgt the regime, given that the State party has declared
him to be aterroris.

5.8  Thecomplanant aso explainsthat his Stuation as a politica refugee in Switzerland
precludes him from successfully concdluding any proceedings that he might initiate, given the
restrictions placed on contacts between refugees and the authorities in their own countries. He
explansthat severance of dl relations with the country of origin is one of the conditions on
which the gtatus of refugee is granted, and that it plays an important role when consderdion is
being given to withdrawing asylum. According to the complainant, such asylum would
effectively end if the refugee should once again, of his own valition, seek the protection of his
country of origin, for example by maintaining close contacts with the authorities or paying
regular vidts to the country.

5.9  Thecomplainant dso chalenges the affirmation by the State party of the existence of
avallable remedies. He argues that the State party has confined itsdlf to repeating the procedure
described in the Code of Crimind Procedure, which isfar from being applied in redlity,
particularly where politica prisoners are concerned. In support of his argument, the complainant
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cites reports by Amnesty International, Human Rights Watch, the World Organization against
Torture, the Nationd Consultative Commission on Human Rights in France and the Nationa
Council for Fundamental Freedomsin Tunisa The complainant dso refers to the Committee
againg Torture' s concluding observations on Tunisa, dated 19 November 1998. He stresses that
the Committee againgt Torture recommended, among other things, that the State party should,
firgt, ensure the right of victims of torture to lodge a complaint without the fear of being subject

to any kind of reprisal, harassment, harsh trestment or prosecution, even if the outcome of the
investigation does not prove their alegations, and to seek and obtain redress if those adlegations
are proven correct; second, ensure that medical examinations are automatically provided
following alegations of abuse and that autopsies are performed following any desths in custody;
and third, ensure that the findings of al investigations concerning cases of torture are made
public and that such information includes details of any offences committed, the names of the
offenders, the dates, places and circumstances of the incidents and the punishment received by
those found guilty. The Committee dso noted that many of the regulations exiging in Tunisa

for the protection of arrested persons were not adhered to in practice. It also expressed its
concern over the wide gap that existed between law and practice with regard to the protection of
human rights, and was particularly disturbed by the reported widespread practice of torture and
other crudl and degrading treatment perpetrated by security forces and the police, which, in
certain cases, resulted in death in custody.

5.10 The complainant aso notes the lack of independence of the judicid system and the
bodies set up to monitor gpplication of the law. Lastly, he emphasizes that the State party’s
reply, in the current case, shows that no domestic investigation has been held into the rather
detailed information contained in the complaint under consideration.

5.11 Thecomplainant aso challenges the State party’ s argument that the domestic remedies
are effective.

5.12  With regard to the 302 cases involving police or nationd guard officers againgt whom,
according to the State party, sentences have been handed down, the complainant points out that
thereis no tangible proof that these cases, which have not been published or made public in any
way, actually took place; that the 277 cases cited by the State party as examples of abuse of
authority are not rlevant to the case in question; and that the State party refers only to cases
which do not tarnish the image of Tunisiaand therefore include no case of inhuman or degrading
treatment. He explains that the cases adduced by the State party took place during the period
1988-1995 and were covered by the concluding observations of the Committee againgt Torture
mentioned above.

5.13 Ladly, the complainant believes that the State party’ s comments regarding his
membership of the ENNAHDA movement and the aspersions cast upon it demongtrate the
continued discrimination againg the opposition, which is till consdered illegdl. According to
the complainant, with its referencesin this context to terrorism, the State party is demondrating
its bias and, by extension, the impossibility of obtaining any remedy in Tunisa He also stresses
that the prohibition of torture and inhuman or degrading trestment is a provision which admits of
no exception, including for terroridts.
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5.14 Fndly, inthelight of his previous explanations, the complainant regjects the observation
by the State party to the effect that the present complaint constitutes an abuse of the right to
submit complaints, an argument which, the complainant believes, shows that the State party has
decided to resort to a political manoeuvre which has no legd relevance.

Additiona obsarvations from the State party on admissbility

6.1  On 8 November 2002 the State party again chdlenged the admissibility of the complaint.
It maintains, firgt, that the complainant’s claims about recourse to the Tunisian justice system

and the use of domestic remedies are basaless and unsupported by any evidence. It adds that
appeal procedures do not take an unreasonable time, and that proceedingsin respect of the
dlegations made in the complaint are not time- barred, since the time-limit for bringing
proceedings in such casesis 10 years. Second, the State party considers that the complainant’s
cdamstha a complaint lodged from abroad with the Tunisan authoritiesis might be covered by
aticle 305, paragraph 3, of the Code of Crimina Procedure, which permits the prosecution of
those guilty of terrorist acts, are basdless. Third, the State party affirmsthat, contrary to the
complainant’ s alegations, it is open to him to ingruct alawyer of his choiceto lodge a

complaint from abroad. The State party adds that the complainant’ s refugee status does not
deprive him of hisright to lay complaints before the Tunisian courts. Fourth, it maintains thet
domestic remedies before the Tunisian judicid authorities are not only possible in the current
case but effective, as shown by the fact that victims of violations in Tunisa have obtained
satisfaction. Ladtly, the State party indicates that its reply of 4 December 2001 was not intended
to be defametory to the complainant, who is, nonetheless, abusing the right to submit complaints.

Committeg s decison on admisshility

7.1  Atitstwenty-ninth sesson, the Committee considered the admissibility of the complaint,
and in adecison of 20 November 2002 declared it admissible.

7.2 With regard to the issue of the exhaustion of domestic remedies, the Committee noted
that the State party challenged the admissibility of the complaint on the grounds that available
and effective domestic remedies had not been exhausted. 1n the present case, the Committee
noted that the State party had provided a detailed description both of the remedies available,
under law, to any complainant and of cases where such remedies had been applied againgt those
responsible for abuses and for violations of the law. The Committee consdered, nevertheless,
that the State party had not sufficiently demonstrated the relevance of its arguments to the
specific circumstances of the case of this complainant, who cdlamsto have suffered violations of
hisrights. It made clear that it did not doubt the information provided by the State party about
members of the security forces being prosecuted and convicted for avariety of abuses. But the
Committee pointed out that it could not lose Sight of the fact that the case at issue dates from
1987 and that, given a tatute of limitations of 10 years, the question arose in the present case of
whether, faling interruption or suspension of the gatute of limitations - amatter on which the
State party had provided no information - action before the Tunisian courts would be disalowed.
The Committee noted, moreover, that the complainant’s alegations related to facts that had
aready been reported publicly to the authorities. The Committee pointed out that to date it
remained unaware of any investigations voluntarily undertaken by the State party. The
Committee therefore congdered it very unlikely in the present case that the complainant would
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obtain satisfaction by exhaugting domestic remedies, and decided to proceed in accordance with
article 22, paragraph 5 (b), of the Convention.

7.3 The Committee noted, in addition, the argument by the State party to the effect that the
complainant’s claim was tantamount to abuse of the right to lodge a complaint. The Committee
conddered that any report of torture was a serious matter and that only through consideration of
the merits could it be determined whether or not the allegations were defamatory. Furthermore,
the Committee believed that the complainant’s palitical and partisan commitment adduced by the
State party did not impede consideration of this complaint, in accordance with the provisions of
article 22, paragraph 2, of the Convention.

State party’ s observations on the merits

8.1 Initsobservationsof 3 April 2003 and 25 September 2003, the State party chalengesthe
complainant’s alegations and reiterates its position regarding admissibility.

8.2  Inrdation to the dlegations concerning the State party’ s “complicity” and inertiavis-a
vis “practices of torture”, the State party indicates that it has set up preventive® and dissuasive®
machinery to combat torture S0 asto prevent any act which might violate the dignity and
physcd integrity of any individud.

8.3  Concerning the alegations relating to the “ practice of torture’ and the “impunity of the
perpetrators of torture’, the State party considers that the complainant has not presented any
evidence to support hisclams. It emphasizesthat, contrary to the complainant’s dlegations,
Tunisa hastaken al necessary lega and practical steps, in judicid and adminigtrative bodies, to
prevent the practice of torture and prosecute any offenders, in accordance with articles 4, 5 and
13 of the Convention. Equdly, according to the State party, the complainant has offered no
groundsfor hisinertiaand failure to act to take advantage of the effective legd opportunities
avallable to him to bring his case before the judicid and administrative authorities (see
paragraph 6.1). Concerning the Committee’ s decison on admissibility, the State party
emphasizes that the complainant cites not only “incidents’ dating back to 1987, but aso
“incidents’ dating from 1995, 1996 and 1997, that is, atime when the Convention against
Torture was fully incorporated into Tunisan domestic law and when he reports “ill-trestment”
thet he daims to have suffered while being held in “Tunis central prison” and “ Grombdia
prison”. Hence the gatute of limitations has not expired, and the complainant should urgently
act to interrupt the limitation period, ether by contacting the judicid authorities directly, or by

2 Thisincludes instruction in human rights values in training schools for the security forces, the Higher Institute of
the Judiciary and the National School for training and retraining of staff and supervisorsin prisons and correctional
institutions; a human-rights-related code of conduct aimed at senior law enforcement officials; and the transfer of
responsibility for prisons and correctional institutions from the Ministry of the Interior to the Ministry of Justice and
Human Rights.

3 A legislative reference system has been set up: contrary to the complainant’s allegation that the Tunisian
authorities have not criminalized acts of torture, the State party indicates that it has ratified the Convention against
Torture without reservations, and that the Convention forms an integral part of Tunisian domestic law and may be
invoked before the courts. The provisions of criminal law relating to torture are severe and precise (Criminal Code,
art. 101 his).
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performing an act which has the effect of interrupting the limitation. The State party dso
mentions the scope for the complainant to lodge an apped for compensation for any serious
injury caused by apublic officid in the performance of his duties;* noting thet the limitation

period stands at 15 years.® The State party points out that the Tunisian courts have dways acted
sysematicdly to remedy deficienciesin the law on acts of torture (see paragraph 4.10).

84  Asforthedlegations of failure to respect guarantees relating to judicia procedure, the
State party regards them as unfounded. According to the State party, the authorities did not
prevent the complainant from lodging a complaint before the courts - on the contrary, he opted
not to make use of domestic remedies. Asfor the“obligation” of judges to ignore Statements
made as aresult of torture, the State party cites article 15 of the Convention againgt Torture, and
congdersthat it isincumbent on the accused to provide the judge with at least basic evidence
thet his satement has been made in an unlawful manner. In thisway he would confirm the truth
of hisdlegations by presenting a medical report or a certificate proving that he had lodged a
complaint with the public prosecutor’ s office, or even by displaying obvious traces of torture or
ill-trestment to the court. However, the State party points out that the complainant did not deem
it necessary to lodge acomplaint either during his detention or during histrid; this formed part

of adtrategy adopted by the “ENNAHDA” illegal extremist movement in order to discredit
Tunigan inditutions by systematically dleging acts of torture and ill-trestment but not making
use of avalable remedies.

8.5  Concerning the dlegations rdating to his confession, the State party consders basdess
the complainant’s claim that he was found guilty on the sole basis of his confesson. It points out
that, under the last paragraph of article 69 and article 152 of the Code of Crimina Procedure, a
confession on the part of the accused cannot relieve the judge of the obligation to seek other
evidence, while confessons, like dl items of evidence, are a matter for the independent
gppreciation of the judge. On that bagis, it isacongtant of Tunisan case law that an accused
cannot be found guilty on the sole basis of aconfesson.® In the case in question, the basis for
the court’s decision, in addition to the confessons made by the complainant throughout the
judicia proceedings, was testimony by his accomplices. The State party aso rejects as basdess
the complainant’ s dlegation that he had signed a transcript without being aware of its content,
pointing out that the law requires that the transcript be read to the accused before Sgnature, and
that thiswas done. Concerning the complainant’ s alegations that the proceedingsin his case
were both summary and protracted, the State party indicates that the length of the proceedingsis
dictated by respect for the right to adefence. In addition, with the am of preventing counsd or
even the prosecution from engaging in delaying tactics and seeking the postponement of

hearings, the State party points out that rulings by judges are dways accompanied by a statement
of grounds, as are rulings postponing hearings relaing to the crimind proceedings againg the
complanant.

# Under the Administrative Court Act of 1 June 1972, the State may be held responsible even when it is performing
asovereign act if its representatives, agents or officials have caused material or moral injury to athird person. The
injured party may demand from the State compensation for the injury suffered, under article 84 of the Code of
Obligations and Contracts, without prejudice to the direct liability of its officials vis-a-vis the injured parties.

° Administrative Court - judgement No. 1013 of 10 May 1003 and judgement No. 21816 of 24 January 1997.

® Judgement No. 4692 of 30 July 1996, published in the Revue de Jurisprudence et L égislation (R.J.:L); judgement
No. 8616 of 25 February 1974 R .J.L . 1975; and judgement No. 7943 of 3 September 1973 R.J.L 1974.
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8.6  Concerning the dlegations relaing to prison conditions, and in particular the comparison
of prisons to “concentration centres’, the State party considers them unfounded. Concerning the
arrangements for transfers between one prison and another, which the complainant consdersto
condtitute an abuse, the State party points out that, in kegping with the gpplicable regulations,
transfers are decided upon in the light of the different stages of the proceedings, the number of
cases and the courts which have competence for specific areas. The prisons are grouped in three
categories. for persons held awaiting trid; for persons serving custodia sentences; and semi-
open prisons for persons found guilty of ordinary offences, which are authorized to organize
agricultura labour. According to the State party, as the status of the complainant had changed
from that of remand prisoner to that of a prisoner serving acustodia sentence, and bearing in
mind the requirements as to investigations in his case or in other Smilar cases, he was transferred
from one prison to another, in accordance with the applicable regulations. Moreover, the
conditionsin which the complainant was held, wherever he was held, were in kegping with the
prison regulations governing conditions for holding prisonersin order to ensure prisoners
physcad and mord sfety. The State party points out that prisoners’ rights are scrupuloudy
protected in Tunisia, without any discrimination, whatever the status of the prisoner, in a context
of respect for human dignity, in accordance with internationa standards and Tunisian legidation.
Medica, psychologicd and socid supervison is provided, and family vidts are dlowed.

8.7  Contrary to the alegations that the medical consequences suffered by the complainant are
due to torture, the State party rgjects any causd link. Moreover, according to the State party,
contrary to the complainant’ s dlegations that his request for amedica examination was refused
(see paragraph 2.15), he enjoyed appropriate care and proper medical supervision, as stipulated
in the prison regulations, throughout his stay in prison.

8.8  Concerning the alegations that he was denied visits, according to the State party the
complainant regularly received vigts from his brother Belhassen Abddlli, in accordance with the
prison regulations, as demonstrated by the vigitors records in the prisonsin which he was held.

8.9  Concerning the alegations rdating to article 11 of the Convention, the State party rejects
them and refers to systematic monitoring’ of compliance with rules, instructions, methods and

" In addition to legislation, protective institutional machinery has been set up by stages, including surprise visits to
prisons by the Chairman of the Higher Committee for Human Rights and Fundamental Freedoms, and the creation
on 31 July 2000 of apost of “judge for the enforcement of sentences’ who isresponsible for closely mo nitoring the
enforcement of custodial sentences and conducting periodic visits to prisons.
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practices of interrogation and provisions relating to the holding® and trestment of persons who
have been arrested, detained or imprisoned.’

8.10  Concerning the adlegations rdaing to adminigrative supervison and the socid Situation
of Mr. Abddli’ sfamily, the State party explains that administrative supervison cannot be
equated with ill-trestment under the Convention againgt Torture because it isin fact an additiond
punishment for which provison ismadein article 5 of the Crimina Code. According to the
State party, the gpplication of this measure did not prevent the complanant from continuing to
liveanormd life, and in particular to pursue his sudies following hisrdleasein 1994. Itis
pointed out that the fact that it was not possible for those studies to be completed could not
congtitute proof of aleged redtrictions imposed within the framework of adminigtrative
supervison. According to the State party, the adlegations of abuse are unfounded, and the
summonses produced by the complainant do not condtitute ill-trestment or an abuse of the
adminigtrative supervison procedure. In addition, the State party indicates that the summons
dating from 1998 condtitutes irrefutable evidence that the complainant’ s dlegations arefdse. It
aso maintains that the complainant’ s family is not suffering from any form of harassment or
redrictions, that the complainant’s mother is receiving a pension following the deeth of her
husband, and that the family is living in decent circumstances.

Observations by the complainant :

9.1  Inhisobservations dated 20 May 2003, the complainant sought to respond to each of the
points contained in the above observetions by the State party.

9.2  Concerning the preventive arrangements for combating torture, the complanant
congdersthat the State party has confined itsdlf to listing an arsend of laws and measures of an
adminigrative and palitica nature which, he says, are not put into effect in any way. To support
this assertion he cites reports prepared by the non-governmenta organization “Nationd Council
for Fundamenta Freedomsin Tunisia’ (CNLT).X°

8 Act No. 99-90 of 2 August 1999 amended and supplemented a number of provisions of the Code of Criminal
Procedure, and in particular reduced the length of police custody to three days, renewable once only for afurther
three days. Under the Act, criminal investigation officers may not hold a suspect for more than three days; they
must notify the public prosecutor, who may, by written decision, extend the length of police custody once only for a
further three days. The criminal investigation officer must inform the suspect of the measure being taken against
him and its duration, and his rights under the law, notably the possibility of undergoing amedical examination
during his period in custody. The officer must also inform one of the suspect’ s parents or children, brothers or
sisters or spouse, as selected by him, of the measure being taken against him. These safeguards were further
strengthened under the constitutional reform of 26 May 2002, which granted constitutional status to supervision of
police custody by the judiciary, stipulating that this custodial measure could be imposed only by order of a court.

° The Act of 24 April 2001 on conditions for the imprisonment and treatment of detainees strengthened safeguards
for the protection of prisoners and provided for prisonersto be prepared for aworking life by offering them
opportunities for paid employment.

10 « Leprocés-Tournant : A propos des procés militaires de Bouchoucha et de Bab Saadoun en 1992 », October
1992 ; “Pour laréhabilitation de I’indépendance de lajustice», April 2000- December 2001.



CAT/C/31/D/188/2001
Page 18

9.3 Inrddion to the establishment of alegidative reference system to combat torture, the
complainant considers that article 101 bis of the Code of Criminal Procedure was adopted
belatedly in 1999, in particular in response to the concern expressed by the Committee againgt
Torture at the fact that the wording of article 101 of the Crimina Code could be used to judtify
serious abuses involving violence during questioning. He dso dlamsthat this new articleis not
goplied, and attaches alist of the victims of represson in Tunisa between 1991 and 1998
prepared by the non-governmenta organization “Vérité-Action”. He aso points out that the
cases cited by the State party to demondtrate its willingness to act to combat torture relate only to
accusations of abuse of authority and violence and assault, as wdll as offences under the ordinary
law, and not to cases of torture leading to desth or cases involving physica and moral harm
suffered by the victims of torture.

9.4  Concerning the practice of torture and impunity, the complainant maintains that torturers
do enjoy impunity, and that in particular no serious investigation has been carried out into those
suspected of committing crimes of torture. He considersthat, in his own case, the State party’s
observations display a salective gpproach to the facts by shifting from 1987 to 1996, whereas the
most serious violations occurred in 1991. The complainant aso states that, whereas a State
governed by the rule of law should automatically follow up any report of acrimina act which
may be regarded as a serious offence, the Tunisian authorities are content to accuse the aleged
victims of terrorism and manipulaion. The complainant consdersthat his dlegeations are a the
very least plausible in terms of the detail of the torture he suffered (names, places and trestment
inflicted), but the State party contents itsalf with ablanket denid. The complainant did not
mention torturers because of their membership of the security forces, but because of specific and
repeated atacks on his physicad and mord integrity and his private and family life. The

initigtion of an investigation designed to check whether a person belonging to the security forces
has committed acts of torture or other acts does not condtitute a violation of the presumption of
innocence but alega step which isvita in order to investigate a case and, if appropriate, placeit
before the judicid authorities for decison. In relation to apped s before the courts, the
complainant consders that the State party has confined itsdf to repesting the description of legd
options open to victims set out in its previous submissions without responding to the last two
sentences of paragraph 7.2 of the decision on admissbility. He reiterates that the theoretica
lega options described by the State party are inoperative, while ligting in support of this
conclusion casesin which the rights of the victims were ignored.

9.5  Concerning the complainant’sinertiaand lack of action, he consders that the State party
isincongstent in holding that acts of torture are regarded as serious offencesin Tunisan law and
accordingly prosecuted automaticaly, while awvating acomplaint by the victim before taking
action. He aso re-emphasizes his serious efforts to demand amedica examination and an
investigation into the torture he had suffered.

9.6  Concerning the dlegations rdating to the trid, the complainant consders that the State
party remains slent concerning the conditionsin which histria took place, and has falled to
embark on any investigation to check the dlegations of torture that he made before the judge.

9.7  Concerning the dlegations rdating to his confession, the complainant maintains thet his
confession was extracted under torture, and, citing the reports of CNLT, sates that such methods
areusad in paliticd trials and sometimes in trids involving offences under ordinary law.
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Concerning the length of the trids, the complainant Sates that the 1992 trid was summary in
nature because it formed part of a pate of trids amed at putting as many members of the
ENNAHDA movement as possible behind bars, while the 1995 trial was protracted since the
lawyersinssted on the principle of double jeopardy. The complainant aso notes that the State
party is Slent about his arrest afew months after the Presidentia pardon of 1987.

9.8  Concerning the conditions in which he was held, the complainant considers that the State
party istaking refuge behind legd textsin order to dismiss the detalled information he provides.
He points out that the question of transferring him for the purposes of the investigation never
arose, and calls on the State party to prove the contrary.

9.9 Inrddion to vidts, the complainant explains that each time he was transferred, his
family had difficulty discovering his new place of detention. He consders that denid of vigts
condtituted aform of revenge againgt him each time he sought to exercise aright and took action
to that end, for examplein the form of hunger strikes. He points out that the prison entry and
exit logs can confirm hisdams. In addition, the complainant’s family found it difficult to
exercise the right to vist him because of the conditions imposed on the visitors - the
complainant’s mother was ill-treated to make her remove her scarf, and was made to wait many
hours for avigt lagting afew minutes.

9.10 Concerning the dlegations relaing to the provison of care, the complainant draws the
Committee’ s attention to the medica certificate contained in hisfile. Concerning the trestment
cited by the State party, the complainant demands the production of his medical file by the State

party

9.11 Inreation to adminigtrative supervison, the complainant considers that any punishmernt,
including those provided for in the Tunisian Crimina Code, may be characterized as inhuman
and degrading if the god pursued does not include the reconciliation of the offender with his
socid environment. He points out in particular that his resumption of his studies prompted a
tightening of the adminigtrative supervison, incuding imposition of an obligation to report to

the police twice a day, indstent survellance by the university police and a ban on contacts with
the other students. Concerning his summonses, the complainant states that the three years which
elapsed between histwo summonsesin 1995 and 1998 corresponded to the period he spent in
prison after being arrested again in 1995. According to the complainant, administrative
supervision serves only to bolgter the police s sranglehold over the freedom of movement of
former prisoners.

9.12 Concerning the Stuation of hisfamily, the complanant records the suffering caused by
the police survelllance and various forms of intimidetion. He mentions that two of his brothers
(Nabil and Lofti) were imprisoned in advance of his arrest, and that his mother was detained for
awhole day. Inaddition, according to the complainant, the authorities' deliberate decision to
move him far from hisfamily affected the pettern of the vidts.

9.13 Concerning the application of article 11 of the Convention, the complainant considers
that the State party once again contents itself with atheoreticd description of itslega arsend
and areference to the activities of the Higher Committee on Human Rights and Fundamental
Freedoms, a non-independent ingtitution. Citing documents issued by non-governmenta
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organizations,** the complainant notes violations relating to the supervision of detention and
police custody, such as manipulation of the dates when arrests were recorded, and
incommunicado detention. He notes that the State party has not responded to his precise
dlegations rdating to his detention for over amonth in 1987, for 56 daysin 1991 and for 18
daysin 1995.

9.14 Inreation to the ENNAHDA movement, the complainant maintains that the organization
iswdl known for its democratic idedls and its opposition to dictatorship and impunity, contrary
to the State party’ s explanations. In addition, he challenges the accusations of terrorism levelled
by the State party, which in fact form part of a complete fabrication.

9.15 Ladly, according to the complainant, the State party is endeavouring to place the entire
burden of proof on the victim, accusing him of inertiaand failure to act, seeking protection
behind a panoply of legal measures which theoretically enable victims to lodge complaints and
evading its duty to ensure that those responsible for crimes, including that of torture, are
automaticaly prosecuted. According to the complainant, the State party is thus knowingly
ignoring the fact that internationa law and practice in relation to torture place greater emphasis
on the role of States and their duties in order to enable proceedings to be completed. The
complainant notes that the State party places the burden of proof on the victim aone, even
though the supporting evidence, such aslegd files, registers of police custody and visits, and o
on, isin the sole hands of the State party and unavailable to the complainant. Referring to
European case law, 2 the complainant points out that the European Court and Commission call
on States parties, in the case of dlegations of torture or ill-trestment, to conduct an effective
investigation into the alegations of ill-trestment and not to content themsalves with citing the
theoretical arsena of options available to the victim to lodge a complaint.

Congderation of the merits

10.1 The Committee examined the complaint, taking due account of dl the information
provided to it by the parties, in accordance with article 22, paragraph 4, of the Convention.

10.2 The Committee took note of the State party’s observations of 3 April 2003 chalenging
the admissihility of the complaint. It notes that the points raised by the State party are not such
asto prompt reconsderation of the Committeg' s decision on admissibility, notably owing to the
lack of new or additiond information from the State party on the matter of investigations
voluntarily carried out by the State party (see paragraph 7.2). The Committee therefore does not
congder that it should review its decison on admisshility.

10.3 The Committee therefore proceeds to examine the merits of the complaint, and notes that
the complainant aleges violations by the State party of article 1, article 2, paragraph 1, article 4,
article 5, article 11, article 12, article 13, article 14, article 15 and article 16 of the Convention.

1 Alternative report by FIDH to Tunisia's second periodic report to the Committee against Torture; communiqué
issued on 20 February 2003 by the International Association for Support for Political Prisonersin Tunisia.

12 Guide to Jurisprudence on Torture and |11-Treatment - Article 3 of the European Convention for the Protection of
Human Rights, DebraLong (APT); Ribitsch v. Austria; Assenov v. Bulgaria.
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10.4 Articde 12 of the Convention, the Committee notes that article 12 of the Convention
places an obligation on the authorities to proceed automaticaly to a prompt and impartia
investigation whenever there is reasonable ground to believe that an act of torture or ill-trestment
has been committed, no specia importance being atached to the grounds for the suspicion.

10.5 The Committee notes that the complainant maintains that he complained of acts of torture
committed againgt him to the judge at histridsin 1992 and 1995. The complainant Satesthat in
1992 he requested amedical examination, which was refused, and that in 1995 he sought the
protection of the judge of the Tunis court of first indtance againg the torture inflicted on him

daly at the prison. The Committee notes that the State party chalenges the complainant’s clam
that he was denied amedicd examination, without commenting on the treetment of which the
complainant complained to the judge or providing the results of the medica checks dlegedly
carried out on Mr. Abdelli while he was being held. The Committee aso takes note of the State
party’ s failure to comment on the precise dlegations set out above rdating to 1995. Ladlly, the
Committee notes the existence of detailed and substantiated information provided by the
complainant concerning his hunger strikes in Tunis centrd prison in 1995 and in Grombaia
prison from 28 November to 13 December 1997, mounted in order to protest against the
treatment he had suffered and to secure medical care. The complainant refersto letters sent to
the prisons adminigration following his hunger sirikes, which produced no result. The
Committee notes that the State party has not commented on thisinformation. The Committee
conddersthat these e ements, taken together, should have been enough to trigger an
investigation, which was not held, in breach of the obligation to proceed to a prompt and
impartid investigation under article 12 of the Convention.

10.6 The Committee dso observesthat article 13 of the Convention does not require either the
formad lodging of acomplaint of torture under the procedure laid down in nationd law or an
express satement of intent to inditute and sustain a crimina action arising from the offence, and
that it is enough for the victim smply to bring the facts to the attention of an authority of the

State for the latter to be obliged to consder it as atacit but unequivoca expresson of the

victim’ swish that the facts should be promptly and impartialy investigeted, as prescribed by this
provision of the Convention.**

10.7 The Committee notes, as dready indicated, that the complainant explains that he did
complain to judgesin 1992 and 1995 of the treatment inflicted on him, resorted to hunger strikes
and wrote to the prison authorities to complain about the conditions imposed on him. The
Committee regrets that the State party has not responded or provided the necessary clarification
on these points. Moreover, and notwithstanding the jurisprudence under article 13 of the
Convention, the Committee notes the State party’ s position maintaining that the complainant
should have made formal use of domegtic remediesin order to lodge his complaint, for example
by presenting to the court a certificate proving that a complaint had been lodged with the office
of the public prosecutor, or displaying obvious traces of torture or ill-trestment, or submitting a
medical report. On thislatter point, to which the Committee wishesto draw its attention, it is

13 Communication No. 59/1996 (Encarnacion Blanco Abad v. Spain).

14 Communications No. 6/2990 (Henri Unai Parot v. Spain) and No. 59/1996 (Encarnacin Blanco Abad v. Spain).
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clear that the complainant maintains that his request for amedica examination in 1992 was
refused, and that the State party challenges this dlegation on the grounds that the complainant
enjoyed appropriate care and proper medica supervision, as stipulated in the prison regulations,
throughout his stay in prison. The Committee observes that this response by the State party is
categorica and generd and does not necessarily answer the complainant’s precise affirmation
that he asked the judge in 1992 to order amedicd examination. Finaly, the Committee refersto
its consderation of the report submitted by Tunisain 1997, a which time it recommended thet
the State party should arrange for medica examinations to be organized systematicaly when
alegations of abuse were made.

10.8 Inthelight of its practice reating to article 13 and the observations set out above, the
Committee consders that the breaches enumerated are incompatible with the obligation
dipulated in article 13 to proceed to a prompt investigation

109  Findly, the Committee congders that there are insufficient e ements to make afinding
on the dleged violation of other provisions of the Convention raised by the complainant at the
time of adoption of thisdecison

11.  The Committee againg Torture, acting under article 22, paragraph 7, of the Convention,
isof the view that the facts beforeit disclose aviolation of articles 12 and 13 of the Convention
againg Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

12. Pursuant to rule 112, paragraph 5 of its rules of procedure, the Committee urges the State
party to conduct an investigation into the complainant’s dlegations of torture and ill-treatment,

and to inform it, within 90 days from the date of the transmitta of this decison, of the Sepsiit

has taken in response to the views expressed above.

[Adopted in English, French, Russian and Spanish, the French text being the origind version.
Subsequently to be issued aso in Arabic and Chinese as part of the Committee’s annua report to
the Generd Assambly.]



