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1 . GSrCRAL LSGAL FRAH3WORK

C iv il  and p o l i t i c a l  r i g h t s  a re  p ro te c te d  w ith in  the Chilean l e g a l  o rd e r  by- 
c o n s t i t u t i o n a l  and l e g a l  r u le s  and r e g u la t io n s .  The f i r s t  ca tegory  in c lu d es  the  
C o n s t i tu t io n a l  A cts, a number of L e g is la t iv e  Decrees promulgated by the  
Governing Jun ta  in  the  e x e rc is e  of i t s  c o n s t i tu e n t  power .~nd those p re v is io n s  of 
the P o l i t i c a l  C o n s t i tu t io n  of 192;; vh ich  are  s t i l l  in  fo rce  ; the second ca teg o ry ,  
t h a t  of l e g a l  r u l e s ,  c o n s i s t s  of the  la v s  promulgated p r i o r  to  11 September 1975» 
the Codes of the  R epublic , the decrees  having the fo rc e  of lav; promulgated by 
the  P re s id e n t  of the Republic by v i r t u e  of a d e le g a t io n  of powers by the 
N a tiona l Congress, th e  L e g is la t iv e  Decrees promulgated by the Governing Ju n ta  
in  the  e x e rc is e  -of i t s  l e g i s l a t i v e  power and the  i n t e r n a t io n a l  t r e a t i e s  signed  
and r a t i f i e d  by the  Government of Chile  : the th i r d  ca tegory , t h a t  of r e g u la t io n s ,  
in c lu d es  r e g u la t io n s  and decrees  promulgated by the P re s id e n t  of the R epublic  in  
the e x e rc is e  of h i s  regu la  to ry  power under the  P o l i t i c a l  C o n s t i tu t io n .

Rules of a low er ca tego ry  a re  subo rd ina te  to  those of a h ig h e r  c a teg o ry , 
both in  t h e i r  source and in  t h e i r  a p p l ic a t io n .

Our l 3w re s p e c ts  nccv-’irof? r i g h t s ,  both  in  the  l e t t e r  and in  the s p i r i t ,  s in c e  
such r i g h t s  have always been e n t i t l e d  to  the  n ecessa ry  and e f f e c t iv e  p r o t e c t io n ,  
w hatever changes may occur in  the le g n l  and s o c ia l  s t r u c tu r e  of. the country .

z j  The p re sen t  r e p o r t  has been prepared  and compiled in  accordance w ith  th e  * 
g u id e l in e s  issued  by the  Committee. In accordance w ith the re q u e s t  of the 
Government of C hile , the  p re s e n t  r e p o r t  i s  to re p la ce  the e a r l i e r  one subm itted  by 
the Government and reproduced in  document CC-PK/C/l/Add. 15.
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Examination of the  c o n s t i t u t i o n a l  t e x t s  w i l l  be f a c i l i t a t e d ,  i f  i t  i s  
remembered th a t  the  P o l i t i c a l  C o n s t i tu t io n  of 1925 remains in  fo rc e ,  a l b e i t  
amended by the  C o n s t i tu t io n a l  Acts and L e g is la t iv e  Decrees of a c o n s t i tu t io n a l  
c h a r a c te r  promulgated by the  Governing Jv n ta .  I t  i s  the duty  of the  c o u r ts  of 
j u s t i c e  to  i n t e r p r e t  and apply  the c o n s t i t u t i o n a l  r a l e s ,  in  o rd e r  to  decide 
w hether those  p ro v is io n s  of the C o n s t i tu t io n  of 1925 vh ich  have been rep ea led  o r  
amended e i t h e r  wholly o r  p a r t l y ,  by o th e r  measures promulgated in  the e x e rc is e  
of th e  c o n s t i tu e n t  power, remain in  fo r c e .  For example, the  Supreme Court has 
d ec l in ed  to  accep t t h a t  a L e g is la t iv e  Decree which c o n f l i c t s - w i th  the 
C o n s t i tu t io n ,  and had no t been promulgated e x p re ss ly  as a c o n s t i tu t io n a l  r u l e ,  
can re p e a l  o r  amend the  p ro v is io n  of th s  C o n s t i tu t io n .

The Supreme Government f o r  i t s  p a r t ,  echoing  t h i s  sound d o c tr in e  m ain ta ined  
by th e  h ig h e s t  Court of the  R epublic , promulgated on 2 December 1974 
L e g is la t iv e  Decree No. 788, in  which the  above p r in c ip le  i s  fo rm ally  recogn ized .

2. APPLICATION OF JH 3 PROVISIONS ' OFTHE COVENANT AND DEROGATIONS THEREFROM

To c o n s id e r  more s p e c i f i c a l l y  the genera l g u id e l in e s  to  be followed w ith  
re g a rd  to  the  form and con ten t of t h i s  r e p o r t  submitted in  accordance w ith  
a r t i c l e  40 of the  Covenant,as agreed by the  Human R igh ts  Committee a t  i t s  
second s e s s io n ,  i t  should be noted th a t  a l l  the  p ro v is io n s  of the  Covenant were 
a l r e a d y  contained^ in  C hilean p o s i t iv e  law, which a n te d a te s  the  d r a f t i n g  of the  
Covenant. N e v e r th e le s s ,  on 11 September 1976, the Government of Chile 
promulgated C o n s t i tu t io n a l  Act No. y, which s e t s  out s y s te m a t ic a l ly  and
o r g a n ic a l ly  the r i g h t s  enjoyed by a l l  in h a b i ta n t s  of the  n a t io n a l  t e r r i t o r y
w ith o u t  d i s t i n c t i o n  of any kind o r  o th e r  l i m i t a t i o n  no t based on the general 
i n t e r e s t s  of the  S ta te  o r  the  r ig h ts ,  of the  r e s t  of the  community. Furtherm ore, 
as w i l l  be -n o ted  in  the  second p a r t  of the  r e p o r t ,  Chilean la v  accords a w ider 
p r o te c t io n  to  the  c i v i l  and p o l i t i c a l  r i g h t s  s e t  ou t in  the Covenant than i s  
provided  by the  Covenant i t s e l f .

There has th e re fo re  been no need f o r  a sep a ra te  " d e c la ra t io n  of r i g h t s " ,  to  
b r in g  the Covenant in to  fo rce  w ith in  our l e g a l  o rd e r ,  s in ce  such r ig h t s  can 
always be invoked b e fo re  the  co u rt  of j u s t i c e ,  which a re  the  o n ly ’cou rts
p o s se s s in g  j u r i s d i c t i o n  in  r e s p e c t  of human r ig h t s .  Although i t  i s  tru e  t h a t
v a r io u s  o th e i 'a d m i n i s t r a t iv e  a u t h o r i t i e s ,  subo rd ina te  to  o th e r  S ta te  o rgans, a re  
e n t i t l e d  to  in te rv e n e  in  such m a t te rs ,  the  only ones empov/ered to  take and en fo rce  
d e c i s io n s  re g a rd in g  due p r o te c t io n  of c i v i l  and p o l i t i c a l  r i g h t s  a re  the  c o u r ts  of 
j u s t i c e ,  which perform  t h e i r  d u t ie s  under the d i r e c t  su p e rv is io n ,  c o r re c t io n a l  
and economic, of the  Supreme Court of J u s t i c e ,  which i s  the  h ig h e s t  j u d ic i a l  
a u th o r i ty  i n  the  co u n try . This i s  l a id  down in  a r t i c l e  86 of the' P o l i t i c a l  
C o n s t i tu t io n  of the  S ta te  and a r t i c l e  90 of the Organic Code of T r ibuna ls .

The e x c e p t io n a l  cases  in  which a temporary d e ro g a tio n  from o r  any form of 
l i m i t a t i o n  of the  e x e rc is e  of c i v i l  and p o l i t i c a l  r i g h t s  i s  au thorized  a re  s e t  
o u t i n  c o n s t i t u t i o n a l  and l e g a l  p ro v is io n s  which have been in  fo rce  s ince  lo n g  
b e fo re  the Covenant was d r a f t e d ;  these  p ro v is io n s  have t h e i r  ro o ts  in  the 
h i s t o r i c a l ,  l e g a l  and p o l i t i c a l  background of the  n a t io n .  We may add in  p a s s in g  
t h a t  such d e ro g a t io n s ,  s e t  ou t in  the  c o n s t i tu t io n a l  and l e g a l  o rd e r ,a r e  common 
to  ,the m a jo r i ty  o f  l e g a l  systems throughout the  world and came in to  be ing  as an 
answer to  th e  need to  p r o te c t  c i t i z e n s  a g a in s t  s i t u a t i o n s  of danger and 
fu r th e rm o re  may on ly  be ap p lie d  in  p r a c t i c e  by v i r t u e  of a c o n s t i tu t io n a l  r u le .
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To c l a s s i f y  these  d e ro g a tio n s  s y s te m a t ic a l ly  w ith  the  same degree o f  
p r e c i s io n  as the r i g h t s  to  which they r e l a t e ,  the  Government of Chile  h a s  
promulgated C o n s t i tu t io n a l  Act Ho. 4. At the  same time i t  i s  p re p a r in g  
supp lemendary  l e g i s l a t i o n  to d e f in e  and re g u la te  p r e c i s e ly  a l l  emergency regimes 
which a f f e c t  the  enjoyment and e x e rc is e  of c i v i l  and p o l i t i c a l  r igh ts- ,  a s  w e ll  as 
the  circum stances in  which they may be i n s t i t u t e d .  Pending p rom ulgation  of t h i s  
supplem entary l e g i s l a t i o n ,  the  C o n s t i tu t io n a l  Act has no t y e t  been b ro u g h t in to  
f o r c e ,  so t h a t  the  p ro v is io n s  f o r  d e ro g a tio n s  are  to  be found i n ' a  v a r i e t y  of 
c o n s t i t u t i o n a l  o r  l e g a l  t e x t s ,  accompanied in  each case however by the  a p p ro p r ia te  
r e s t r i c t i o n s  as to  scope and d u ra t io n .

The fo l lo w in g  d e t a i l e d  in fo rm ation  i s  g iven  on the  p re s e n t  s i t u a t i o n ' i n  
Chile  as  regards  these  d e ro g a t io n s ,  which were communicated to  the  
S ecre ta ry -G enera l  of the  United Nations on 18 August 1976 in  accordance w ith  
a r t i c l e  4> paragraph 3> of the Covenant, The sa id  communication l i s t e d  
r e s t r i c t i o n s  on the  r i g h t s  s e t  out in  a r t i c l e s  % 12, 13, 19 and 25 (b ) .  I t  should 
be noted  th a t  these  r e s t r i c t i o n s  a re  au th o rized  by a r t i c l e  4 of the  Covenant, 
s e e in g  th a t  none of the  r i g h t s  suspended i s  covered by paragraph 2 of th e  sa id  
a r t i c l e ,  which l i s t s  the  r i g h t s  from which no d e ro g a tio n  may be made.

As vas explained in  the l e t t e r ,  in  q u e s tip n ,  the  whole country  had been in  a 
s t a t e  of s ie g e ,  of the  in t e r n a l  s e c u r i t y  d e g r .e ,  s in ce  11 March 1976, b u t  t h a t  
came to  an end through i t s  no t b e in g  extended w ith in  the s p e c i f ie d  p e r io d ,
'.■/hereupon the country  re tu rn ed  to a p ta te  of emergency; t h i s  i s  l im i te d  to  
s ix  months a f t e r  which, and u n le ss  e x t e n d e d , . i t  w i l l  then  be a u to m a t ic a l ly  
r e p e a le d . ■

• The s i t u a t i o n  in  regard  to  pe rsonal s a fe ty  and freedom i s  t h a t  an a c t io n  f o r  
enforcem ent of r i g h t s  ( amparo) i s  now j u s t  as e f f e c t iv e  as' in  com pletely  normal 
t im es . Indeed, of the two co n d it io n s  req u ired  f o r  an a c t io n  f o r  enforcem ent of 
r i g h t s  o r  habeas corpus, namely, i n s u f f i c i e n t  grounds f o r  d e te n t io n  and 
non-compliance w ith  the p rocedura l f o r m a l i t i e s  ( w r i t t e n  w arran t is su e d  by a 
competent o f f i c i a l  and served in  accordance w ith the laxv, p lace  of d e te n t io n  
o th e r  than  a common p r is o n  e t c . ) ,  only the second i s  a llow able  as grounds f o r  an 
a c t io n  f o r  enforcement of r i g h t s  in  the case of a person  d e ta in ed  by o r d e r  of 
the  P re s id e n t  of the Republic w hile the s t a t e  of s ieg e  was in  fo r c e ,  s in c e  such 
a c t io n  i s  a s p e c ia l  p r iv i l e g e  of the  P re s id e n t .  In the  p re s e n t  s t a t e  of 
emergency, grounds f o r  an a c t io n  f o r  enforcement of r i g h t s  inc lude  bo th  
i n s u f f i c i e n t  grounds f o r  d e te n t io n  and non-compliance w ith  the p rocedu ra l  
f o r m a l i t i e s .  -

This does no t c o n f l i c t  w ith the  t r a d i t i o n a l  power s e t  ou t in  
L e g is la t iv e  Decree No. 1877 (a c o n s t i tu t io n a l  r u l e )  whereby the  P re s id e n t  o f  the  
R epub lic , d u r in g  a s t a t e  of emergency, may o rd e r  the  d e te n t io n  of any p e rso n  f o r  
up to  f i v e  days in  h is  own home o r  in  some p lace  o th e r  than a p r i s o n .  A f te r  
f iv e  days, the de ta ined  person must be e i t h e r  re le a se d  o r  brought b e fo re  the  
c o u r ts  to  be d e a l t  w ith . Consequently, any d e te n t io n  f o r  a . lo n g e r  p e r io d  th an  
the above can only be au tho rized  by a cou rt  of j u s t i c e  h e a r in g  a c r im in a l case  
and p o s se s s in g  the n ecessa ry  j u r i s d i c t i o n .  At f i r s t  in s ta n c e ,  such c o u r ts  can 
only be e i t h e r  a l e g a l l y  q u a l i f ie d  judge, a ju d g e .o f  appea l o r  a judge-advocate  
in  time of peace. During the  s t a t e  of emergency, th e re  a re  no war-tim e m i l i t a r y  
t r i b u n a l s .
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V/ith regard  to  freedom of movement, the "curfew" has been repealed  th roughout 
the  n a t io n a l  t e r r i t o r y ,  so t h a t  whereas i t s  rep ea l  p re v io u s ly  ap p lied  only  to  a 
few zones i t  has now been extended to  the  whole coun try .

À f u r t h e r  d e ro g a tio n  to  be noted i s  t h a t  r e l a t i n g  to  the  r i g h t  s e t  out 
in  a r t i c l e  13 of the  Covenant concern ing  th e  expu ls ion  of a l i e n s  from the 
t e r r i t o r y  of any of the  S ta te s  p a r t i e s .  This d e ro g a tio n  i s  covered by 
Supreme Decree Mo. 1306 of 16 February 1976, whereby the M in is te r  of the 
I n t e r i o r  may is su e  an o rd e r  f o r  the  expu ls ion  of an a l i e n  o r  a Chilean n a t io n a l  
on ly  on s t a t i n g  h i s  re a so n s ,  the  expelled  person r e t a i n i n g  h i s  r i g h t  to  take  
a p p ro p r ia te  l e g a l  a c t io n  and in  any case to  appeal to  the  Supreme Court of 
J u s t i c e ,  e i t h e r  in  person  c r  through a member of h i s  fam ily .

Freedoa of e x p re s s io n ,  as exp la ined  in  the  aforem entioned Note of 
18 August 1976, i s  governed by the  p re v is io n s  of Law No. 12,927 of 1958, 
a r t i c l e  54 (b) and ( c ) ,  of which r e s t r i c t s  in  genera l terms the  e x e rc is e  of t h i s  
freedom, where i t s  abuse may c re a te  u n ju s t i f i e d  a l a r a  o r  in  any way d is tu rb  
p u b l ic  o rd e r .  The form in  w h ich - th is  power i s  e x e rc ise d  i s  through e d ic t s  is su ed  
d u r in g  a s t a t e  of emergency by the Head of Zone, who must a lvàys  keep w ith in  
the  l i m i t s  l a i d  down by la v .

The l a s t  of the  d é ro g a tio n s  allowed by our l e g a l  o rd e r  r e l a t e s  to  the 
r i g h t  s e t  ou t in  a r t i c l e  25 (b) of the  Covenant to  vo te  and to  be e le c te d  a t  
genuine p e r io d ic  e le c t io n :- ,  by u n iv e r s a l  su f f ra g e  and by s e c r e t  b a l l o t .  The 
r e s t r i c t i o n  on t h i s  r i g h t  d e r iv e s  from L e g is la t iv e  Decree No. 1697 of 
11 March 1977 which d e c la re d  a p o l i t i c a l  re c e s s  and remains in  fo rce  pending the 
i n s t i t u t i o n a l  reform i n i t i a t e d  by the Government of Chile v/ith the c o l la b o ra t io n  
of th e  c i t i z e n s .  The slow pace of the advance tox/ard democracy does no t y e t  
p e rm it the  f u l l  r e -e s ta b l i sh m e n t  of p a r ty  p o l i t i c a l  a c t i v i t y ,  because the 
co rru p t  p o l i t i c a l  p r a c t i c e s ,  which undermined law and o rd e r  and brought the 
n a t io n  to the  verge of c i v i l  war, have n o t  y e t  been f i n a l l y  e ra d ic a te d .

N ev er th e le ss ,  the  Supreme Government i s  making every  e f f o r t  to p rovide  the 
coun try  w ith  the  machinery f o r  sound p o l i t i c a l  development which w il l  b e n e f i t  a l l  
s e c t io n s  of the  community»

S p e c i f i c a l ly ,  as announced by the P res id e n t  of the Republic on 5 A p ril  l a s t ,  
the  d r a f t  C o n s t i tu t io n  a t  p ro sen t  be ing  prepared  w i l l  be l a id  before  the 
Council of S ta te  in  the course of t h i s  y e a r  and w i l l  be open to  p u b lic  d is c u s s io n  
by a l l  s e c t io n s  of th e  community. As soon as d is c u s s io n  i s  over, the d r a f t ,  
bo th  t r a n s i t i o n a l  and f i n a l  p ro v is io n s ,  .or/] in c l i n in g  tho  b a s ic  a l t e r n a t i v e s  
r e s u l t i n g  from the  d is c u s s io n ,  w i l l  be subm itted  to  a p l e b i s c i t e .

In  any e v en t ,  the  new d r a f t - C o n s t i t u t i o n  i s  designed to provide an improved 
system f o r  e n su r in g  the  f u l l  a n d - ra t io n a l  e x e rc is e  of e l e c to r a l  r i g h t s .
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3. REMEDIES AVAILi-BLS FOR THE PROTECTION OF CIVIL AND POLITICAL RIGHTS

As p a r t  of the in fo rm ation  provided in  accordance v/ith the  genera l 
g u id e l in e s  adopted by the Human Rights Committee a t  i t s  second s e s s io n ,  we give 
below a l i s t  oí the a v a i la b le  re m e d ie s ,se t  ou t in  c o n s t i t u t i o n a l ' o r  l e g a l  
p ro v is io n s -  which have 0 d i r e c t  bea r in g  on c i v i l  and p o l i t i c a l  r i g h t s .

(a ) Action f o r  enforcement of r i g h t s  o r  habeas corpus

This remedy i s  provided f o r  in  t h e " f i r s t  paragraph of a r t i c l e  3 of 
C o n s t i tu t io n a l  Act Mo. 5, and i t s  p r a c t i c a l  a p p l ic a t io n  i s  re g u la te d  by 
a r t i c l e s  J06 and 517 of the  Code of Penal Procedure and by the Supreme Court 
d e c is io n  (auto acordado) of 19 December 1952. I t  was a lso  l a id  down in  the  
1925 P o l i t i c a l  C o n s t i tu t io n  and has been re fe r re d  to  e a r l i e r  in  t h i s  r e p o r t .
At t h i s  p o in t , i t  i s  s u f f i c i e n t  to r e c a l l  t h a t  the remedy of habeas corpus r e t a i n s  
i t s  f u l l  fo rce  and e f f e c t iv e n e s s  under the s t a t e  of emergency.

I t  should be po in ted  o u t ,  however, th a t  the  Government of C hile  has extended 
the scope of the a c t io n  f o r  enforcement of r i g h t s  to  s i t u a t i o n s  o th e r  than 
a r r e s t ,  d e te n t io n  o r  imprisonment, so th a t  such an a c t io n  may now be b rough t in  
the case of any d e p r iv a t io n  o f ,  in te r f é r e n c e  w ith  o r  t h r e a t  to  pe rsona l freedom 
or s a f e ty .  This i s  a c o n s t i tu t io n a l  innovation  of the  Government, which' i s  
embodied in  the second paragraph of a r t i c l e  5 of C o n s t i tu t io n a l  Act Mo. 5, 
re ad in g  as fo llow s :

"S im ila r  recourse  in  the same form may be had on b e h a lf  of any 
person vho i s  un law fu lly  s u f f e r in g  any d e p r iv a t io n  o f ,  in te r f e r e n c e  
w ith  o r  threat, to  h i s  r i f h t  to pe rsonal freedom and pe rso n a l s a f e ty .
The competent Court of Appeals s h a l l  in  such cases p re s c r ib e  such 
measures r e fe r re d  to  in  the  fo reg o in g  paragraph as i t  co n s id e rs  
necessa ry  to r e s to re  the ru le  of law and ensure due p r o te c t io n  of 
the in d iv id u a l  concerned ."

A ctions of th i s  kind a re  h e ird  in  f i r s t  in s ta n ce  by the Court of Appeals of 
the p lace  where the d e te n t io n  o r  in te r f e re n c e  o c cu rre d , and may be brought by the 
in d iv id u a l  concerned o r  by some o th e r  person a c t in g  on h is  b e h a lf  who has 
c ap a c i ty  to  appear i n . c o u r t ,  even though he may no t have been given a s p e c ia l  
power of a t to rn e y  to  do so. ' The a c t io n  may a lso  be f i l e d  by cab le , and the 
Court may req u es t  the documents in the case by cable as w ell o r  even, as has  been 
done in  the  p a r t ,  o b ta in  in fo rm ation  by telephone provided th a t  a c e r t i f i e d  
record i s  kept of the c a l l  and th a t  the r e le v a n t  o f f i c i a l  document i s  in  a l l  
cases rem itted  su b seq u en tly .

The Court must, ru le  on the im p lica t io n  w ith in  24 h o u rs , bu t the  t im e - l im i t  
me> be extended i f  in q u i r i e s  have to  be made o r  f u r t h e r  l i g h t  needs to  be thrown 
on the  f a c t s  a lleged  in i t .

The judgement of the Court of Appeals can be appealed a g a in s t  to  the 
Supreme Court. I f  the Court of Appeals has ordered the  p r i s o n e r  to  be r e le a s e d ,  
he s h a l l  remain a t  l i b e r t y  even i f  th e ’ appeal i s  lodged by a person  who was a 
p a r ty  to  the a c t io n  f o r  enforcement of r i g h t s .
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. Wheri'the w arran t of a r r e s t  i s  is su ed  by a m i l i t a r y  t r i b u n a l ,  any a c t io n  f o r  
enforcem ent of r i g h t s  c o n te s t in g  such w arran t w i l l  be heard by the. ..Court_M artial,
which i s  equal in  rank  to  the  Courts of Appeals and whose m em bersh ip"is ...
i n v a r i a b ly  formed by judges of a p p ea l ,  a p a r t  from the m i l i t a r y  assesso rs ,"  who 
a re  a lso  l e g a l l y  q u a l i f i e d .

(b) Remedy- of p ro te c t io n

This remedy i s  p rov ided  f o r  i n  a r t i c l e  2 of C o n s t i tu t io n a l  Act No. 3 and i s  
re g u la te d  by the Supreme Court d e c is io n  (auto  aco rdado) of 26 January  1976, vrhich 
was pub lish ed  in  the  D ia r io  O f ic ia l  of 31 January  1976.

The f o r m a l i t i e s  a t t a c h i n g  to  t h i s  remedy, which i s  a l s o  an in n o v a tio n  of 
the  Governing J u n ta ,  a re  s im i l a r  to  those  of the  a c t io n  f o r  enforcement of r i g h t s ,  
b u t  i t s  purpose i s  to  see to  i t  t h a t  the  Court of Appeals adopts  any measures 
n c c e s sa ry  to  r e s to r e  the  r u l e  of law and ensure due p r o te c t io n  of the  person 
concerned i f  he has s u f f e re d  any d e p r iv a t io n  o f ,  i n t e r f e rence w ith  o r  t h r e a t  to  
the  l e g i t im a te  e x e rc is e  of the  g u a ran tee s  provided in  C o n s t i tu t io n a l  Act No. 3 
o th e r  than those, r e l a t i n g  to  p e rso n a l  freedom (which a re  covered by the  a c t io n  
f o r  enforcem ent of r i g h t s ) .  A p p lica t io n  f o r  the remedy of p r o te c t io n  i s  
com patible  w ith  any o th e r  j u d i c i a l  a c t io n s  o r  claim s which the  person  concerned 
may wish to  b r in g  b e fo re  th e  competent a u t h o r i t i e s  o r  c o u r ts .

Because of i t s  b re a d th  of scope, t h i s  remedy cannot be reco n c iled  w ith  
emergency s i t u a t i o n s ,  p r e c i s e ly  because an emergency presupposes the  e x is ten c e  
of an ex ce p t io n a l  s i t u a t i o n  je o p a rd iz in g  a more im portan t l e g a l  i n t e r e s t ,  such 
as n a t io n a l  s e c u r i t y  o r  p u b l ic  o rd e r .  This i s  covered by a r t i c l e  14 of 
C o n s t i tu t io n a l  Act Ho. 4. However, a cco rd ing  to  the  j u d i c i a l  p receden ts  
e s ta b l i s h e d  by the. Supreme Court, t h i s  remedy i s  a llow ab le  even in  emergency 
s i t u a t i o n s  p rov ided  t h a t  th e  a p p l ic a t io n  submitted and the d e c is io n  .taken  on i t  do 
not re la te -  to  = n a t t e r  in v o lv in g  n a t io n a l  s e c u r i t y .  For e ran p lo ,  a p p l ic a t io n s  f o r  
t h i s  remedy have been allowed when the claim  r e la te d  to  the payment of ta x e s .

(c ) Remedy of i n a p p l i c a b i l i t y  on grounds of u n c o n s t i t u t i o n a l i t y

This remedy i s  l a i d  down in  the  second paragraph of a r t i c l e  86 of the 
1925 P o l i t i c a l  C o n s t i tu t io n  and i s  re g u la te d  by the Supreme Court d e c is io n  
(au to  acordado) of 22 March 1932.

Under t h i s  remedy, the  Supreme Court of J u s t i c e  may d e c la re  in a p p l ic a b le
to th e  case in  r e s p e c t  of t/hich i t  i s  invoked any le g a l  p ro v is io n  th a t  i s  
c o n tra ry  to  the c o n s t i t u t i o n a l  r u le s  in  fo rc e .

For t h i s  remedy to  be g ra n te d ,  l e g a l  proceedings must have been i n s t i t u t e d  
in  an o rd in a ry  o r  s p e c ia l  c o u r t  of the  Republic. Consequently, i t  i s  no t 
a p p l ic a b le  in  an a b s t r a c t  o r  g en era l  s i t u a t i o n ,  i t s  v a l i d i t y  b e in g  c ircum scribed 
to  p a r t i c u l a r  cases t r i e d  and judged by the Supreme Court i t s e l f  o r  by some 
o th e r  c o u r t .

B o th .su b s ta n t iv e  and p ro c e d u ra l  r u le s  can be d ec la red  u n c o n s t i t u t i o n a l , 
b u t  such a d e c l a r a t io n  has l e g a l  e f f e c t  s o le ly  in  r e s p e c t  o f . the p a r t i c u l a r  
la w s u i t  in  p ro g ress  in  which i t  i s  sought to  apply  the  u n c o n s t i tu t io n a l  p ro v is io n .
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In  p r a c t i c e ,  however, a l e g a l  p ro v is io n  which the  Supreme Court has d e c la r e d  to  
be u n c o n s t i tu t io n a l  ceases  to  be ap p lie d  by th e  o th e r  c o u r ts ,  i t  b e in g  co n sid e red  
th a t  the remedy of i n a p p l i c a b i l i t y  sought by the  p a r ty  concerned would o th e rw ise  
be g ran ted .

This remedy i s  of obvious e f f e c t iv e n e s s  in  m a t te rs  of human r i g h t s ,  s in c e  i t  
en su res  t h a t  the l e g i s l a t o r  does n o t  d is re g a rd  the  fundamental g u a ra n tee s  o f fe re d  
by th e  C o n s t i tu t io n .

(d) Remedy of review

This remedy i s  e s ta b l i s h e d  in  a r t i c l e s  810 to  816 of the  Code of C iv i l  
Procedure and i s  designed to  perm it the annulment, e i t h e r  in  whole o r  in  p a r t ,  
of a d e f i n i t i v e  judgement rendered  by any co u rt  of the  R e p u b l ic . ; A p p l ic a t io n s  
f o r  th e  remedy of review a re  d e a l t  w ith  by the  Supreme Court.

Such an a p p l ic a t io n  must be f i l e d  w ith in  one y e a r  from th e  da te  o f  th e  
f i n a l  n o t i f i c a t i o n  of the  judgement appealed__against and. must be founded on one 
of the  fo u r  grounds allowed by a r t i c l e  .810 of the  Code of C iv i l  P rocedu re , which 
a re :  t h a t  the  judgement was rendered  on the  b a s i s  of f a l s e  documents o r  te s t im o n y ; 
th a t  the  case was won 'through b r ib e ry ,  du ress  o r  o th e r  f r a u d u le n t  means ; o r  t h a t  
the  d e c i s io n  given in  the  case c o n tra d ic te d  an e a r l i e r  judgement which has  
tiecome a r e s  jud ica ta , and was no t pleaded in  the  p roceed ings  t h a t  cu lm inated  in  
the  judgement challenged  in  the a p p l ic a t io n  f o r  rev iew . Both the  f a l s i t y  o f  the 
documents o r  testim ony and the b r ib e ry ,  d u ress  o r  o th e r  f r a u d u le n t  means which 
in f lu en ced  the  v e r d ic t  must f i r s t  be d ec la red  by d e f i n i t i v e  judgement. . I f  the  
d e c l a r a t io n  in  q u es t io n  i s  n o t  made w ith in  one y e a r ,  an a p p l i c a t io n  f o r  rev iew  may 
be f i l e d  v/ith in  the  time in d ic a te d ,  bu t the  m a tte r  w i l l  be l e f t  pending u n t i l  the  
accuracy  of the  grounds c i te d  f o r  the  review i s  v e r i f i e d .

I t  i s  worth m entioning  t h a t ,  as a genera l r u l e ,  an a p p l i c a t io n  f o r  th e  
remedy of review does n o t  suspend the  ex ecu tion  of the  sen tence  c o n te s te d ,  u n le s s  
t h i s  imposes the death  p e n a l ty  o r  some o th e r  p a r t i c u l a r l y  severe  form of 
punishment; moreover, suspension  of sentence must be req u es ted  by the  p e rso n  
concerned.

(e )  R ight of -p e t i t io n

Although th is  i s  n o t  a p ro ced u ra l remedy as such, i t"  i s  a j u r i d i c a l  dev ice  
of an a d m in is t r a t iv e  n a tu re  en ab l in g  anyone to  p e t i t i o n  the  a u t h o r i t i e s  on any 
m a tte r  of p u b l ic  o r  p r iv a te  i n t e r e s t ,  v /ithout any l i m i t a t i o n  o th e r  than  th e  
requ irem ent to  proceed in  r e s p e c t f u l  and a p p ro p r ia te  te rn s-  (1925 C o n s t i tu t io n ,  
a r t i c l e  10, paragraph 6 , and C o n s t i tu t io n a l  Act No. 3t a r t i c l e  1 , pa rag raph  s ) .
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: Í.

; The importance of t h i s  remedy l i e s  .in the  f a c t  t h a t  the  a u t h o r i t i e s  cannot
r e fu s e  to  pronounce on such p e t i t i o n s ;  should t h i s  happen, the  o f f i c i a l
r e s p o n s ib le  can be p rosecu ted  f o r  committing a c rim ina l o ffence  of the  kind 
.described  -in a rt : ' .a le  256  o f the  Penal Code, w ith o u t p re ju d ic e  to  the  
a d m in is t r a t iv e  p e n a l t i e s  in cu r .

. : Moaré over, the  a u t h o r i t i e s  a re  re q u ire d  to  r e p ly  to  a l l  p e t i t i o n s  subm itted  
t o  -’them by in d iv id u a ls  i n  the  e x e rc is e  of t h i s  r i g h t .  ■

In. conclud ing  the  g en era l  p a r t  of t h i s  r e p o r t ,  we would p o in t  o u t - t h a t  no
o th e r  measures have been adopted to  ensure  th e  maintenance and p r o te c t io n  of 
th e  c i v i l  and p o l i t i c a l  r i g h t s  l a i d  down in  the  Covenant because, as can be 
seen  from what was s a id  e a r l i e r ,  such measures a re  obv iously  unnecessary .
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ANALYSIS OF THE ARTICLES OF THE INTERNATIONAL 
..............  COVENANT ON CIYILAMD - POLITICAL RIGHTS -

PART I

A r t i c l e  1 '

Paragraph 1 : Comment

C h ile  reco g n izes  th e  r i g h t  o f  a l l  peop les  f r e e ly  t o  determ ine  t h e i r  p o l i t i c a l ,  
economic, s o c ia l  and c u l t u r a l  s t a t u s , and co n s id e rs  r e s p e c t  f o r  t h i s  p r i n c i p l e  to  
"be e s s e n t i a l  f o r  in t e r n a t i o n a l  peace and o rd e r .

At th e  n a t io n a l  l e v e l , r e s p e c t  f o r  t h i s  p r in c ip l e  i s  r e f l e c t e d  i n  th e  
fo llo w in g  p ro v is io n s :

A r t i c l e  1 o f  th e  P o l i t i c a l  C o n s t i tu t io n  o f  1925, which s t a t e s :  "The S t a t e  o f
Chile  i s  u n i t a r y .  I t s  Government i s  rep u b lic a n  and d e m o c ra t ic a l ly  r e p r e s e n t a t i v e ” ? 
and a r t i c l e  2 o f  th e  1925 C o n s t i tu t io n ,  which s t a t e s :  "S overe ign ty  re s id .es
e s s e n t i a l l y  i n  th e  n a t io n ,  which d e le g a te s  the  e x e rc is e  th e r e o f  to  th e  à u t h o r i t i e s  
e s ta b l i s h e d  "by t h i s  C o n s t i tu t io n " .  .

Moreover, a r t i c l e  4 o f  C o n s t i tu t io n a l  Act lío. 2 , d a ted  11 September 1976, 
s t a t e s :  "Sovere ign ty  r e s id e s  e s s e n t i a l l y  in  the  n a t io n  and i s  e x e rc is e d  i n
accordance w ith  th e  Act e s t a b l i s h in g  the  Governing J u n ta  and w ith  any p ro v is io n s  
which have been is su e d  or-may be" is s u e d  in  pursuance o f  t h a t  A c t" .  The a u th o r i t i e s *  
in t e n t io n  o f  a b id in g  by the  c o n s t i t u t i o n a l  p r in c ip l e s  en u n c ia ted  i s  b e s t  i l l u s t r a t e d  
by th e  words o f  His E xce llency  th e  P re s id e n t  o f  th e  R epub lic ,  when he d e l iv e r e d  an ' 
add ress  on 5 A p r i l  1978  announcing th e  p re p a ra t io n  o f  a  new c o n s t i t u t i o n  to  be 
approved by .p l e b i s c i t e .

At th e  i n t e r n a t io n a l  l e v e l ,  a p a r t  from the  I n te r n a t io n a l  Covenant on C i v i l  
and P o l i t i c a l  R igh ts  and the  I n te r n a t io n a l  Covenant on Economic, S o c ia l  and 
C u l tu ra l  R ig h ts , C hile  endorsed the  r i g h t  i n  q u e s t io n  by s ig n in g  and r a t i f y i n g  th e  
C harte rs  o f  the. U n ited  N ations and o f  the  O rg an iza tio n  o f  American S ta t e s  -  bo th  o f  
them i n t e r n a t i o n a l  in s tru m en ts  which, acco rd ing  to  C hilean  ru le s ,  o f  law on 
i n t e r n a t i o n a l  t r e a t i e s  and co n v en t io n s , have th e  fo rc e  o f  "Laws o f  th e  R ep u b lic  and 
compel t h e i r  s ig n a to r i e s  to  r e s p e c t  th e  p r in c ip le  o f  * s e l f - d e te r m in a t io n ’

Paragraph 2 : Comment

I t  i s  a  b a s ic  r i g h t  o f  a l l  peop les  to  be ab le  f r e e l y  to  d isp o se  o f  t h e i r  
n a tu r a l  w ea lth  and re s o u rc e s ,  s in ce  such f r e e  d is p o sa l  en ab les  th e  p r i n c i p l e  o f  
s e l f -d e te r m in a t io n  to  be a p p l ie d  to  i t s  f u l l  e x te n t .  I n  accordance w ith  t h i s  
concept, C h i le ’s fundamental laws e s t a b l i s h  r u le s  govern ing  th e  r i g h t  to  own 
p ro p e r ty ,  w ith  th e  p ro v iso  t h a t  oxmorahip must a l s o  f u l f i l  a  - sd c ia l  f u n c t io n  and 
must n o t  be p r e j u d i c i a l  t o  th e  g e n e ra l  i n t e r e s t s  o f  th e  S tate ;.

A r t i c l e  10, paragraph  10, o f  the  1925 C o n s t i tu t io n  e s t a b l i s h e s  th e  r i g h t  to  
own p ro p e r ty  i n  i t s  v a r io u s  forms, and s t a t e s  i n  i t s  second subparagraph t h a t :

"When the  i n t e r e s t  o f  th e  n a t io n a l  community so r e q u i r e s ,  th e  law
may n a t io n a l i z e  o r  re s e rv e  to  th e  S ta te  ex c lu s iv e  dominion over n a t u r a l
re so u rc e s  and p ro d u c e rs , and o th e r  goods which a re  d e c la re d  to  be o f



CCPB/C/I/Add.25
page 10

paramount im p o r tan ce" io r~ th e ' economic, s o c i a l  o r  c u I 'fu ra T 'lx fe  o f  th e  c o u n t ry . 
I t  s h a l l  a l s o  p rom ote’th e ~ a p p ro p r ia te  d i s t r i b u t i o n  o f  p ro p e r ty  and th e  
c r e a t io n  o f  fam ily  p r o p e r ty . 11

/The seventh  subparagraph  o f  a r t i c l e  10, p a rag rap h  10, o f  th e  same in s t ru m e n t  s t a t e s  
t h a t  :

"No one may be dep riv ed  o f  h i s  p ro p e r ty  excep t by v i r t u e  o f  a  g e n e r a l  
o r  s p e c i a l  law which a u th o r iz e s  e x p ro p r ia t io n  on grounds o f  p u b l i c  u t i l i t y  
o r  s o c i a l  i n t e r e s t ,  as  de term ined  by th e  l e g i s l a t u r e ” .

C o n s t i tu t io n a l  Act lío. 3 o f  11 September 1976 re p ro d u ces ,  amends and 
supplements th e  C o n s t i tu t io n  o f  1925- I n  a r t i c l e  1, pa rag rap h  15, i t  g u a ra n te e s  
to  a l l  p e rso n s ;

"Freedom to  a c q u ire  ownership of- any type  o f  p r o p e r ty ,  e x c e p t ■ t h a t  
which by i t s  n a tu re  is.common to  a l l  mankind o r  should  belong  to  th e  n a t i o n  
a s  à  whole and i s  so d e c la re d  to  be long  by law .

" In  s p e c i f i c  cases  and when the  n a t io n a l  i n t e r e s t . s o  r e q u i r e s , th e  law  
may r e s e r v e  to  th e  S ta t e  c e r t a i n  ow nerless  p ro p e r ty  and may a l s o  l i m i t  o r  
e s t a b l i s h  requ irem en ts  f o r  the  a c q u i s i t i o n  "of ovmership o f  c e r t a i n " p r o p e r t y .  "

Paragraph 16 s t a t e s  t h a t  th e  law s h a l l  e s t a b l i s h  th e  l i m i t a t i o n s  an", o b l ig a t io n s  
vhich make i*  p o ssx b le  to  ensure  th e  s o c ia l  fu n c t io n  o f  p r o p e r ty ,  which encompasses 
the req u irem en ts  o f  the  g e n e ra l  i n t e r e s t  o f  th e  S t a t e ,  n a t io n a l  s e c u r i t y ,  p u b l i c  
i t i l i t y  and h e a l t h  and the  optimum development o f  sou rces  o f  p ro d u c t iv e  e n e rg y . .
In g u a ra n te e in g  th e  r i g h t  to  own p ro p e r ty ,  th e  C o n s t i tu t io n  and the  A cts  a l s o  
p ro tec t the  r i g h t  o f  th e  peop le  as  a  whole because  i t  i s  u n d e rs to o d  t h a t  t h e r e  
;annot e x i s t  what may be termed r i g h t s  o f  a  " s o c ia l  n a tu re "  u n le s s  th e  r i g h t s '  o f  
n d iv id u a ls  a r e  a l s o  r e s p e c te d .

iTone o f  th e  p ro v is io n s  r e f e r r e d  to  a re  an o b s ta c le  to  th e  f u l f i lm e n t  o f  
'b l ig a t io n s  d e r iv in g  from . i n t e r n a t i o n a l  economic c o -o p e ra t io n  agreem ents .

At the  i n t e r n a t i o n a l  le v e l ,-  C hile  has r a t i f ic a d  th e  r i g h t  to  own p r o p e r ty  i n  
he C har te rs  o f  th e  U n ited  N ations  and o f  th e  O rg an iza t io n  o f  American S t a t e s  and 
n  the  Covenant under c o n s id e ra t io n .  . - ■

a rag raph  Comment

Chile  has  no r e s p o n s i b i l i t y  f o r  the  a d m in is t r a t io n  o f  t e r r i t o r i e s  which have 
iie s t a t u s  in d ic a te d  i n  t h i s  pa rag rap h , bu t sh a re s  th e  co n v ic t io n  t h a t  i t  i s  
3 s e n t i a l  to  promote the  r e a l i z a t i o n  o f  the  r i g h t  o f  s e l f - d e te r m in a t io n  i n  
m fd rm ity  w ith  th e  p ro v is io n s  o f  the  C h a r te r  o f  th e  U nited  N a tio n s .
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PART I I

A r t i c l e  2

P a rag raph  1 : Conr~.ent .

As i s  c l e a r  i ro n  th e  comments nade in  pp.rt I  o f  t h i s  r e p o r t , r e s p e c t  f o r  
fundam ental human r i g h t s  in  C hile  d e r iv e s  n e t  m erely  from th e  s ig n a t u r e  and 
r a t i f i c a t i o n  o f  th e  I n te r n a t io n a l  Covenant on C iv i l  and P o l i t i c a l  R ig h ts  b u t  from 
th e  e n t i r e  l e g a l  system in  fo rce  t h e r e .  This w i l l  he i l l u s t r a t e d  l a t e r  when 
comments a rc  made on th e  v a r io u s  c o n s t i t u t i o n a l , p e n a l ,  c i v i l  and p ro c e d u ra l  
p ro v is io n s  which sa feg u a rd  th ese  r i g h t s  and p e n a l iz e  f a i l u r e  t o  observe  them.
I t  shou ld  be no ted  t h a t  the  preamble to  C o n s t i tu t io n a l  A ct No. 3 s t i p u l a t e s  t h a t ,  

,.as human r i g h t s  a n te d a te  the  S ta te  an d - th e  fo rm ation  o f  human' s o c i e t y ,  th ey  a r e  
th e  r? .ison  d 1 ê t r e  o f  any le g a l  o rd e r  and hence " the  p r o t e c t i o n  and g u a ra n tee  o f  
th e  b a s i c  r i g h t s  o f  th e  human person  a re  o f  n eccs .s i ty  th e  e s s e n t i a l  b a s i s  o f  any 
S ta t e  o rg a n iz a t io n " .  In  t h i s  A ct, which w i l l  be q uo ted  th ro u g h o u t t h i s  r e p o r t ,  
C h ile  u n d e r ta k es  to  r e s p e c t  human r i g h t s  w ith o u t  d i s t i n c t i o n  o f  any k ind ' in  
accordance  w ith  a r t i c l e  1, which s t a t e s  t h a t  "Men a re  b o m  f r e e  and eq u a l in  
d ig n i ty "  and a r t i c l e  1 , paragraph  2 , which, c o n s i s te n t  w ith  th e  fo re g o in g ,  a s s u r e s  
e q u a l i t y  b e fo re  th e  law: "In  C hile  th e re  a re  no p r i v i l e g e d  i n d iv id u a l s  o r  g ro u p sM.

.Any r e s t r i c t i o n s  p laced  on th e  r i g h t s  e n u n c ia te d ' in  the. Covenant a r e  
d i c t a t e d  s o le ly  by reaso n s  o f  n a t io n a l  s e c u r i t y  and th e  common g-ood. ;

P a rag raph  2 ; Comment ' ^ '

As in d ic a te d  b e fo re ,  the  l e g a l ,  o rd e r  in  C hile  encompasses and p r o t e c t s  r i g h t s  
o f  a  b ro a d e r  s c a le  than  those  embodied in  th e  Covenant. C onsequen tly , i t  has  n o t  
been n e c e s sa ry  to  adopt any l e g i s l a t i v e  o r  a d m in is t r a t iv e  p r o v i s io n s  o r  r e g u la t i o n s  
save in  so f a r  as  the  e x i s t i n g  r u le s  them selves so r e q u i r e .  ;

Pa ragraph  5: Comment.

Under the  C hilean l e g a l  system , a l l  i n h a b i t a n t s . o f  th e  R ep u b l ic  o r  p e rso n s  i n  
t r a n s i t  through i t ,  w h e th er .C h ilean s  o r  a l i e n s , whose r i g h t s  o r  freedoms have been 
v i o l a t e d ,  have guaran teed  access  to  ju d ic ia l -  rem edies i n  o r d e r  t o  r e g a in  t h e i r  
r i g h t s  and ensure  t h a t  th e y  a rc  duly  p r o te c te d .  To g iv e  j u s t  one example, s i n c e ' 
th e  d i f f e r e n t  remedies w i l l ,  be d e sc r ib e d  l a t e r ,  th e r e  i s  th e  remedy o f  a c t i o n  f o r  ■ 
enforcem ent o f  r i g h t s  o r  habeas corpus, which i s  g iven  e f f e c t  by C o n s t i t u t i o n a l  
Act No. 3? a r t i c l e  3* With reg a rd  'to subparagraph ( c ) , a r t i c l e  10 o f  th e  O rgan ic  
Code o f  T r ib u n a ls  s t a t e s  t h a t :  " the  power to  h ç a r  and d ec id e  c i v i l  and c r im in a l
.cases and to  ensure  t h a t  th e  judgement ren d e red  i s  en fo rced  p e r t a i n s  e x c lu s iv e ly  
to  th e  c o u r ts  e s ta b l i s h e d  by law " .
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A r t i c l e  5 

Comment

The e q u a l i ty  of men and women i s  a p r i n c i p l e  embodied i n  C hilean  law a t  th e  
h ig h e s t  l e v e l .  The 1 ?2 5 _ C o n s t i tu t io n ,  in  a r t i c l e  10, pa rag raph  1, p ro v id e s  f o r :  
"E qua lity  b e fo re  the  láv;. In  C h ile  th e re  i s  no p r iv i le g e d  c l a s s . "  C o n s t i t u t i o n a l  
l e t  ITo. 5 o f  September 1976 supplem ents t h i s  p ro v is io n  in  o rd e r ,  as i s  exp la ined  i n  

one o f  i t s  pream bular c l a u s e s ,  to  s t r e n g th e n  th e  g u a ran tee s  a ffo rded  by th e  
1925 C o n s t i tu t io n ;  a r t i c l e  1 , pa ragraph  2, o f  th e  Act consequen tly  a s s u re s  f o r  a l l  
Ind iv idua ls

"E q u a li ty  b e fo re  th e  lav;. In  C h ile  t h e r e  a re  no p r iv i le g e d  i n d iv id u a l s  
o r  groups.

"lien and women s h a l l  enjoy equal r i g h t s .

."N either the  l a v  n o r  th e  a u t h o r i t i e s  nay e s t a b l i s h  a r b i t r a r y
d is c r im in a t io n s .

. / '
I t  v.ti.11 be seen t h a t  t h i s  c o n s t i t u t i o n a l  r a l e  malees no d i s t i n c t i o n  between

en and women, w hether C hilean  o r  f o r e ig n ,  r e s i d e n t  or n o n - r e s id e n t .  This
q u a l i t y ,  guaran teed  by the  C o n s t i tu t io n ,  i s  based on th e  id e a  o f  u n i v e r s a l i t y  -
3. o th e r  words, cien and women e.re s u b je c t  to  th e  sano r u le s  i n  r e s p e c t  o f  g e n e ra l  
Lghts and o b l ig a t io n s .

r t i c l e  ¿

irag raph  1 : Comment

The i n t e r n a l  l e g a l  o rd e r  i n  C h ile ,  c o n s id e r in g  th a t  i t  i s  the  n a t u r a l  and 
i n s t i t u t i o n a l  d u ty  o f  the  S ta te  to  promote th e  common good, whose a t ta in m e n t  i s  
>ssib le  only tlircugh th e  c r e a t io n  o f the  c o n d i t io n s  n e ce s sa ry  f o r ih e  ecanonic  
id s o c ia l  development o f  th e  community and i t s  concom itan t, n a t i o n a l  s e c u r i t y ,  
i the  sense o f  th e  a b i l i t y  o f  th e  S ta te  to  g u a ran tee  such development by 
v t ic ip a t in g  and overcoming emergency s i t u a t i o n s  which endanger th e  a t ta in m e n t  o f  
i t io n a l  o b je c t iv e s ,  makes p ro v is io n  f o r  the  ex ce p t io n a l  l e g a l  regim es re q u ire d
• such s i t u a t i o n s ,  c o n s is t in g  e s s e n t i a l l y  o f  war, c i v i l  commotion, l a t e n t  
ibversion a n d .p u b l ic  d i s a s t e r ,  i n  o rd e r  to  combat the  t h r e a t  o r  o ccu rrence  o f  such 
e n t s . .. These e x c e p t io n a l  l e g a l  reg im es , which a llow  f o r  the  r e s t r i c t i o n  o r  
.spension o f  c e r t a i n  o f  th e  o b l ig a t io n s  p re s c r ib e d  by the  Covenant, a re  i n  no 
.se based on c o n s id e ra t io n s  o f  r a c e ,  c o lo u r ,  sex , language, r e l i g i o n  o r  s o c i a l  
ig in .

The I 925 P o l i t i c a l  C o n s t i tu t io n  o f C h ile ,  in  a r t i c l e  72, paragraph  17, 
th o r i z e s  th e  P re s id e n t  o f  th e  Republic:

"To d e c la re  i n  a  s t a t e  o f  assembly one o r  more p rov inces  invaded o r 
menaced i n  th e  event of fo r e ig n  war, and 'in  a s t a t e  of s ie g e  one o r  more 
p laces  in  the  R epublic  i n  th e  event o f  e x te r n a l  a t t a c k .

- "In th e  event o f  c i v i l  commotion, th e  d e c l a r a t io n  o f  th e  e x is te n c e  o f  a 
s t a t e  o f  s ie g e  in  ono o r  more p laces  p e r t a in s  to  Congress, bu t i f  i t  i s  no t
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i n  c e s s io n ,  the- P rosic 'cn t i.cy make. cuch a d e c l a r a t i o n  in  r e s p e c t  o f  a  s p e c i f i e d  
p e r io d ,  I f  the  p e r ic o  in  q u e s t io n  J.no not ex p ire e  when Congress re a ssem b le s ,  
th e  de 'ilarp .tíori nado by the  I'rcrdvl'vnt o f  th e  R epub lic  s h a l l  be reg a rd ed  as  
eouive.lont t.-> a n u r l i ánontory  b i l l .

!l'fnc d e c l a r a t io n  o f  ..a s tn to  of c ie g e ,  chal? c o n fe r  on! th e  P r e s id e n t  o f  
th e  R epublic  cn ly  th e  a u th o r i ty  to  t r a n s f e r  p e rso n s  from one departm ent .to 
a n o th e r  anc; to  co n fin e  th e n  to  thtîi:- honor, o r  in  p la c e s  o th e r  th a n  g o a ls  t h a t  
a re  n o t  intense:" f o r  the  confinement o r  imprisonment c f  o rd in a ry  c r im in a ls .

"‘h'-.jv'.'ej til:or; a r  a ro_v.;l I o f  I he s t a t e  o f  s ie g e  s h a l l  n o t  exceed i t  i n  
and r 

D epu ties  and derate
d u ra tio n .,  and :r..y n e t  violât--: the c o n s t i t u t i o n a l  g u a ra n te e s  a f fo rd e d  to

L e g i s l a t iv e  iv-crc-e Vo, rj2"t r yublishev  in  th e  D iar i o  O f i c i a l  o f  26 June 1974, 
r e a f f i r m s  th o se  cons ¿ itu -tio r .a l powers' in  a r  Licio 1 0 , p a rag rap h  1/1, which s t a t e s  
t h a t  th e  P re s id e n t  s h a l l  have s p e c ia l  a u th o r i ty ;  "To d e c la r e  i n  a  s t a t e  o f  assem bly 
one o r  r.ore p rov inces  invaJoc- ' r  menaced in  th e  event o f  f o r e ig n  -war, and i n  a s t a t e  
o f  ,-iege one o r  more p la c e s  in  th e  Tíonuulic when th e re  i s  a danger o f  e x te r n a l  .
a t ta c k  o r  in v a s io n .  In  the  event o f  c i v i l  commotion, th e  d e c l a r a t i o n  o f  th e  .
e x is te n c e  o f  a s t a t e  o f  s ie g e  in  m o  c r  more p la c e s  s h a l l  be  made by L e g i s l a t iv e  
Decree.

"■The d e c la r a t io n  c f  r s t n t r  of s ie g e  s h a l l  c o n fe r  on. th e  P r e s id e n t  ó f  
th e  Governing Junt.. only the  a u th o r i ty  to  t r a n s f e r  pe rsons  from one departm ent 
to  -another and to  co n fin e  iiv.-n t c  i h e i r  ovm hemes o r  i n  placc-s o th e r  th an  
g o a ls  t h a t  a re  not in tended  f o r  th e  ccnfxnenent o r  im prisonm ent c f  o rd in a ry  
c r im in a ls .

taken c.o a  re su li .  v’f  the s t a t e  o f  s i e g e  s h a l l  n o t  exceed i t  i n

L e g i s l a t iv e  Docreo lie, o/O, which ''ar. enacted on. 2 Sep tem ber. 1-974'and 
x ab lished  i n  th e  . . : n~,'io O f ic i a l  of Iv  e e p ..ember 197-1 ? s y s té m a t is e s  th e  p r o v is io n s  
r e l a t i n g  to  the  o i f . 'c r r  a t  rm'-rgency régimes provided f o r  by n a t i o n a l  law s.. In  
a r t i c l e  1 , i t  d e sc r ib e s  th e  fo l lo v in g  ei-erg en.;y régimes :

I .  S ta te  o f  ox borna i  or rott-rn-il war

J t s  scope i .3 ue.iineO i n  r a t i  v ie  i  r f  t h i s  l)ccrco: "A, s t a t e  o f  vrar o r  t im e ' o f
V,ax fcl.aj.1 be- ;u; vOÙ to  ex is  v i r  Lho.- n i '-u a tio n c  r e f e r r e d  to  i n  a r t i c l e  410  o f  
th e  Code o f K L li '¿zvy J u s t i c e "  (<.. p ro v is io n  which r e l a t e s  to  a  d e c l a r a t i o n  of war, 
m o b i l i z a t io n  and a do f a c to  D'„ato o f  v a r ) .  Lav? Mo. 12 ,927 , concern ing  t h e . 
i n t e r n a l  s e c u r i t y  of the  o t a t e ,  p i i  p a l a t e s  in  a r t j  v ie  31 t h a t  : " In  th e  ev en t o f
v a r ,  e x te r n a l  a t ta c k  or. in v a s io n .  11k - 1’r e s id e n t  o f  the  He p u b l ic  may d e c l a r e  a l l  o r  
p a r t  o f  th e  n a t io n a l  t e r r i Lcry t:. !>c in  a s t a t e  o f  emergency, w h e th er  th e  a t t a d c  
o r  in v a s io n  has oocr.rred o r  th e re  a re  or.r itm o  reasons  f o r  b e l ie v in g  t h a t  i t  w i l l  
o ccu r ."  The scope of th e  concept o f  a s t a t e  of emergency v i l l  be examined i n  
the  pa rag raphs  which fo llo w . ,

I I .  S ta te  o f  a s semb ly  ' -

This régime i s  governed by the rule- l? i ( '  down in  a r t i c l e .  10, p a ra g ra p h  I 4 , 
o f  L e g is la t iv e  Decree lío. [)?1. t ih e lh c r  such a s t a t e  has  been d e c la re d  by re a so n  o f  
o f  an e x te r n a l  a t ta c k  o r  by reacon o f c i v i l . commotion, .wartime m i l i t a r y  j u r i s d i c t i o n  
w i l l  app ly  ( a r t i c l e  72 o f  th e  Oo'tlo of M i l i t a r y  J u s t i c e ) .
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I I I ,  S ta te  o f  s ie g e

A r t i c l e  4 o f  L eg is la t iv e -  Decree Uo. 64O s t a t e s  t h a t  the  p rocedure  should  be ? 
p re s c r ib e d  i n  a r t i c l e  10, paragraph  14, f f L e g i s l a t iv e  'Deer- 9 lío. 527. In  o th e r
words, i t  i s  the  p re ro g a t iv e  of the  P r e s id e n t  c f  th e  R epublic  to  d e c la r e  a s t a t e
o f  s i e g e ,  v/hich a p p l ie s  i n  th e  fo l lo w in g  cases :

(a )  liken  th e re  i s  danger o r  e x te r n a l  a t ta c k  o r  in v a s io n ,  w he ther th e
t h r e a t  d e r iv e s  from a l i e n s  o r  free, C h ilean s : .

( ’d) In  th e  even t c f  c i v i l  commotion o f  any k in d .

A r t i c l e  6 o f  L e g i s l a t i v e  ¡Decree l*o. 64O prov ides  t h a t  a s t a t e  o f  s ie g e  nay  
be decreed in  any o f  th e  fo llow ing  deg rees :

(a )  S ta te  o f  s ie g e  by reason  c f  a s i t u a t i o n  o f  e x te r n a l  o r  i n t e r n a l  w ar:

(b ) S ta te  of s ie g e  i n  th e  degree c f  i n t e r n a l  d e fen ce ,  i n  th e  even t o f  c i v i l
commotion caused by r e b e l  o r  s e d i t io u s  forcer, o rg an ized , o r  about to  be o r g a n iz e d , 
e i t h e r  openly  o r  c la n d e s t in e ly .

In  bo th  th e se  c a s e s , a r t i c l e  7' o f  L e g is la t iv e  Decree ITo. 64O p ro v id es  f o r  the  
e n try  i n t o  o p e ra t io n  o f  th e  wartime M i l i t a r y  T r ib u n a ls , vested  w ith  th e  m i l i t a r y  
j u r i s d i c t i o n  o b ta in in g  i n  tim e o f  war, end f o r  the  a p p l i c a t io n  o f  t h e  p ro c e d u re  
l a id  down i n  the  Code c f  I l i l i t a r y  J u s t i c e ,  p a r t  I I .  t i t l e  IV, and o f  t h e . p e n a l t i e s  
s p e c i a l l y  p re sc r ib ed  f o r  t i n e  o f  war;

(c )  S ta te  c f  s ieg e  i n  th e  degree c f  i n t e r n a l  s e c u r i t y ,  which i s  a p p l i c a b l e
when th e  c o m o tio n ' i s  caused by r e b e l  o r  s e d i t io u s  fo r c e s  t h a t  a re  n o t  o rg an ized  ;
and

(a )  S ta te  o f  s ieg e  i n  the  degree of simple c i v i l  commotion, which i s  
'a p p l ic a b le  i n  the  o th e r  cases  provided f r r  i n  the  l e g i s l a t i o n  i n  f o r c e .

A r t i c l e  0- o f  L e g i s l a t iv e  Decree lío. 640 s p e c i f i e s  t h a t  th e  two l a t t e r  d e g re e s  
w i l l  be d e a l  w ith  by th e  peacetim e I l i l i t a r y  T r ib u n a ls ,  e x e rc is in g  t h e i r  own 
j u r i s d i c t i o n ,  and ¡ d l l  be s u b je c t  to  th e  r u l e s  l a id  tloxm i n  p a r4" I I ,  t i t l e  I I ,  o f  
th e  Code o f  M i l i t a ry  J u s t i c e , concerning c r im in a l  p roceed ings  i n  t i n e  o f  p e a c e ,  
and to  th e  p e n a l t i e s  a p p l ic a b le  i n  time of peace, augmented i n  one o r  two d e g re e s .  
A r t i c l e  > s t a t e s  t h a t ,  i n  such c a s e s , the  wartime I l i l i t a r y  T r ib u n a ls  w i l l  a l s o  
t r y  the  o ffen ces  s p e c i f ie d  in  a r t i c l e s  4 , 5 (a) and (b ) and 6 ' ( c ) ,  ( d ) and ( e )  o f  
th e  Law on th e  I n te r n a l  S e c u r i ty  of th e  S ta te .

A r t i c l e  1 0 , pa ragraph  1 4 ( 2 ) ,  o f  L e g is la t iv e .  Decree lío. 527 s t a t e s  t h a t  th e  
d e c l a r a t io n  o f  a s t a t e  o f  s ie g e  c o n fe rs  on the  P re s id e n t  o f  the  Governing J u n ta  
only th e  a u th o r i ty  to  t r a n s f e r  persons from one departm ent to  a n o th e r  and to  
confine  them to  t h e i r  own homes o r  in  p la c e s  o th e r  th an  g o a ls  t h a t  a re  not in te n d e d  
f o r  the  confinement o r  imprisonment of o rd in a ry  c r im in a ls .
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’w ith regard  to  th e  a u th o r i t y  to  t r a n s f e r  persons, s p e c i f i e d  i n  t h i s  - a r t i c l e ,  
th e  S an tiago  Court o f  Appeals in  January  1970 s t a t e d , on h e a r in g  an a c t io n  f o r  
enforcem ent o f  r i g h t s  brought by pe rsons  who had' been t r a n s f e r r e d  -under t h a t  
p ro v is io n ,  th a t  the? ex p re ss io n  "from one Department to  a n o th e r"  r e f e r r e d  to  a 
t e r r i t o r i a l  and a d m in i s t r a t iv e  u n i t  which, u nder the  p re s e n t  system  o f  
r e g i o n a l i z a t i o n ,  should be taken  to  >"ean a  p ro v in c e ,  s i n c e . t h a t  would cone c lo se
to  th e  pr.evi<-V.3 d i v i s i o n ,  and th a t  th e  o b je c t  o f  moving someone from a p a r t  o f
th e  cou n try  where lie n ig h t  th r e a te n  to  d i s r u p t  th e  t r a n q u i l l i t y  and n o rm a li ty  
o f  p u b lic  l i f e  would be met by t r a n s f e r r i n g  him e lsew here  and r e s t r i c t i n g  but no 
t o t a l l y  denying h i s  freedom o f movement so t h a t  he could s e l e c t  h i s  p lace , o f  
re s id e n c e  within, th e  d es ig n a ted  t e r r i t o r i a l  u n i t  w h ile  a t  th e  sarje t i n e  be ing  '. 
s u b je c t  to p o s s ib le  s u r v e i l l a n c e  an d .d o m ic i l ia ry  s u p e r v i s io n .

L e g is la t iv e  D ecree lío. 1009, pub lished  i n  th e  D ia r io  O f i c i a l  o f  8 I lay 1975, 
s t a t e s ,  in  a r t i c l e  1, t h a t :  "V/hile th e  s t a t e  o f  s ie g e  i s  i n  f o r c e ,  th e  bod ies
v es ted  w ith  s p e c ia l  r e s p o n s i b i l i t y  f o r  ensuring  t h a t . n a t i o n a l  l i f e  p roceeds  
norm ally  and t h a t  th e  e s ta b l i s h e d  i n s t i t u t i o n a l  o rd e r  i s  m a in ta in ed  s h a l l  be 
o b l ig e d ,  when remanding i n  custody , in  e x e r c is e  o f  t h e i r  ap p o in ted  pow ers, person  
who a re  be lieved  to  be g u i l t y  o f  endangering th e  s e c u r i t y  o f  th e  S t a t e ,  t o  g iv e  
n o t ic e  o f  th e  d e te n t io n  to  th e  immediate fam ily  o f  th e  p e rso n  concerned w i th in  
48 h o u rs . " '

"The bod ies  r e f e r r e d  to  in  th e  fo re g o in g  p a rag rap h  may n o t  remand a
person in  custody  f o r  lo n g e r  than  f iv e  days , and by th e  end c f  t h a t  pe r iod  tj
d e ta in e e  must e i t h e r  be re le a se d  o r  be b rought b e fo re  th e  a p p r o p r i a t e  c o u r t ,  
o r  th e  M in is t ry  o f  the  I n t e r i o r  when th e  case  in v o lv e s  th e  a p p l i c a t i o n . o f  
s p e c ia l  powers o r  o f  th o se  o b ta in in g  under th e  s t a t e  o f  s i e g e ,  as  appropria t<  
a w r i t t e n  r e p o r t  being subm itted  cn the  f a c t s  o f  th e  c ase .

"The s u b je c t io n  o f  d e ta in e e s  to  un law fu l c o e r c i o n . s h a l l  be punished i n  
accordance w ith  a r t i c l e  150 c f  th e  Penal'C ode o r  a r t i c l e  530 o f  th e  Code o f  
M i l i t a r y  J u s t i c e ,  w hichever i s  a p p r o p r i a t e ."

A r t i c l e  I 50 o f  th e  Penal Code e s t a b l i s h e s  t h a t ;

"The p e n a l t i e s  o f  medium-term im prisonm ent, w i th  o r  w ith o u t  compulsory 
work, and suspension  in  any degree s h a l l  be ap p l ie d  to r

1. Anyone who o rders ,  a- p r i s o n e r  to  be he ld  incommunicado f o r  an unduly
long period  o r  ensures  t h a t  he i s  so h e l d , o r  who s u b je c t s  hie: to  t o r t u r e  o r
to  u n n e c e s s a r i ly  h a rsh  t re a tm e n t .  ; '

I f  th e  a d m in is t r a t io n  o f  t o r t u r e  o r  o f  u n n e c e s s a r i ly  h a rs h  
treatm ent, i n ju r e s  o r  r e s u l t s  i n  th e  d ea th  o f  th e  s u b j e c t ,  th e  person  
re sp o n s ib le  s h a l l  in c u r  th e  p e n a l t i e s  p re sc r ib e d  f o r  th o se  o f f e n c e s ,  i n  t h e i r  
maximum d eg rees .  ;

2. Anyone whó i s  re s p o n s ib le  f o r  a r b i t r a r y  im p r i sonnent o r  d e te n t io n  ,
in. p la c e s  o th e r  than  th o se  d es ig n a ted  by la w ."

A r t i c l e  220 o f  the  Code o f  i l i l i t a r y  J u s t i c e  s t a t e s :

"Any member o f  the  armed fo rc e s  who,' i n  c a r ry in g  ou t an o r d e r  from h i s  
s u p e r io r s ,  o r  i n  th e  performance o f  h i s  m i l i t a r y  d u t i e s ,  employs u n n ecessa ry  
v io len ce  o r  causes i t  to  be employed, w ith o u t any re a so n a b le  j u s t i f i c a t i o n ,  
in  th e  execu tion  o f  th e  ac ts- he i s  re q u ire d  to  i:\erf orm, s h a l l  be l i a b l e  to :
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1 . Long-term i n p r i sonnent v i t h  compulsory vork in  i t s  minimum to  
in te rm e d ia te  d e g re e s ,  i f  h e .h a s  caused th e  d e a th  o f  ■ th e  v ic t im ;

2. Medium-term imprisonment w ith  compulsory voric in  i t s  in te r m e d ia te  
degree to . lo n g - te r m  imprisonment v i t h  cor.pulsexy vork i n  i t s  minimum d e g re e ,  
i f  he has  caused th e  v ic t im  s e r io u s  in ju r y :

. Medium-term imprisonment v i t h  compulsory work in  i t s  minimum to  
in te rm e d ia te  d e g re e s ,  i f  the  i n j u r i e s  caused a re  l e s s  s e r io u s  ; and

4 . S h o r t- te rm  imprisonment v i t h .corm ulsory vcrk  in  i t s  maximum d eg ree  
'"uo med i u n - t c m  imprisonment v i t h  com pul sexy work i n  i t s  minimum d e g re e ,  i f  
the  v ic t im  has no t "been in ju re d  o r  i f  h i s  i n j u r i e s  a re  - s l ig h t .

I f  v io le n c e  i s  used a g a in s t  d e ta in e e s  o r  p r i s o n e r s  f o r  th e  purpose of- 
o b ta in in g  d a ta ,  in fo rm a tio n  o r  documents o r  o th e r  o b je c ts  b e a r in g  on 
i n q u i r i e s  in to  an im la v fu l  a c t , . t h e  p e n a l t i e s  s h a l l  bo in c re a se d  by one 
d e g r e e . "

L e g i s l a t iv e  Decree lio. 31 c f  ITcvomoer 1974 p ro v id e s ,  in  a r t i c l “ 0

"In  the  event o f  the  d e c l a r a t i o n  of a  s t a t e  o f  s ie g e ,  as  provided f o r  in  
a r t i c l e  6 o f  th e  above-mentioned L e g is la t iv e  Decree ¡ío. 5¿'0 o f  1974, an:" i f  
th e  paramount i n t e r e s t s  o f  S ta te  s e c u r i t y  so ro„quire, the  Government may o r d e r  

. th e  ex p u ls io n  o r  compulsory d e p a r tu re  from th e  country- o f  s p e c i f i e d  p e r s o n s , 
w hether a l i e n s  o r  n a t i o n a l s ,  by moons o f  a d e c re e ,  accompanied by a s ta te m e n t  
O f .re a so n s ,  vh ich  s h a l l  be signed by the  M in is te r  o f  the  I n t e r i o r  and th e  
M in is t e r  o f  n a t io n a l  Defence.

"Persons vzho a re  su b jec ted  -to measures o f  ex p u ls io n  o r  compulsory 
d e p a r tu re  from th e  c cun t r y  s h a l l  be f r e e  to chc-ose t h e i r  p lace  o f  d e s t i n a t i o n .  "

A r t i c l e  6, pa rag raph  4, o f  the  1925 C o n s t i tu t io n  p ro v id es  f o r  th e  lo s s  o f  
Chilean  n a t io n a l i ty . :  "For engaging abroad in  a c t i v i t i e s  s e r io u s ly  d e t r im e n ta l  to
the v i t a l ,  i n t e r e s t s  o f  th e  S ta te  during  th e  emergency s i t u a t i o n s  envisaged  in  

" a r t i c l e  72, paragraph 17, -of t h i s  C o n s t i tu t io n " .  This p ro v is io n  should be 
understood to  r e f e r  to  th e  s t a t e  o f  s ieg e  and the  s t a t e  o f  assembly.

IV. S p e c ia l  Dovers

Through i t s  e x e r c is in g  l e g i s l a t i v e  nover, the  Governing J u n ta  i s  v ested  v i t h  
th e  a u th o r i t y  provided f o r  by the  1925 Const! cu tion  in  paragraph  12 o f  a r t i c l e  44 , 
e n t i t l e d  "Powers o f  C ongress". This p ro v is io n  s p e c i f i e s  t h a t  only  by -virtue o f  
a  law i s  i t  -possib le:. "To r e s t r i c t  p e rso n a l  freedom and freedom o f  th e  p r e s s ,  c-r 
to  suspend o r  r e s t r i c t  th e  e x e rc is e  o f  the  r i g h t  o f  assem bly, vhon t h i s  .is made 
n e ce ssa ry  by th e  o v e r r id in g  requ irem en ts  o f  tne  defence  o f th e  S t a t e , the  
p r e s e rv a t io n  o f  th e  - c o n s t i t u t i o n a l .system o r  the  m aintenance o f  i n t e r n a l  -peace end 
then  on ly  f o r  a  period  o f  not more .than s ix  months. Any p e n a l t i e s  p re s c r ib e d  
by such la v s  s h a l l  i n  a l l  cases  be imposed by the  e s ta b l i s h e d  c o u r ts .  O ther th a n  
i n  the  c ircum stances  s t i p u l a t e d  in  t h i s  p a rag rap h , no la v  mvy  be enac ted  to  suspend 
o r  r e s t r i c t  th e  freedoms and r i g h t s  guaranteed by th e  C o n s t i tu t io n ."
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V. Zones o r  s t a t e s  o f  emergency

A r t i c l e s  31 to  56 o f  Lav Uo, 12,927 o f  August 1958 g iv o  e f f e c t  t o  th e  
d e c l a r a t io n  o f  a s t a t e  o f  emergency. A r t i c l e  31 s t a t e s  t h a t  "A ll  o r  p a r t  o f  
the  t e r r i t o r y  may be d e c la re d  to  be in  a  s t a t e  of. emergency i n  th e  even t o f  
e x te rn a l  a t t a c k  o r  in v a s io n ,  -whether th e  a t t a c k  has  o c c u r re d  o r  t h e r e  a re  s e r io u s  
reasons  f o r  b e l ie v in g  t h a t  i t  w i l l  o c c u r " . The second p a ra g ra p h ,  supplem ented 
by a r t i c l e  10(a) o f  Lav/ lío. 13,959 o f  4 J u ly  i 9 6 0 , p ro v id e s  t h a t :  " In  th e  ev en t 
of a  p u b l ic  d i s a s t e r ,  the  P re s id e n t  c f  th e  R epublic  may d e c la re  a  s t a t e  o f  
emergency o f  up to  si;: m onths1 d u ra t io n  in  the  d i s a s t e r  a r e a .  A r t i c l e  33 
s p e c i f i e s  t h a t , once a s t a t e  o f  emergency has  been d e c la r e d ,  th e  a r e a  i n  q u e s t io n  
v ; i l l  be p la c e d  under th e  immediate a u t h o r i t y  o f  th e  C h ie f  o f  N a t io n a l  Defence 
appo in ted  by the  Government, who w i l l  e x e rc is e  m i l i t a r y  connar.l v i t h  th e  powers 
raid d u t ie s  e s t a b l i s h e d  by Lav lie . 1 2 ,927» w hile  th e  a d m in i s t r a t i v e  a u t h o r i t i e s  
v i l l  con tinue  to' d isch a rg e  t h e i r  fu n c t io n s  and to  perform  t h e i r  norm al work.

The C hief of the  a re a  in  a s t a t e  o f  emergency i s  v e s te d  v i t h  the  fo l lo w in g
s p e c ia l  powers under a r t i c l e  34: ""

(a )  To assume command o f the  la n d ,  sea., a i r ,  p o l ic e  and  o t h e r  f o r c e s  
which a re  s i t u a t e d  in  o r  rcach  the  emergency a r e a ;  . ..

(b) To o rd e r  measures to  be t alcen to  ensure  t h a t  che e x is t e n c e  o r  
c o n s t ru c t io n  of m i l i t a r y  i n s t a l l a t i o n s  i s  kep t s e c r e t ;

(c) To p r o h ib i t  th e  d is sem in a tio n  o f  news conce rn in g  m i l i t a r y  m a t t e r s ,  
and to  impose such cen so rsh ip  as  he may deem n e c e s sa ry  on th e  p r e s s  and on 
cable  and ra d io  communications ;

(d) To suppress  u n p a t r i o t i c  propaganda, w hether made -through th e  p r e s s ,  
r a d io ,  cinema, th e a t r e  o r  any o th e r  medium;

(e) To e s t a b l i s h  r e g u la t io n s  f o r  th e  b e a r in g ,  use  and p o s se s s io n  o f  arms 
and e x p lo s iv e s  by the  c i v i l i a n  p o p u la t io n ;

( f ) To m ain ta in  c o n t ro l  over e n t ry  i n t o ,  e x i t  from and passage  th ro u g h
the  emergency a re a ,  and to  keep persons who a re  considered, to. be dangerous u n d e r . 
s u rv e i l la n c e  by the a u t h o r i t i e s ;  •

(g) To malee u se ,  f o r  as  long  a s  i s  r e q u i r e d ,  o f  any p rem ises  and means o f  
t r a n s p o r t  he co n s id e rs  to  be needed, w hether be long ing  t o  S t a t e ,  s e n i - S t a t e
o r  autonomous b o d ie s ,  o r  to  S ta t e ,  m un ic ipa l o r  p r iv a t e  e n t e r p r i s e s .

In  making r e q u i s i t i o n s ,  the  a u th o r i t i e s - m u s t  draw up an. in v e n to ry  o f  th e  r 
i tem s r e q u i s i t io n e d  and in d ic a te  each one * 3 c o n d i t io n .  A copy-of t h i s  in v e n to ry  
must be "given to  the  ovner of the  item s o r  to  th e  pe rsons  i n  p o s se s s io n  o f  them 
a t  the  time o f t h e i r  r e q u i s i t i o n ,  e i t h e r  im m ediately  o r  n o t  l a t e r  th a n  48 h o u rs  
a f te rx /a rd s .

The use r e f e r r e d  to  in  the  f i r s t  subparagraph o f p a rag rap h  (g) s h a l l  e n t i t l e  
the  oxmer t o  re q u e s t  due compensation once th e  item s i n  q u e s t io n s  have been  
re tu rn e d  to  him. I f  th e  p a r t i e s  d isag ree  as. to  th e  amount o f  com pensation,
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i t  s h a l l  be de to  m in e d  in  summary p roceed in g s  by th e  competent judge o f  the  
High Court s i t t in g -  in  c i v i l  ce.ses .  The t i n e  l i m i t a t i o n  f o r  such p ro ceed in g s  
s h a l l  be one yea: from the  da te  on which ¿he a u t h o r i t i e s  o rd e r  th e  item s in  
q u e s t io n  to  be re  tu rrad ;-  .

(h ) To make arrangem ents  f o r  such t o t a l  o r  p a r t i a l  ev acu a tio n  of d i s t r i c t s ,  
towns o r  a re a s  a s  i s  deemed n e c e s sa ry  f o r  the  defence o f  th e  c i v i l i a n  p o o u la t io n  
and the  s u c c e s s fu l  conduct o f  m i l i : a ry  o p é ra t io n s  w i th in  hi:-; j u r i s d i c t i o n ;

( i )  -Po o rd e r  measures to  be taken  to  p r o t e c t  '/orles o f  a r t ,  p u b l ic  u t i l i t i e s  
such a s  d rink ing  w ater ,  l i g h t  and "as , and m in ing , i n d u s t r i a l  and o th e r  c e n t r e s  
i n  o r^ e r  to  p reven t o r  punish  sabotage ; to  keep a p a r t i c u l a r l y  c lo se  watch o v e r  
arms, s t ro n g p o in ts ,  m i l i t a r y  equipment', i n s t a l l a t i o n s  and" f a c t o r i e s ;  and to  
p rev en t th e  d issem in a tio n  o f t ru e  o r  f a l s e  i n f c r n a t i o n  t h a t  n ig h t  cause p a n ic  
among th e  c i v i l i a n  p o p u la t io n  o r  dem ora lise  th e  a i r e d  f o r c e s ;

( j )  To is su e  the . n e c e s sa ry  o rd e rs  f o r  th e  r e q u i s i t i o n ,  s to ra g e  and 
d i s t r i b u t i o n  c f  a l l  i tem s needed f o r  th e  a s s i s t a n c e  of the  c i v i l i a n  p o p u la t io n  
o r  of m i l i t a r y  va lue ;

(k) To check on f  cod , f u e l  and m i l i t a r y  s u p p l ie s  e n te r in g  o r  le a v in g  th e  
emergency a.vea;

( I )  To arrange  f o r  an in v e n t01-7/  to  bo k e p t  o f  the  m i l i t a r y  s u p p l ie s  in  
th e  a rea

( I I )  To is su e  e d i c t s  e s t a b l i s h i n g  r e g u la t io n s  f o r  the  s e r v ic e s  under h i s  
comrand and r u le s  to  be- observed  by th e  c i v i l i a n  p o p u la t io n ;

(m) To give any o rd e rs  o r  i n s t r u c t i o n s  he r.iay deem n e ce ssa ry  f o r  the  
p r e s e rv a t io n  o f  rjubl-ic o rd e r  in  the a r^ a ;  and

(n) To suspend th e  p r i n t i n g ,  d i s t r i b u t i o n  and sa le  o f  up to  si;: is su e  
of new spapers, m agazines, l e a f l e t s  and p r in t e d  c a t t e r  in  g e n e r a l ,  and, up to  
s ix  days o f  b ro ad cas ts  by ra d io  o r  t e l e v i s i o n  s t a t i o n s  o r  any s im i l a r  in fo rm a t io n  
medium d i  3 se minat  ing  o p in io n s ,  news o r  communice.tions v/hich a re  l i a b l e  to  c r e a t e  
alarm o r  d i s a f f e c t i o n  among the p o p u la t io n ,  which d i s t o r t  the  t r a e  n a tu re  o f  th e  
Facts', which a re  m a n ife s t ly  f a l s e  o r  which con travene  the  i n s t r u c t i o n s  g iven  t o  
such media f o r  reasons  of p u b l ic  o rd e r  in  compliance w ith  paragraph  (m). I f  
the o ffence  i s  re p e a te d ,  he may arrange  f o r  the  communications media concerned , 
to g e th e r  w ith  t h e i r  p la c e s  o f  work and equipm ent, to  be taken  over and f o r  
censorsh ip  to  be  imposed.

"A com plaint a g a in s t  any o f th e se  m easures may be lodged  by th e  p a r ty  
concerned, w ith in  /'Jb hours  from n o t i f i c a t i o n  o f  the measure, , in  the  r e l e v a n t  
m i l i t a r y  o r  naval c o u r t ,  which s h a l l  -pronounce .judgement on the  b a s i s  of 
e q u i ty ,  having: heard  the  R ap p o r te u r1 s r e p o r t .
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The f i l in g -  o f  a  com plain t s h a l l  no t suspend the  a p p l i c a t i o n  o f  th e  • 
measure t alcen, save a s  nay be decided  by d e f i n i t i v e  judgement o f  th e  c o u r t .

The powers c o n fe r re d  under (n) she. 11 be e x e r c i s e d  on th e  b a s i s  o f  a  
x / r i t te n  o rd e r ,  which s h a l l  re c o rd  the  tim e o f n o t i f i c a t i o n  and i n d i c a t e  
the  p e r io d  o f the  a p p l i c a t i o n  o f  the  c?.id pox/ers, x/hich p e r io d  may n o t , i n  
any c ircu m stan ces , exceed  th e  d u ra t io n  o f  th e  s t a t e  o f  emergency."

L e g is la t iv e  Decree Ho. 1277» p u b lish ed  .in th e  D ia r io  O f i c i a l  o f  
13 August 1977) e s t a b l i s h e d  th e  fo llox /ing  in  e x e r c is e  c f  the  c o n s t i t u e n t  pox/er:

A r t i c l e  1 . "3y v x r tu e  o f th e  d e c l a r a t io n  o f  a s t a t e  of emergency, 
a s  r e g u la te d  by the Lax/ on th e  S e c u r i ty  o f  th e  S t a t e , th e  P r e s id e n t  o f  
th e  R epub lic  s h a l l  be empowered to  d e ta in  pe rsons  f o r  up to  f i v e  days  i n  
t h e i r  oxvn homes o r  i n  p la c e s  o th e r  than  g o a ls " .

A r t i c l e  2. " I t  i s  he reby  d e c la re d  t h a t  the  r e f e r e n c e s  t o  th e  s t a t e
■ o f  s ieg e  co n ta ined  in  L e g i s l a t iv e  D ecrees I-Tos. 81 and 1$8 o f  1973 and 

Mo. 100, a r t i c l e  1, should, a l s o  be unders tood  to  a p p ly  to  th e  s t a t e  o f  
emergency, governed by Lax/ Ho. 12,927 o f  1958. L e g i s l a t i v e  Decree Ho. 81 
s p e c i f i e s  th e  p e n a l t i e s  a p p l ic a b le  t o  pe rsons  who d i s r e g a r d  a  p u b l ic

* appea l made by the  Government f o r  reaso n s  o f  s e c u r i t y ,  and e s t a b l i s h e s  in  
a r t i c l e  2 t h a t  : ' I n  th e  ev en t o f  th e  d e c la ra t io n ,  o f  a s t a t e  o f  s i e g e ,
a s  p rov ided  f o r  in  a r t i c l e  6 o f  L e g is la  Li', c Decree lío. 64  0 o f  1974» and 
when th e  paramount i n t e r e s t s  o f  S ta te  s e c u r i t y  so r e q u i r e ,  th e  Government 
may o rd e r  th e  ex p u ls io n  o r 'com pu lso ry  d e p a r tu re  from th e  co u n try  o f  
s p e c i f i e d  p e rso n s , x/hether a l i e n s  o r  n a t io n a l s ,  by means o f  a  d e c ree ,  
accompanied by a s ta tem en t o f  re a so n s ,  x/hich s h a l l  be s igned  by th e  
M in is t e r  o f  the  I n t e r i o r  and the  L.L.-’i s t e r  o f  n a t io n a l  D e fe n c e .1

'P e rso n s  who are  su b je c te d  to  measures o f  e x p u ls io n  o r  compulsory 
d ep a r tu re  from the  co u n try  s h a l l  be 'roe to  choose t h e i r  p la c e  o f  
d e s t i n a t i o n . 1

" L e g is la t iv e  Decrefe Ho. 190, ¡Jublished in  th e  D ia r io  O f i c i a l  o f  
29 December 1973» e s t a b l i s h e s  tem porary  r a l e s  govern ing  t r a d e  union  

' a c t i v i t i e s  and, in  t r a n s i t i o n a l  a r t i c l e .  4,- s t a t e s :  'D uring  th e  e x is t e n c e
o f  the  s t a t e  o f  war o r  o f  s ieg e  noxz p r e v a i l in g  in  th e  c o u n try ,  t r a d e  un ion  
o rg a n iz a t io n s  may on ly  ho ld  meetingc x/hich a re  o f  an in fo rm a tiv e  n a tu r e  
o r  a re  concerned w ith th e  i n t e r n a l  management of th e  o r g a n iz a t io n  in  
q u e s t io n .

1 Such m eetings must be h e ld  o u ts id e  x/orking h o u rs ,  th e  p ro v is io n s  
r e l a t i n g  to  the  curfexz' be ing  re s p e c te d ,  and a  w r i t t e n  n o t ic e  o f  th e  
h o ld in g  o f  the  m eeting , the  p lace  o f ar-combly and th e  agenda m ust be 
subm itted  no t l e s s  than  tx/o day a beforehand to  the  p o l ic e  u n i t  t h a t  i s  
n e a r e s t  the  p lace  of x/ork o r  the  h e a d q u a r te rs  o f  th e  o r g a n is a t io n ,  vrhichever 
i s  a p p ro p r ia te  ' . 11

The curfev/ xras r a i s e d  on 10 liarch  1978 by Decree lío . 391 o f  th e  M in i s t r y  
o f  D efence. • •

L e g is la t iv e  Decree Ho.. 1009 x/as d iscu ssed  on page 13 of- t ’ i s  r e p o r t . In  
t h a t  connexion, i t  i s  im porten t to  no te  a r t i c l e  1, pa ragraph  6, o f  C o n s t i tu t io n a l  
Act N o .3, x/hich governs the  r i g h t  to  l i b e r t y  and s e c u r i t y  o f  pe rson  and; p ro v id e s
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t h a t  w i th in  âQ h ou rs  o t h e  a r r e s t  o r  d e te n t io n  o f  any person by th e  a u t h o r i t i e s ,  
th e  competent judge must be n o t i f i e d  and the  person  in  q u e s t io n  p laced  a t  h i s  
d i s p o s a l .  A r t i c l e  1 of L e g is la t iv e  Decree l ío .  1877? which has c o n s t i t u t i o n a l  
s t a t u s ,  s t a t e s :  "By v i r t u e  o f  th e  d e c l a r a t i o n  o f a  s t a t e  o f  em ergency,' a s
r e g u la te d  "by 'the Lax-- on the  S e c u r i ty  o f  th e  S t a t e ,  the  P re s id e n t  o f  th e  R ep u b l ic  
s h a l l  be empowered to  dot._ n p e rsons  f o r  up t c  f i v e  days in  t h e i r . own hones o r  
i n  p laces  o th e r  th an  g o a ls " .

As i s  ev id e n t  from the  p ro v is io n s  reproduced  above, the  e x c e p t io n a l  
l e g i s l a t i o n  en ac ted  in  Chile  i s  based on the  occurrence  of s i t u a t i o n s  l i â b l e  to  
endanger il'.v s e c u r i t y  c f  the  S ta te  c r  th e  r u le  o f  law and i s  n o t  a  mere whim o f  
th e  author?!.ties . Moreover, t h i s  e x c e p t io n a l  l e g i s l a t i o n  embodies p ro c e d u ra l  and 
a d m in is t r a t iv e  remedies to  ensure  t h a t  th e  powers g ra n te d  by th e  l e g i s l a t i o n  
i n  q u e s t io n  a re  e x e rc is e d  s u b je c t  to  th e  utm ost r e s p e c t  f o r  the  laws t h a t  have  
e s t a b l i s h e d  and govern them.

P arapranh  2 : Comment

As i s  ev id e n t  from the  fo reg o in g  commentary, none o f th e se  e x c e p t io n a l  
p ro v is io n s  v i o l a t e s  o r  e n ab le s  to  b e .v io l a t e d  the  r i g h t s  e s t a b l i s h e d  in  
a r t i c l e s  6, 7, 8 (p a rag raphs  1 and 2 ) ,  11, 15, 16 and 18*of th e  Covenant.

Paragraph, 3 ? Comment

C h ile ,  by a  communication o f 10 August 1976, inform ed the  S e c re ta ry -G e n e ra l  
o f  th e  "united î îa t io n s  t h a t ,  a s  a r e s u l t  o f  th e  s t a t e  of s ie g e ,  th e  r i g h t s  r e f e r r e d  
to  in  a r t i c l e s  9» 12, 15» 19 ?-nd 25 (o) were be ing  r e s t r i c t e d  in  C h ile .  By a  
communication o f  6 A p r i l  1978» i t  inform ed th e  S e c re ta ry -G en era l  t h a t  th è  s t a t e  
o f  s iege  had been te rm in a ted  and the  curfew r a i s e d .  "

A r t i c l e  5

P aragraphs  1 and 2 : Comment

As has been p o in te d  out i n  the  f i r s t  p a r t  o f  th e  p re s e n t  r e p o r t  a n d .a s  can  be 
i n f e r r e d  from the  a n a l2-rs i s  of in d iv id u a l  a r t i c l e : : ,  th e  r i g h t s  s e t  f o r t h  in  th e  
Covenant were p rov ided  f o r  in  the  C h ilean  l e g a l  o rd e r  p r i o r  to  th e  d r a f t i n g  o f  th e  
Covenant. The C hilean  l e g a l  system a f fo rd s  c o n s t i t u t i o n a l  and l e g a l  p r o te c t io n '  f c r  
each of th e se  r i g h t s  and a t t a c h e s  severe  p e n a l t i e s  t c  t h e i r  v i o l a t i o n .  I t  must be 
s t a t e d ” once- aga in  t h a t  C h i l e 's  r e s p e c t  f o r  the  r i g h t s  embodied in  th e  Covenant 
does not d e r iv e  from i t s  s ig n a tu re  and r a t i f i c a t i o n "  o f tha.t in s trum en t bu t h a s  i t s  
o r ig in  in  the  concept o f  humanism which pcraocvteo and i s  g iven  e x p re ss io n  in  t h e  
v a r io u s  p ro v is io n s  which to g e th e r  c o n s t i tu te  i t s  body c f  lax-; and x/hich, f o r  th e  
motet p a r t ,  have been a p p l ic a b le  .since the  time o f independence.

C o n s t i tu t io n a l  Act iTo. 5; o f  Ropt^r-Ybor H9'{0} ' dov.ni c o n s t i t u t i o n a l  r i g h t s
and g u a ran tee s  which match, and go beyond, th e  r i g h t s  and g u a ran tee s  so t  f o r t h  
in  th e  Covenant. Pream bular paragraph .11 s t i p u l a t e s  t h a t

- "'lío one ma.y invoice any c o n s t i t u t i o n a l  c r  l e g a l  p rc c ep t  in  o rd e r  to
in f r in g e  th e  r i g h t s  and f r e e d o m  recogn ized  in  t h i s  A c t .o r  to  im p a ir  the
i n t e g r i t y  o r  fu n c t io n in g  o f  the  S ta te  o r  o f  the  c o n s t i tu t e d  regim e; ■
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"Any a c t .b y  in d iv id u a l s  o r  groups committed f o r  th e  pu rp o se  o f  
d is se m in a t in g  d o c t r in e s  d e t r im e n ta l  to  the  fa m ily ,  ad v o ca tin g 1 v io le n c e  o r  a  
concept of s o c ie ty  based on c la s s  s t ru g g le  o r  in im ic a l  to  th e  e s t a b l i s h e d  
regime o r  t h ” i n t e g r i t y  o r  func tion i '»g  o f  th e  S': a te  i s  un law fu l and c o n t r a ry  
to  th e  i n s t i t u t i o n a l  o rd e r  o f  th e  R e p u b l ic . !!

Apart from the  f a c t  t h a t  th e  Covenant i s  p a r t  o f  th e  l e g a l  o r d e r  o f  C h i le ,  
" re s p e c t  f o r  t r e a t i e s "  and "good f a i t h "  in  t h e i r  perform ance a r e  and have alw ays 
been p r i n c i p l e s  observed by C h ile  in  i t s  i n t e r n a t i o n a l  r e l a t i o n s .

A r t i c l e  6

P aragraph  1 : Comment

C hile  co n s id e rs  t h a t  th e  r i g h t  to  l i f e ,  being" th e  in h e r e n t  a t t r i b u t e  o f  every  
human being- to  p re se rv e  l i is  e x is te n c e  and, by e x te n s io n ,  h i s  p h y s ic a l  i n t e g r i t y ,  
no t o n ly  in v o lv e s  the  p ro c lam a tio n  and p r o t e c t io n  o f  t h i s  concept i n  c o n s t i t u t i o n a l  
o r  l e g a l  t e x t s  or. i n  th e  punishment o f  anyone who malees an a t te m p t on th e  l i f e  o f  
a n o th e r ,  bu t a lso  r e q u i r e s  to  be complemented by p ro v is io n s  x/hich malee i t  p o s s ib le  
to  develop  the  n a tu r a l  c a p a c i t i e s  and a t t r i b u t e s  o f  th e  human b e in g .  The 
C o n s t i tu t io n  o f  1925 d id  no t malea express  p ro v is io n  f o r  t h i s  r i g h t ,  b u t  many..of i t s  
c la u se s  g u aran tee  r i g h t s  which a re  fundam ental to  th e  e x is t e n c e  and developm ent o f  
the  in d iv id u a l :  the  r i g h t  to  p ro p e r ty ,  th e  r i g h t  to  xrark and i t s  p r o t e c t i o n ,  the  
r i g h t  to  s o c ia l  s e c u r i t y ,  the  r i g h t  to  p a r t i c i p a t e  i n  the  s o c i a l ,  c u l t u r a l ,  c i v i c ,  
p o l i t i c a l  and economic l i f e  o f  th e  n a t io n ,  and o th e r  r i g h t s  o f  no l e s s e r  
im portance . The p ro v is io n s  o f  th e  1925 C o n s t i tu t io n  have been supplem ented by 
C o n s t i tu t io n a l  Act ¡To. 3 which, i n  i t s  a r t i c l e  1, p a rag rap h  1 , s t i p u l a t e s  " th e  . 
r i g h t  to  l i f e  and i n t e g r i t y  o f  p e rso n , xrithout p re ju d ic e  to  th e  a p p l i c a b i l i t y  o f  
p e n a l t i e s  e s ta b l is h e d  by law".

"The law p r o te c t s  the  l i f e  o f  th e  unborn".

In  f u l f i lm e n t  of t h i s  p ro v is io n ,  th e  c o n s t i t u t i o n a l  t e x -: concerned in c lu d e s  
s t i p u l a t i o n s  covering ; th e  r i g h t  o f.oxm orsh ip , the  r i g h t  to  h e a l th ,  th e  r i g h t  to  
l i v e  i n  a  p o l lu t i o n - f r e e  environm ent, freedom o f  work and i t s  p ro te c t io n ,a n .d  
the  r i g h t  to  s o c ia l  s e c u r i t y .

Furtherm ore , the  Penal Code, in  p a r t  I I ,  t i t l e  V II I ,  p ro v id e s  f o r  th e  
punishment o f  ' 'crim es and o f fe n c e s  a g a in s t  th e  p e rso n " ,  w h ile  a r t i c l e  590 
s t i p u l a t e s  t h a t ;  "anyone xzho, knox/ing the  r e l a t i o n s h i p s  x/hich bind them, k i l l s  
h is  f a t h e r ,  m other, o r  c h i ld ,  w hether l e g i t im a te  o r  i l l e g i t i m a t e ,  o r  any  o th e r  o f .  
h i s  l e g i t im a te  ascendants  o r  d e scen d an ts ,  o r  h i s  spouse, s h a l l  be punished  a s  
a  p a r r i c i d e  and sentenced to  long -te rm  imprisonment vzith compulsory \:ork i n  th e  
maximum degree Ox to d e a th " .  A r t i c l e  591 s t a t e s  t h a t :  "Anyone no t covered by
the  p rev io u s  a r t i c l e  xzho k i l l s  a n o th e r  pe rson  s h a l l  be p u n ish ed " ,  vzhile a r t i c l e  395 
p rov ides  t h a t  "anyone who knowingly a s s i s t s  an o th e r  to  commit s u ic id e ,  s h a l l  be 
sentenced to  medium-term imprisonment xzith compulsory xzork i n  i t s  in te r m e d ia te  to  
maximum d e g rees ,  should d ea th  r e s u l t :

A r t i c l e s  542 to  545 o f  the  same le g a l  t e x t  p rov ide  f o r  the  punishm ent o f  
anyone xzho p e r fo ra s ,  o r  a s s i s t s  in  th e  perform ance o f  a b o r t io n .  A r t i c l e  594 
p e n a l iz e s  anyone committing i n f a n t i c i d e .

The p ro v is io n s  re g a rd in g  the  dea th  p e n a l ty  a re  examined i n  th e  fo l lo w in g  
s e c t io n .
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P aragraph  2 ■ Comment

The d ea th  p e n a l ty  o r  c a p i t a l  punishm ent i s  r e ta in e d  in  our P en a l Code, 
a r t i c l e  21 o f  x/hich makes p ro v is io n  f o r  the  s c a le  c f  punishment. Crimes 

' p u n ish ab le  by t h i s  sen tence  a re  those  o f  the utmost s e r io u sn e s s ,  such a s  hom icide 
committed i n  the  .c i r  cunstancoo .sp ec if ied  by* the- P ena l Codo, p a r r i c i d e ,  t r e a s o n ,  
t e r r o r i s m  and e th e r  c r in e s  o f  s im i la r  g r a v i ty ,  cut i n  no case i s  i t  th e  on ly  
p e n a l ty  t h a t  can be a p p l i e d , and the c o u r t  a lvayc  has the  paver to  s e l e c t  one from 
a number o f  p e n a l t i e s  o f  v a ry in g  deg rees  o f  s e v e r i t y ,  depending" on th e  m o tiv es  and 
c ircum stances  c f  the  crime. F u r th e rm o re , a r t i c l e . 77 > paragraph  2, c f  th e  
P en a l Codc s t i p u l a t e s  t h a t  " the  d ea th  p e n a l ty  cannot be imposed o n ly  i n  consequence 
o f  a  com bination c f  a g g ra v a t in g  c ircum stances  union may have co n tr ib u te d  to  
in c r e a s in g  the  p e n a l ty ,  i f  t h a t  p e n a l ty  i s  no t e x p l i c i t l y  in d ic a te d  as  a p p l i c a b l e

• tc  th e  crime be ing  p e n a l iz e d ::. .

In. reg a rd  to  th e  f a c t  t h a t  crimec nvast bo punished only  in  - accordance  w i th  a  
l a v  in  fo rc e  a t  the  t in e  -./hen the  crime i s  committed, i t  should bo p o in te d  ou t 
t h a t  a r t i c l e  1, pa rag raph  5> c f  C o n s t i tu t io n a l  Act ,ITo. ~j of September 1976, i n  i t s  
f in e d  subparagraph , s t i p u l a t e s  t h a t :  nIn  c r im in a l  c a se s ,  no o ffence  s h a l l  be
pu n ish ab le  by a  p e n a l ty  o th e r  than  th a t  sp ec if ied ,  in  o ..lav  promul/rated .p r i o r  to  
the  commission o f  th e  c f f e ï c e ,  u n le s s  a nev la ir i s  more fav o u rab le  to  the  
accused" . T h is  same p ro v is io n  is. rep ea ted  in  s im i l a r  term s in  a r t i c l e  ID o f  t h e  • 
P enal Cod o , vîiich came in to  fo rc e  -in 1Ü7¿: ; fu r th e rm o re , ■ under our- l e g a l  o rd e r ,  
the  n o n - r e t r o a c t i v i t y  c f  the  c r im in a l  l a ’.: has a lv ay s  been guaran teed  i n  the  
C o n s t i tu t io n .  Furtherm ore , pursuant; to  a r t i c l e  79 o f  th e  Penal Codo, no 
punishment can be imposed e x c e p t . in  accordance v i t h  a  f i n a l  judgem ent. ITor can 
any penalty- be c a r r ie d  ou t o th e r  than  as p ro sc r ib ed  by th e  'lay ,  o r  i n  circuías ta n c e  s 
o th e r  than those  s t ip u la te d  i n  i t s  t e x t  (pena l Code, a r t i c l e  CO).

V ith  regard  to  the' im p o s i t io n .  :>f th e  dea th  p e n a l ty  by a C o l le g ia te  C ourt, 
t i t l e . V  (2) o f  the  Organic Codo o f  T r ib u n a ls ,  concern ing  d e c is io n s  o f  the  C ourts  o f
Appeals, s t i p u l a t e s  in  i t s  a r t i c l e  75'

"The dea th  p e n a l ty  cannot be passed in  the  second in s ta n c e  excep t by th e  
unanimous vote  o f  the  C ourt. 1/hen only  a simple m a jo r i ty  v o te s  f o r  the  
im p o s it io n  c f  the  death  p e n a l ty ,  the  p e n a l ty  im m ediately i n f e r i o r  i n  d eg ree  
s h a l l  app ly . •-

T' I f  the  Court o f  Appeals pronounces sen tence  o f  d ea th ,  i t  s h a l l  
im m ediately proceed to conoidor -/he ther the  condemned person  ap p ea rs  to  m e r i t  
clemency and vhat puni oilmen t  p ro p o r t io n a te  to  Id s  c u l p a b i l i t y  m ight be 
s u b s t i t u te d  f o r  the  dea th  p e n a l ty .  The r e s u l t  o f  such c o n s id e ra t io n  s h a l l  
be in  corpora, t  ed in  an op in ion  vhich th e  Court s h a l l  in  due course  submit to 
the  M in is t ry  o f  J u s t i c e ,  to g e th e r  v i t h  a copy o f  the  judgements o f  f i r s t
and second in s ta n c e .  The M in is t ry  s h a l l  submit the  f i l e  r e l a t i n g  to  th e  case
to  the  P re s id e n t  o f  th e  R epublic  f o r  a  d e c is io n  as  to vhe thcr o r  no t th e r e  a r e  
grounds f o r  commuting the  sen tence  o r f o r  pardon.-"

Furthormci-e, i t  should be p o in ted  out th a t  a r t i c l e  7-' o f t l i i s  l e g a l  t e x t  
s t a t e s  th a t  • .

" I f  i n  a  c r im in a l  m a t te r  h a l f  o f  the v o te s  a re  c a s t  in  favou r  o f  the  
accused , e i t h e r  f o r  h i s  a c q u i t t a l  o r  f o r  the  im p o s it io n  o f  a  l e s s e r  p e n a l ty  than 
th a t  f o r  v/hicli the  o th e r  judges have vo ted , th a t  op in ion  s h a l l  form th e  judgem ent.
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" I f  th e re  i s  a  ueadlock  as  to  which op in ion  i s  th e  more fa v o u ra b le  to  
the  accu sed , t h a t  f o r  which th e  s e n io r  member o f  the  c o u r t  h a s  voted  s h a l l  
p re v a i l ' .  "

The p re s e n t  R eg u la tio n s  re g a rd in g  the  enforcement o f  th e  d e a th  p e n a l ty  have 
been in  fo rc e  s inco  2 June 1965; they  p ro v id e  f o r  the  m easures n e c e s s a ry  to  
ensure  t h a t  th e  ex ecu tio n  i s  c a r r ie d  out i n  a h um an ita rian  manner.

Paragraph  3 » Comment

On 3 June 1953, Chile  r a t i f i e d  th e  Convention on th e  P re v e n t io n  and Punishment 
o f  th e  Crime o f Génocide, which a cc o rd in g ly  became a  l a v  o f  th e  R epub lic  w ith  
b inding- fo rc e  i n  r e s p e c t  o f  a l l  i t s  p ro v is io n s . -  .

Paragraph  4 « Comment

C hilean  lav/ g ra n ts  the  r i g h t  to  seek pardon o r  commutation o f  sen te n c e  n o t  
only  to  in d iv id u a ls  under sen tence  o f  d e a th  bu t a l s o  to  anyone sen tenced  f o r  any 
crime by any c o u r t , whether o rd in a ry  o r  e x t r a o r d in a r y ,  always p ro v id ed  t h a t  th e  
l e g a l  requ irem en ts  a r e  met. .

. pardon may be g ran ted  in  g-eneral o r  in d iv id u a l  form. Pardons o f  th e  f i r s t  
ty p e , a p p l ic a b le  tc  p e rçons, no t named in d iv id u a l ly ,  who have committed p a r t i c u l a r  
o f fe n c e s ,  l i e  w ith in  th e  a u th o r i ty  of th e  Governing- J u n ta ,  acting- i n  e x e r c i s e  o f  
the  l e g i s l a t i v e  pov.'er, and;, tog-other w ith  amnesty, a re  covered by a r t i c l e  44, 
pa rag raph  13, o f  the  1925 C o n s t i tu t io n .  As reg-ards' p e r s o n a l  pardons -  i . e . ,  th e  
pardoning- o f  one o r  more pcrconc named in d iv id u a l ly  -  L e g i s l a t iv e  D ecree No. 527,' 
dated  17 June 197'", which r a t i f i e d  th e  S t a tu t e  o f  th e  Governing- J u n t a ,  s t i p u l a t e s  
i n  i t s  a r t i c l e  10, pa ragraph  10, t h a t  th e  P r e s id e n t  o f  th e  R epub lic  has  s p e c i a l  
a u th o r i ty  "to g ra n t  in d iv id u a l  pardons in  c o n s u l t a t io n  w ith  th e  Governing- J u n t a " . . 
This p re ro g a t iv e  './as among those  r e f e r r e d  to  in  the  1925 C o n s t i tu t io n .

The R eg u la tio n s  regarding- pardons •.■ere is su ed ' on 21 J u ly  1969  and p u b lish e d  
in  th e  D ia r io  O f ic ia l  on 12 August 19¿9 ; a r t i c l e  1 s t i p u l a t e s  t h a t  any accused  
person  on whom sen tence  has been passed may p e t i t i o n  the  P r e s id e n t  o f  th e  
Republic fo r .  the  re m is s io n ,  commutation o r  re d u c t io n  o f  h i s  s e n te n c e ,  p rov ided  
th a t  he meets the  requ irem ents  l a id  dox/n in  th e se  R eg u la t io n s ,  o f  x/iiich a  copy 
i s  annexed. A r t i c l e  11 p ro v id es  th a t  " in  c e r t a i n  s p e c i f ie d  c a s e s ,  th e  
P re s id e n t  01 the  R epublic  may-dispense v i t h  the  req u irem en ts  and p ro c e d u re s  
e s ta b l is h e d  in  the  p re s e n t  R e g u la t io n s . In  such c ircu m stan ces ,  th e  d e c re e  o f  
pardon must in c lu d e  a  s ta tem en t o f  re a so n s" .  Furtherm ore , a r t i c l e  12 p ro v id e s  
th a t  th e  pardon w i l l  o v e rr id e  any d e c is io n  concerning- the  c o n d i t io n a l  r e l e a s e  o f  
an o f fe n d e r .  . s

■ As re g a rd s  the  e f f e c t s  of the pardon, a r t i c l e  95 o f  the  penal Code p ro v id e s  
th a t  a  pardon .ex tingu ishes  c rim ina l r e s p o n s i b i l i t y  bu t does no t r id  i t s  
b e n e f ic ia r y  o f  the s t a tu a  o f convicted p e rso n  f o r  the purposes  c f  r e p e t i t i o n  o f  
the  same o ffence  o r conmino .ion o f  a d i f f e r e n t  o ffence  and o t h e n / i  sc  a s  de term ined  
by law. A r t i c l e s  43 and 44 o f  the  Penal Code s t i p u l a t e  t h a t ,  when d e p r i v a t i o n  o f 
the  r i g h t  to hold p u b l ic  p a c ts  and o f f i c e s  and to  engage i n  a  p r o f e s s i o n  i s  an 
accesso ry  p e n a l ty ,  th e  pardon r e l a t i n g  to  th e  p r in c ip a l  p e n a l ty  does n o t  cover 
such d e p r iv a t io n  unions e x p re ss ly  extended t h e r e to .  When th e  pardon  r e f e r s  to
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such d e p r iv a t io n ,  w hether a s  p r i n c i p a l  o r . a s  a cce sso ry  p e n a l ty ,  i t ' r e s t o r e s  th e ,  
conv ic ted  p e rso n  i n  th e  e x e rc is e  o f  fhe p r o f e s s io n  which he held a t  th e  time 
o f  s e n te n c in g ,  but n o t  to  the  honours , p o s t s ,  appoin tm ents  o r  o f f ic e s ,  o f  v h ic h  he 
nay have been d e r i v e d

Amnesty, a s  exp la ined  above, i s  a p r e r o g a t iv e  o f  th e  Governing- J u n ta  and i s  
the  b ro a d e s t  pardon -a v a ila b le  under cur c r im in a l  l a v  i n  r e s p e c t  o f  c r im in a l  
r e s p o n s i b i l i t y  s in c e ,  according- to  a r t i c l e  95 c f  the  Fonal Code, i t  com ple te ly  
e x t in g u is h e s  the  p e n a l ty  and a l l  i t s  e f f e c t s .

Paragraph  5 ■ Comment "

A r t i c l e  ' 10, p a rag rap h s  2 and 5 o f  " the Penal Code in c lu d e s  among th o se  exempt 
from c r im in a l  r e s p o n s i b i l i t y  pe rsons  bo lov  16 y e a r s  o f  agfe and p e rso n s  above 16 
but "belov 18 y e a rs  o f  age , u n le s s  they  a re  found to  have acted  -uith knowledge o f  
the  w rongful n a tu re  o f  t h e i r  deed . The a p p ro p r ia te  Ju v e n i le  Court must laàlce" a  
p r i o r  d e c l a r a t io n  on t h i s  p o in t  so as to  be a b le  to  t r y  th e  person  concerned .
Lav ¡To. 16 ,610, pub lished  in  th e  M a r i e  O f i c i a l  o f  8 March 1957 s t i p u l a t e s  in  
a r t i c l e  23, paragraph  2, th a t  th e  p r i o r  d e c l a r a t i o n  as to  whether o r  n o t  the  
pe rson  concerned ac ted  v i t h  such knox/ledge must be made by the  l e g a l l y  q u a l i f i e d  
ju d g e - fo r  J u v e n i l e s ,  a f t e r  hearing - the  E xpert Council o f  th e  House o f  Minors o r  . 

•one o f  i t s  members i n  th e  form e s ta b l i s h e d  by the  R eg u la t io n s .  I f  th e r e  i s  no 
House o f  M inors, the  o f f i c i a l  s p e c i f ie d  i n  a r t i c l e  3, p a rag raph  1, must be h e a rd .  
A r t i c l e  72 o f  th e  Pena l "Code s t a t e s  t h a t :  ‘

. "A person  b c lo v  18 and above 16 y e a r s  o f  age vho has been d ec la red  by 
th e  r e le v a n t  c o u r t  to  have ac ted  w ith  .knowledge o f  the  w ro n g fu l .n a tu re  o f  
h i s  deed and hence i s  no t exempt from r e s p o n s i b i l i t y , s h a l l  be l i a b l e  to  th e  
p e n a l ty  i n f e r i o r  i n  degree to  the  minimum o f  th o se  s p e c i f ie d  by la v  f o r  th e  
o ffen ce  of which he i s  g u i l t y .

•"In cases  i n  vh ich  pe rsons  above 13 y e a rs  o f  age and persons  below 
18 y e a rs  o f  ago a re  r e s p o n s ib le  f o r  a  p a r t i c u l a r  o f fe n c e ,  th e  fo rm er s h a l l  be 
l i a b l e  to  th e .p e n a l ty  t h a t  would have been a p p l ic a b le  to them w ithou t t h i s  
c ircu m stan ce , in c re a se d  by one. degree i f  they  have' p re v a i le d  upon, th e  m inors  
to  commit the  offence ,- a n a t t e r  which v i l l  be a ssessed  by the  judge on the  
b a s i s  o f  e q u i ty .  •'

I t  w i l l  be seen from th e  v a r io u s  p ro v is io n s  c i te d  and reproduced t h a t  a  pe rson  
belov 18 y e a r s  o f  age i s  f u l l y  p ro te c te d  in  regard  to  c r im in a l  r e s p o n s i b i l i t y  and 
in  th a t  he can never be sentenced to  d e a th .  Moreover, i t  should be emphasized 
once more t h a t  th e re  i s  no o ffen ce  vh ich  i s  pun ishab le  s o le ly  by t h e 'd e a t h  p e n a l ty  
i n 'C h i l e .  F u r th e r m o r e p e r s o n s  below 15 y e a r s . o f age and above 16 bu t belov/ .18 
/ e a r s  o f  age who have ac ted  tr i th o u t  knowledge of the wrongful n a tu re  o f  t h e i r  deed 
. / i l l  be judged by. a  l e g a l l y  q u a l i f i e d  judge f o r  ju v e n i l e s ,  vho cannot adopt in  
th e i r  regard  measures o th e r  than  those  s t ip u la t e d  in  the Law on Minors 
( a r t i c l e  2 0 , pa ragraph  1 o f  the  law concerned).

P regnan t women a re  p ro te c te d  by the  fo l lo w in g  p ro v is io n s  : a r t i c l e  75' o f  th e
y iv il  Code, paragraph  20: "any punishment o f  a mother which would have the  e f f e c t
>f  endangering the l i f e  o r  h e a l th  o f  the  i n f a n t  in  h e r  womb must be postponed 
m t i l  a f t e r  th e  b i r t h " .  Furtherm ore , a r t i c l e  85 o f the  Penal Code s t i p u l a t e s  : '
'The d ea th  p e n a l ty  s h a l l  no t be c a r r ie d  ou t on a p regnan t woman, n o r  s h a l l  she 
je in fo rued  o f  the  sen tence  which has  been imposed on her  u n t i l  40 days have
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elapsed  fo l lo w in g  c h i l d b i r t h " . The p r o v is io n s  vh ich  have been quoted no t on ly  
p r o te c t  th e  l i f e  o f  th e  unborn c h i ld  bu t a l s o  p re v e n t th e  m other from  undergoing- a  
shodc vh ich-m ight a f f e c t  the  c h i ld  o r  d r iv e  h e r  to  commit s u ic id e .

Paragraph 6 ; Comment

The. Government o f  Chile has taken  due n o te  o f  th e  c o n te n ts  o f  t h i s  p a rag rap h .

A r t i c l e  7

Comment .

C hilean  c o n s t i t u t i o n a l ,  c r im in a l  and m i l i t a r y  . l e g i s l a t io n  c a t e g o r i c a l l y  
p r o h ib i t s  the. use  of t o r t u r e  and c ru e l  and d eg rad ing  punishm ent. The, p h ilo so p h y  
u n d e r ly in g  ou r  l e g a l  system i s  based on r e s p e c t - f o r ,  and f u l l  developm ent o f ,  the  
human p e rso n , to  vh ich  end h i s  p h y s ic a l ,  moral and s p i r i t u a l ,  i n t e g r i t y  a re  
g u a ran teed . A ccord ing ly , th e  1925 C o n s t i tu t io n  p ro v id es  i n  a r t i c l e  10;

" In  c r im in a l  c a se s ,  th e  accused cannot be re q u ire d  to  t e s t i f y  under 
. o a th  about h is  own a c t io n s ,  no r can h i s  a sc e n d an ts ,  d e sc e n d an ts ,  spouse , o r  

r e l a t i o n s  up to  and in c lu d in g  the th i r d  degree  o f  c o n sa n g u in i ty  o r  second 
o f  a f f i n i t y ,  be req u ired  so to  t e s t i f y .

"T ortu re  cannot be a d m in is te re d , n o r  can the p e n a l ty  o f  c o n f i s c a t i o n  of
. p ro p e r ty  in. any case be imposed, always e x ce p t in g  s e iz u r e  i n  the  ca se s

e s ta b l i s h e d  by l a v . 1'

C o n s t i tu t io n a l  Act Ho. 5» in  a r t i c l e  1, en su res  f o r  a l l  i n d iv id u a l s  th e  r i g h t  
to. l i f e  and i n t e g r i t y  o f  person  and .p r o h ib i t s  " th e  a p p l i c a t io n  o f  any u n la v f u l  
co erc io n " .  • • . _ ■

- In  C h ile ,  t o r t u r e  i s  t r e a te d  as  a c r im in a l  a c t  vh ich , f o r  example, i s  
p un ishab le  under the  Penal Code. A r t i c l e  ISO o f  the  Code s t a t e s  ;

"The p e n a l t i e s  o f  medium-term im prisonm ent, v i t h  o r  w ith o u t  compulsory 
work and suspension  in  any degree , s h a l l  be app lied  t o :

1. Anyone vho o rd e rs  a  p r i s o n e r  to  be -he ld  inccEsunic&d# f o r  an unduly
>-'"long p e rio d  o r  ensu res  t h a t  he i s  so h e ld , ,  o r  s u b je c ts  him to  t o r t u r e  o r  to  

u n n e c e s sa r i ly  ha rsh  t re a tm e n t .  I f  th e  a d m in is t r a t io n  o f  t o r t u r e  o r  o f  
u n n e c e s sa r i ly  harsh  trea tm en t i n ju r e s  o r  r e s u l t s  i n  th e  d e a th  o f  th e  s u b je c t ,  
the  p e r s o n 'r e s p o n s ib le  s h a l l  in c u r  the p e n a l t i e s 'p r e s c r i b e d  f o r  th o se  
o ffences  in  t h e i r  maximum d e g re e s .

2 . Anyone vho i s  re s p o n s ib le  f o r  a r b i t r a r y  imprisonment o r  d e t e n t io n  in  
p la c e s  o th e r  than  those designa ted  by lav/."

A r t ic le  2-35 s t i p u l a t e s  t h a t :  "Any p u b l ic  employee vho, in  th e  course  o f  h i s  d u t i e s ,
vrrongfully h a ra s s e s  anyone o r  uses  u n la v fu l  o r  unnecessary  .coerc ion  i n  th e  
performance o f  such d u t i e s ,  -sh a ll  be l i a b l e  to  th e  p e n a l ty  o f  su sp en s io n  from - 
o f f i c e  in  any degree  and to  a f in e  o f  between 60 and 600 escudos. " F u r th e rm o re ,  
th e  Code o f  Pena l P rocedure , p a r t  I I ,  t i t l e  VI, r e g u la te s  th e  form i n  v h ic h  
s ta tem en ts  a re  to  be talc en from an accused person  and makes th e  f o l l o v i n g  p ro v is io n  
in  a r t i c l e ,525- " I t  i s  s t r i c t l y  fo rb id d en  to  employ prom ises, co e rc io n  o r  t h r e a t s  
to" induce the  accused to t e l l  the  t r u t h ,  o r  to  p u t  any d e c e i t f u l  o r  s u g g e s t iv e
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q u e s t io n ,  such as  would assume r é c o g n i t io n  c- a  f a c t  'which the  accused has n o t  
a c t u a l l y  a d m i t t e d . L a x ;  No. 5180, p u b lish ed  in  the  D ia r io  O f ic ia l  o f  
17 February  1958, x/hich r e g u la te s  the  a c t i v i t i e s  c f  the D ire c to ra te -G e n e ra l  o f  
I n v e s t ig a t io n  and. D e te c t io n  s t i p u l a t e s  in  a r t i c l e  6 ;

" O f f i c i a l s  o f  th e  Serv ice  o f  I n v e s t ig a t io n  a re  p ro h ib i te d  from com m itting 
any a c t  o f  v io le n c e  d e l i b e r a t e l y  designed cr e l i c i t  p a r t i c u l a r  s ta te m e n ts  

'■.from the  pe rson  i n  custody.

"Infr ingem en t o f  t h i s  p r o v is io n  s h a l l  be punished by the  p e n a l t i e s  
e s ta b l i s h e d  in  a r t i c l e  255 o f  th e  P ena l Code.:i

líe b e l ie v e  i t  a p p ro p r ia te  to m ention th a t  the  p e n a l t i e s . a p p l ic a b le  i n  C h ile  
ire a s  fo llow s  : C rim inal p e n a l t i e s :  .d e a th ,  l i f e  imprisonment x/ith compulsory,
ro r k , . lo n g -te rm  imprisonment x/ith compulsory x/crk, long -te rm  imprisonment x /ithou t 
:ompulsory work, fo rced  re s id en c e  in  p e r p e tu i ty , '  long -te rm  banishment to  a 
:p e c if ie d  p la c e ,  lo n g - te rm  e x i le  i n . a  p la c e  c f  th e  o f f e n d e r ' s  choosing , lo n g - te rm  
,‘orced re s id e n c e ,  a b s o lu te  and p e rp e tu a l  d e p r iv a t io n  o f  the r i g h t  to  hold p u b l ic  
losts and o f f i c e s ,  o f  p o l i t i c a l  r i g h t s  and o f  the  r i g h t  to  e x e rc is e  a  p r o f e s s i o n ,  
p e c i a l  and p e rp e tu a l  d ep r iv a t io n ' o f  th e  r i g h t  to  hold a p a r t i c u l a r  p u b l ic  p o s t - o r  
f f i c e  o r  to e x e rc is e  a  p a r t i c u l a r  p ro f e s s io n ,  a b s o lu te  and temporary d e p r iv a t io n  
f  the  r i g h t  to 'h o ld  public , p o s ts  and o f f i c e s  o r  to  e x e rc is e  a p r o f e s s io n ,  s p e c i a l  
nd tem p o ra ry  d e p r iv a t io n  o f  the  r i g h t  to  hold a  p a r t i c u l a r  p u b l ic  p o s t  o r  o f f i c e  
r  to e x e rc is e  a  p a r t i c u l a r  p r o f e s s io n .  P e n a l t i e s  f o r  o f fe n c e s :  medium-term
inprisonaent x/ith compulsory work, medium-term imprisonment w ithou t compulsory' 
e r k ,  medium— term banishm ent to a s p e c i f ie d  p la c e ,  medium-term e x i l e  i n  a  p la c e  o f  
he o f f e n d e r 's  choosing , medium-term fo rced  r e s id e n c e ,  lo c a l  banishm ent, su sp e n s io n  
f  the  r i g h t  to  hold a  p u b l ic  poe t o r  o f f i c e  o r  to  e x e rc is e  a p r o f e s s io n ,  p e r p e tu a l  
e p r iv a t io n  o f  the  r i g h t  t c  d r iv e  m ech an ica lly  p ro p e l le d  o r  an im a l-d r  ax-tl v e h i c l e s ,  
uspension  o f  the  r i g h t  to  d r iv e  m ech an ica lly  p ro p e l le d  c r  animal-drax.-n v e h i c l e s ,  
e n a l t i e s  f o r  minor o f fe n c e s ;  d e t e n t i o n , ' p e rp e tu a l  d e p r iv a t io n  o f  th e  r i g h t  to  
r iv e  m echan ica lly  p ro p e l le d  o r  animal-drax/n v e h ic le s ,  suspension  o f  th e  r i g h t  to  
r iv e  m echanical1:/ p ro p e l le d  o r  an im a l-d ra ’m v e h ic le s .  P e n a l t i e s  common to  the  
o rego ing : f i n e ,  l o s s  o r  c o n f is c a t io n  o f th e  ' in s t ru m e n ts  o r  e f f e c t s  o f  the
f f e n c e . Accessory p e n a l t i e s  f o r  crimes and o f fe n c e s :  s o l i t a r y  confinem ent,
e p r iv a t io n  o f  communication xdth  pe rsons  o u ts id e  th e  pena l i n s t i t u t i o n ,  
j.spension c r  d e p r iv a t io n  c f  the  r i g h t  to  hold p u b l ic  p o s t s ,  and o f f i c e s ,  o f  
D l i t i c a l  r i g h t s  and o f  the  r i g h t  to  e x e rc ic e  a  p ro f e s s io n  a re  a ls o  a cc e sso ry  
anal t i e s  in  cases  in  x/hi.ch, a lthough  no t s p e c i f i c a l l y  p re sc r ib ed  by lax/, such 
s n a l t i e s  a re  by lav/ a  concom itant o f  o th e r  p e n a l t i e s .  To these  should be added 
jsc o f  n a t i o n a l i t y  on ¿rounds in d ic a te d  i n  p re c ed in g  a r t i c l e s .

F in a l ly ,  as  nay be d iscerned  from the  g u a ra n tee s  r e l a t i n g  to  i n t e g r i t y  o f  
3rson and p e rso n a l  freedom, no one can be sub jec ted  xd thou t h i s  f r e e  consen t to  
idi c a l  o r  s c i e n t i f i c  ex p er im en ta t io n .

/
./
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A r t i c l e  6 .

Paragranh. 1 : Comment

Chile was one o f the  f i r s t  c o u n tr ie s  to  adopt measures condemning' s l a v e r y  and 
the  s l a v e - t r a d e .  In 13.11 th e  n a t io n a l  Congress proclaim ed the  s o - c a l l e d  " l i b e r t y  
o f  the  vomb", namely freedom f o r  a l l  c h i ld re n  b o m  to  s la v e s  i n  C hile  a f t e r  t h a t  
d a t e .  L a te r ,  a  sena tus  censultum o f  .1-325 proclaim ed the  " t o t a l  a b o l i t i o n "  o f -  
s la v e ry  i n  the R epub lic , This  p r in c ip le  v/as em bodied-in  th e  d i f f e r e n t  
C o n s t i tu t io n s  i n  fo rce  i n  C ía le  d u r in g  the  n in e te e n th  c e n tu ry .  S la v e ry  and th e  
s l a v e - t r a d e  were roundly  end v ig o ro u s ly  condemned i n  the  1925 C o n s t i tu t io n ,
a r t i c l e  1 0 , paragraph  1 , o f  wliich p rovided  f o r :

" E q u a l i ty  b e fo re  the  l a v .  In  Chile  th e re  i s  no p r iv i l e g e d  c l a s s .

' " In  Chile  th e re  a rc  no s la v e s ,  and anyone vho s e t s  f o o t  on i t s  
t e r r i t o r y  i s  a t  l i b e r t y .  C liileans cannot engage i n  th e  s l a v e - t r a f f i c .  Ho 
a l i e n  who has engaged i n  i t  can l i v e  i n  Chile o r  become n a t u r a l i s e d  i n  the  
R ep u b l ic ."  . ■

The l a t t e r  p ro v is io n  i s  the  c n ly  one o f  i t s  h ind i n  th e  C o n s t i t u t i o n  o f  1925» 
and i t  has been taken in to  account i n  co n s id e r in g  the  i s s u e  o f  l e t t e r s  o f  
n a t u r a l i z a t i o n .  F urtherm ore , C o n s t i tu t io n a l  Act lio. 5» i n  i t s  a r t i c l e  1 ,  s t a t e s  ' 
t i i a t  "men are  born  f r e e  and eq u a l i n  d i g n i t y " , and i n  p a rag rap h  2 o f  t h a t  a r t i c l e  
a s s u re s :  '

' " E q u a l i ty  be fo re  the  lav/. In  Chile  th e re  are  no p r iv i l e g e d  in d iv id u a l s  
o r  g ro u p s .

"lion and vomon s h a l l  en joy  equa l r i g h t s .

" K e ith e r  the lav; n o r  the  a u t h o r i t i e s  nay e s t a b l i s h  a r b i t r a r y  .
d i s c r im in a t i .  no."

I t  should be po in ted  o u t  t h a t  C h i le ’ s p o l i c y  regarding: s l a v e r y  and p e rs o n a l  
freedom has been implemented a t  the  i n t e r n a t i o n a l  l e v e l  tlirougrh i t s  s ig n a tu r e  and 
r a t i f i c a t i o n  o f  conventions, condemning- the p r a c t i c e s  concerned .

P a ra rrap h  2 : Comment

\

The c o n te n ts  o f  t h i s  paragraph  are c lo s e ly  r e la te d  to  th e  p re v io u s  p o i n t .
In  Cliile th e re  i s  no p e rso n a l  s e rv i tu d e  end, as can be seen  from the  c o n s t i t u t i o n a l  
end l e g a l  r u l e s  reg a rd in g  p e rso n a l  freedom, e q u a l i t y  b e fo re  th e  l a v ,  'e q u a l i t y  o f  
o r i g i n  and d ig n i ty  -and the  n o n -ex is ten ce  o f  p r iv i le g e d  c l a s s e s  o r  g ro u p s ,  which 
have been c i te d  throughout t h i s  r e p o r t ,  the  p o s s i b i l i t y  o f  i t s  o ccu rren ce  i s  
a l to g e th e r  pre e luded . The l a s t  v e s t i g e s  o f  p e rso n a l  s e r v i tu d e ,  v h ich  found t h e i r  
most c h a r a c t e r i s t i c  ex p re ss io n  in  the "encomienda." system,, were e l im in a te d  when • 
Chile became a dem ocratic  R epub lic .

Paragraph 5 : Comment

Freedom o f  vcr.1; and i t s  p ro te c t io n  were guaran teed  f o r  th e  f i r s t  t i n e  i n  Chile  
An the P o l i t i c a l  C o n s t i tu t io n  o f  1925. The fram ers  o f  the C o n s t i t u t i o n ,  conscious  
o f  the need to  énhanco the  d ig n i ty  o f  the  w orking c la s s e s ,  p ro v id ed  i n  a r t i c l e  1 0 , 
paragraph 14 f o r :
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"Freedom o f  work and. i t s  p r o t e c t i o n .  Everyone has the  r i g h t  to  x/ork, 
to  f r e e  choice o f  employment, to  rem u n era tio n  adequate to ensu re  M e  and h i s  
fam ily  a s tan d a rd  o f  l i v i n g  com patib le  w ith  human d ig n i ty ,  and to  a  f a i r  
share  o f  th e  p r o f i t s  d e r iv e d  from h i s  l a b o u r .

VThe r i g h t  to jo in  a t ra d e  un ion  v i t l i i n  the  framework o f  h i s  a c t i v i t i e s  
o r  o f  the  i n d u s t r y  o r  o ccu p a tio n  concerned, and the  r i g h t  to  s t r i k e ,  i n  
accordance w ith  the l a v .

"T rade-un ion  o r g a n iz a t io n s , f e d e r a t io n s  and c o n fe d e ra t io n s  s h a l l  e n jo y  
l e g a l  p e r s o n a l i t y  m erely by v i r t u e  o f  r e g i s t e r i n g  t h e i r  s t a t u t e s  and * 
c o n s t i tu e n t  i n s t r u c e n t s  i n  the  form and under the c o n d i t io n s  d e te rm ined  b y  
lax/.

"Trade un ions  are  f r e e  to  accom plish t h e i r  oxm o b je c t iv e s .

"ITo type o f  work o r  in d u s t r y  may be p ro h ib i te d  u n le s s  i t  i s  in c o m p a tib le  
v i t h  p u b l ic  m o ra l i ty ,  s a f e ty  o r  h e a l th  o r  v i t h  the req u irem en ts  o f  the  
n a t io n a l  i n t e r e s t  and i s  d e f in e d  as such by th e  lax-/."

C o n s t i tu t io n a l  Act ITo. 3>. i n  a r t i c l e  1, pa rag raph  20, amended and supplem ented 
the  fo reg o in g  p ro v is io n s ,  en su r in g  :

"Freedom o f  x/ork and i t s  p r o t e c t io n .  •

"Everyone has the r i g h t  to  work. Any d i s c r im in a t io n  no t based  on a b i l i t y  
o r  p e rso n a l  q u a l i f i c a t i o n s  s h a l l  be p r o h ib i te d ,  savè t h a t  the  l a v  may r e q u i r e  
C hilean  n a t i o n a l i t y  i n ' s p e c i f i e d  ca.se s .

"Everyone s h a l l  a lso  have the  r i g h t  to  f r e e  choice o f  employment and to  
j u s t  rem unera tion  en su r in g  him and h i s  fam ily  a t  l e a s t  a. s tan d a rd  o f  l i v i n g 1 
compatible x /ith  human d ig n i ty .

"The l a v  s h a l l  e s t a b l i s h  machinery p ro v id in g  f o r  v a r io u s  forms o f  
p a r t i c i p a t i o n  by ' the  x/orlrer i n  the  working- human community c o n s t i tu t e d  by the  
e n t e r p r i s e .

"Ho type o f  x/ork o r  in d u s t r y  may be p ro h ib i te d  u n le s s  i t  i s  in c o m p a tib le  
x/ith p u b l ic  m o ra l i ty ,  s a f e ty  o r  hè 'a lth  o r  x/ith the req u irem en ts  o f  the  
n a t io n a l  i n t e r e s t  and i s  d e f in e d  as ouch by the  lax/.

"The lax-/ s h a l l  s p e c i fy  the p ro fe s s io n s  r e q u i r in g  d eg rees  and the  
co n d it io n s  t h a t  must be f u l f i l l e d  in  o rd e r  to ezcercise them.

"I-iembership in  p r o f e s s io n a l  a s s o c ia t io n s  s h a l l  be compulsory i n  the  c a se s  
e x p re s s ly  r e q u i re d  by the lax/, which may on ly  re q u ire  i t  f o r  the  e x e r c i s e  o f  
a  u n i v e r s i t y  p ro f e s s io n .

" lieobersh ip  i n  a  t r a d e -u n io n  o rg a n iz a t io n  may n o t  be s t ip u la t e d ,  as  a 
requ irem en t f o r  engaging i n  a p a r t i c u l a r  type o f  work.

"The law s h a l l  e s t a b l i s h  s u i t a b le  m achinery"for the e q u i ta b le  and 
. p e ac e fu l  s e t t le m e n t  o f  la b o u r  d i s p u te s ,  which must invo lve  c o n c i l i a t i o n  

p rocedures  and compulsory a r b i t r a t i o n .



CCpfî/c/l/Add.25
page 29

"D ecisions re g a rd in g 1 the  d i s p u te ,  i n  the  case o f  a r b i t r a t i o n ,  s h a l l  b e 
tak en  by s p e c ia l  experu  t r i b u n a l s ,  x/hose d e c i s io n s  s h a l l  be b in d in g ,  and 
x/hich s h a l l  ensure  t h a t  j u s t i c e  i s  done between the  p a r t i e s  and. t h a t  th e  
i n t e r e s t s  o f  the community are  u p h e ld .  .

" In  no c ircum stances  may a s t r i k e  be. d e c la re d  by S ta t e  o r  m u n ic ip a l 
employees o r  by p e rso n s  working1 . in  e n t e r p r i s e s  p ro v id in g 1 p u b l ic  s e r v ic e s  o r  
whose p a r a ly s a t io n  could cause s e r io u s  damage to  h e a l t h ,  to  the  p r o v is io n  o f
s u p p l ie s  to  the p o p u la t io n ,  to  the  economy o f  the  co im try  o r  to  n a t io n a l
s e c u r i t y . "

( 0 ) In  Cliile, the  p e n a l ty  o f  fo rc e d  la b o u r  does n o t  e x i s t .  Lav/ lío. 11 ,625 , 
p ub lished  i n  th e  D ia r io  O f i c i a l  o f  .4 O ctober 1954» makes s t i p u l a t i o n s  regarding- ' 
a n t i - s o c i a l  conduct i n  i t s  a r t i c l e  3 » parag raph  2 , x/hich p ro v id e s  t h a t , as  a  
s e c u r i t y  measure, a n t i - s o c i a l  in d iv id u a l s  can be committed to,-'a x/ork-house o r  
a g r i c u l t u r a l  colony f o r  an unspec ified , p e r io d  n o t  exceed ing  fi/ve y e a r s .  This  
Lax/ c l a s s i f i e s  a.s a n t i - s o c i a l  i n d iv id u a l s ,  • i n t e r  a l i a ,  drug- a d d i c t s , h a b i t u a l  
d ru n k a rd s , h a b i tu a l  u n l ic e n se d  b e g g a rs , and persons presumed,-to be h a b i t u a l  
c r im in a ls  by reason  o f  t h e i r  r e p e t i t i o n  o f  pun ishab le  o f f e n c e s .  In  n o 'c a s e ,  
hox/ever, x/ould such a measure r e p r e s e n t  hard  la b o u r ,  b u t  o n ly  a  measure o f  s o c i a l  
r e h a b i l i t a t i o n .  A r t i c l e  9 o f  t h i s  -Lav s t i p u l a t e s  t h a t  x/orlc done i n  a  x/ork-house 
o r  a g r i c u l t u r a l  colony w i l l  be rem unera ted , t h a t  50 p e r  c en t  o f  the  p ro ceed s  v r i l l
be ap p lied  to  the fo rm ation  o f  a  re se rv e  fund vh ich  w i l l  be handed o v e r  to  the

' i n d i v i d u a l  when he le a v es  the  i n s t i t u t i o n  and t h a t  the  o th e r  50  p e r  c e n t  x / i l l  be 
a p p lie d  to  m eeting expenses occasioned  by him, fu rn ish ing- any m aintenance x/hich he 
may be re q u i r e d  to pay, p ro v id in g  item s x/hich x / i l l  improve o r  ease  h i s  l o t  and 
paying th e  c o s ts  o f  l e g a l  p ro c e ed in g s .  In 'n o  case can the  hou rs  o f  x/ork exceed 
.".ose s t i p u l a t e d  by the lax/ and the  x/eekly r e s t - p e r io d  must be r e s p e c te d .

(c )-( i)  In  connexion w ith  x/ork to  be performed by p e rso n s  sen ten ced  to  
imprisonment o r  d e te n t io n ,  a r t i c l e  09 o f  the Penal Code s t i p u l a t e s  t h a t ,  as  a  
¡general r u l e ,  such in d iv id u a ls  can perform x/ork o f  t h e i r  ox-m choice and f o r  t h e i r  
oxm b e n e f i t ,  provided- t h a t  i t  i s  com patib le  x /ith  the d i s c i p l i n e  o f  the  p en a l 
i n s t i t u t i o n .  The ex cep tio n  a r i s e s  x/hen a  p r i s o n e r  has in c u r re d  c i v i l  l i a b i l i t y  as
a. r e s u l t  o f  the  offence  committed o r  has a  r e s p o n s i b i l i t y  to  compensate th e  p en a l  
i n s t i t u t i o n  f o r  expenses occasioned by him and. la c k s  the  n e c e s sa ry  means to  
d isch a rg e  the o b l ig a t io n s  d e r iv in g  from those  r e s p o n s i b i l i t i e s  o r  has  no knox-m 
honest employment o r  l iv e l ih o o d ;  i n  such a  ca.se, the  p r i s o n e r  i s  r e q u i r e d  to  
perform x/ork i n  the  i n s t i t u t i o n  u n t i l  he has f u l f i l l e d  those  r e s p o n s i b i l i t i e s  v i t h  
the  proceeds from h is  la b o u r  and i s  ab le  to  cover h i s  s u b s i s t e n c e .

( i i )  Serv ice  o f  a m i l i t a r y  c h a r a c te r  i s  r e g u la te d  by  Lax/ I7o. 1 1 ,1 7 0 , d a ted  
30 A p r i l  1953? which x/as p u b lish ed  i n  th e  D ia r io  O f ic ia l  o f  12 June 1953? a  copy 
o f  the Lax/ i s  a t ta ch e d .

( i i i )  and ( iv )  The s i t u a t i o n  i n  the form er caso i s  r e g u la te d  by th e  
p ro v is io n s  o f  Lav 116. 12.927, concerning- 'the  i n t e r n a l ' s e c u r i t y  o f  the  S t a t e ,  to  
x/Iiich ve have r e f e r r e d  p re v io u s ly .  This Lax; g ra n ts  the  C hief o f  th e  emergency a re a  
powers to  adopt ap p ro p r ia te  m easures. The second p o in t  does n o t  r e q u i r e  f u r t h e r  
comment. ‘ ' ...

-*v.y
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A r t i c l e  9 

C o m p e n t

Among the most im portan t ■ '".lues upheld  by the  p o l i t i c a l  and le,Tal system o f  
Cliile i s  the  sa feg u a rd in g  o f  p e rs o n a l  freedom end s e c u r i t y .  The C o n s t i tu t io n  o f  
1925  d id  n o t  e x p re s s ly  s t i p u l a t e  t h i s  r i g h t ,  x/hich i s  to  be i n f e r r e d  from 
a r t i c l e  10, p a rag raph  12, anong o th e r  p ro v is io n s .  Under t h i s  p a ra g ra p h ,  the 
C o n s t i tu t io n  e n su res  to  a l l  i n h a b i t a n t s  o f  the  R epublic :

" I n v i o l a b i l i O ' .

?son l i v i n g  i n  C hilean  t e r r i t o r y  can be f o r c i b l y  
e n te re d  on ly  f o r  c. s p e c ia l  pu rpose , de te rm ined  by lav/, and by v i r t u e  o f  a  
v /a rran t from the  competent a u t h o r i t y . "

A r t i c l e s  11, 12, .13, 14, 15, 15, 17, 13, 19 and 20 o f  ou r  Fundamental C h a r te r ,  
which la id .d o v n  the  c o n s t i t u t i o n a l  r u l e s  on . th is  m a t te r ,  x/ere m odified  by 
a r t i c l e  2 o f  C o n s t i tu t io n a l  Act lío. 2} vh ich  s t i p u l a t e s :

"Tlie S ta te  s h a l l  promote the common good, c re a t in g  s o c ia l  c o n d i t io n s  
vh ich  enable  each  and every  member o f  the n a t io n a l  community to  ach ieve  h i s  
o r  h e r  g r e a t e s t  s p i r i t u a l  and m a te r ie l  p o t e n t i a l ,  i n  f u l l  r e s p e c t  f o r  the  
s a f e ty ,  freedom an! d ig n i ty  o f  the  human p e rso n  and o f  the  p e o p le 's  r i g h t  to  
p a r t i c i p a t e  in- n a t io n a l  l i f e  on a b a s i s  o f  eq u a l o p p o r tu n i ty ."

Furtherm ore , C o n s t i tu t io n a l  A ct ¡To. 3 » ¿r. i t s  a r t i c l e  1> p arag raph  6,
>n and, conseq u en tly , the  r i g h t  
move from one. p lace  to  a n o th e r  

rovided t h a t  l e g a l

e s t a b l i s h e s  t he r i g h t  to  l ib e r t y  and s e c u r i t y  o f  pe
to  r e s id e  and remain a t  any p lace in the  R epublic ,
and to  e n te r o r  depe.rt from t l\o n a t io n a l  te r r i to ry " ,
req u irem en ts are  observed end alx/cr/s ex cep tin g  any ;
Llub-paxagraph s ( a ) ,  (b ) ,  ( c ) , ( d ) a1 (e ) end (1 ) o f  z.
m a t te r  in  the follox/ing terms :

" ( a )  lío one s h a l l  be d ep riv ed  o f  o r  r e s t r i c t e d  i n  h i s  p e rs o n a l  l i b e r t y ,  
e x cep t  i n  th e  cases  and in  t h e , manner l a id  dovn by the C o n s t i tu t io n a l  A c ts ,  
the  C o n s t i tu t io n  and 'the l a v s .

" (b ) Ifo one s h a l l  be a r r e s t e d  o r  d e ta in ed  excep t by o rd e r  o f  a  p u b l ic  
o f f i c e r  e x p re s s ly  empovored th e r e to  by lax/ end a f t e r  the person  concerned ha,s 
been n o t i f i e d  o f  such o rd e r ,  i n  due le g a l  form. Hox/ever, a pe rson  taken  
i n  f l a g r a n te  d e l i c t o  may bo d e ta in e d  s o le ly  f o r  the purpose o f  p la c in g  him a t  
the  d is p o s a l ,  o f  a  competent judge x /i th in  the  fo llow ing  24 hou rs .

" I f  the  a u t h o r i t i e s  cause any. person  to be a r r e s t e d  c r  d e ta in e d ,  th ey  
s h a l l ,  x /i th in  the  fo llow ing  4^ h o u rs , n o t i f y  the competent judge and p lace  
the  person  concerned a t  iiis  d i s p o s a l .  Tiio judge may, by an o rd e r  s ta ting"
+}v? w- > er'torirl thr. +, t,t rr̂  — T i ni +. tn not, H O  TC  then fiVC da.’,' S .

" ( c )  lb  one s h a l l  be a r r e s t e d  o r  d e ta in e d ,  o r  held i n  custody  o r  
com nitted to  p r i s o n  pending t r i a l ,  e::cept i n  ¡¡is h.ome o r  in  p u b l ic  p la c e s  
in tended  f o r  t h a t  purpose.
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"The p r i s o n  a u t h o r i t i e s  s h a l l  n o t  admit anyone to  p r i s o n  a s  an. a r r e s t e d  
o r  d e ta in ed  p e rso n  c r  a  p e rso n  c e m i t t e d  pending  t r i a l  w ith o u t  r e c o rd in g  the  
o rd e r  f o r  h i s  adm ission, i s s u e d  by the  l e g a l l y  enpovered a u t h o r i t y ,  i n  a  
r e g i s t e r  which d ia l  1 be -public. .-

" ‘iiie f a c t  t h a t  a  pe rson  a r r e s t e d  o r  d e ta in e d ,  o r  committed to  p r i s o n '  
pending t r i a l ,  i s  be ing  h.eld incommunicacLo s h a l l  n o t  p re v e n t  the  o f f i c e r  
.in charge o f  th e  house o f  d e te n t io n  from v i s i t i n g  him. The s a id  o f f i c i a l  
s h a l l  be r e q u i re d ,  whenever so re q u e s te d  by th e  a r r e s t e d  o r  d e ta in e d  p e rso n , 
to  t ra n s m it  to  the  compétent ¿judge a  copy o f  the  d e te n t io n  o rd e r ,  o r  to  
demand t h a t  a  copy t '10 re  o f  should be g iven  to  him, o r  t o  g iv e  him a c e r t i f i c a t e  
ev idenc ing  th a t  the  pe rson  i n  q u e s t io n  i s  under d e te n t io n ,  i f  a t  th e  t i n e  o f  

. h i s  d e te n t io n  t h i s  requ irem ent vac n o t  complied v i t h .

" (d )  P r o v is io n a l  r e l e a s e  i s  a  r i g h t  o f  th e  p e rso n  d e ta in e d  o r  p la c e d  i n
• custody  pending t r i a l .  I t  s h a l l  i n  a l l  ca se s  be g ra n te d ,  u n le s s  d e te n t io n  

o r  custody  pending t r i a l  i s  considered  by the  judge to  be s t r i c t l y  n e c e s sa ry  
f o r  the  purpose o f  the p re l im in a r y  exam ination  o r  f o r  th e  s a f e t y  o f  the  
v ic t im  o f  the  o ffen ce  o r  o f  so c ie ty .-  flic re q u irem en ts  and p ro c e d u re s  f o r  
o b ta in in g  p r o v is io n a l  r e l e a s e  s h a l l  be e s ta b l i s h e d  by law .

" (e )  In  c r im in a l  case's, th e . accused s h a l l  n o t  be o b l ig e d  to  t e s t i f y  ' 
under oa th  concern ing  h ie  own a c t ;  the  same s h a l l  ap p ly  to  h i s  a s s e n d a n ts ,  
h i s  descendan ts ,  h i s  spouse and such o th e r  p e rso n s  a s  may, a cco rd in g  to  the  
case  and the  c ircum stances , be s p e c i f i e d  by l a v .

"There s h a l l  n o t  be imposed a s  pun ishm ent-the  l o s s  o f  a c q u ire d  r i g h t s  
o r  the  -penalty  o f  c o n f i s c a t io n  o f  p ro p e r ty ,  v i th o u t  p r e ju d ic e  to  the  
a ttachm ent o f  p ro p e r ty  i n  c a se s  sp e c if ie d  by lax;. ,

"However, the  p e n a l ty  o f  c o n f i s c a t io n  o f" p ro p e r ty  s h a l l  be p e rm is s ib le  
i n  the  case  o f  u n la v fu l  a s s o c ia t io n s .

" ( f )  In  the  even t o f  the  d e f i n i t i v e  te rm in a t io n  o f  p ro c e ed in g s  
( so b re se im ie n to ) o r  a c q u i t t a l ,  a  pe rson  who has  been t r i e d  o r  c o n v ic ted  i n  
any c o u r t  as  a  r e s u l t  o f  a  j u d i c i a l  d e c i s io n  which the  Supreme C ourt " 
d e c la re s  to  have been u n j u s t i f i a b l y  i n  e r r o r  o r  a r b i t r a r y  s h a l l  be e n t i t l e d  
to  compensation from the S ta te  f o r  - any- m a te r ia l  and m oral damage s u f fe re d  by 
him. The amount o f  compensation s h a l l  be j u d i c i a l l y  de te rm ined  i n  b r i e f  

. summary p roceed ings  a t  x/hich th e  evidence s h a l l  be a p p ra ise d  oil th e  b a s i s  
o f  e q u i ty ."

In  a d d i t io n  to  the  c o n s t i t u t i o n a l  r i f le s  x/hich,' i n  C h ile ,  g u a ra n te e  the 
m a t te r s  covered by a r t i c l e  9 o f  the  Covenant, th e  Penal Code, i n ' a r t i c l e s  141 to  
143, p ro v id es  f o r  the  p u n is ’iment o f  "Anyone vho mil aw fu lly  c o n f in e s  o r  d e ta in s  
a n o th e r  person , d e p r iv in g  him o f  h i s  l i b e r t y " ,  and ''"Anyone x-/ho, o th e r  th an  a s  
p e rm it ted  by lax-/, apprehends a  pe rson  i n  o rd e r  to  hand him ov er  to  the  a u t h o r i t i e s " .

Furtherm ore, the  Codfe o f Penal P rocedure , i n  the  t h i r d  p a ra g ra p h  o f  p a r t  I I ,  
t i t l e  IV, la y s  doxm re g u la t io n s  co v er in g  "Custody pending T r i a l ” . "

F in a l ly ,  i t  l s  .important to  enphaelse  t h a t  a r t i c l e  16 o f  the  192 5 C o n s t i tu t io n  
mad0 p ro v is io n  for. the  a c t io n  f o r  enforcement o f  r i g h t s  o r  habeas  co rpus , a  remedy 
now embodied ' in  c h ap te r  I I  o f  C o n s t i tu t io n a l  Act ITo. 3 and r e g u la te d  by o th e r  l e g a l  
p ro v is io n s  to vh ich  wo have a lread y  r e f e r r e d  i n  the  .-reneral s e c t io n .  "
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A r t i c l e  10

Comment

The p ro v is io n s  r e g a rd in g  p ro c e d u ra l  g u a ra n te e s  x-/hich have ueen analysed  
p r o t e c t  in d iv id u a ls  deprived  o.f t h e i r  l i b e r t y  and ensure  due r e s p e c t  f o r  the  
human p e rso n .  I t  i s  hard, to  .imagine hox; Io c s  o f  d ig n i t y  could o ccu r  x-/hen the  
b a s ic  p r i n c i p l e  01 the  C h ilean  c r im in a l  o rd e r  i s  to  r e h a b i l i t a t e  the  convicted... 
pe rson  and to  equip him to  p±ay a 'd ig n i f ie d  r o le  i n  s o c ie ty .

1'he C hilean  Penal Code, i n  p a r t  I ,  t i t l e  I I I ,  r e g u la te s  the  l e g a l  s i t u a t i o n s  
c vered by a r t i c l e  10, p a rag rap h s  2 (a )  and 2 (b ) ,  o f  the  Covenant. Thus a r t i c l e  0.7 ■ 
of th e  Code s t i p u l a t e s  t h a t :

"Persons sen tenced  to  medium-term imprisonment x/ith compulsory work ■ 
s h a l l  serve t h e i r  sen ten ces  i n  p e n i t e n t i a r i e s ;  p e rso n s  sen tenced  to  
d e te n t io n  s h a l l  -serve them i n  p r i s o n s .  In  bo th  ty p e s  o f  e s ta b l ish m e n t  
o f fe n d e rs  below 20 y e a r s  o f  age S h a ll  be du ly  se p a ra te d ,  so lo n g  a s  no 
s p e c ia l  e s ta b l ish m e n t  has been b u i l t  i n  which they  can serve  t h e i r  
s e n te n c e s ."  . __

This a r t i c l e  x:as amended by Lax/ lio. 4447 o f  25 October 1928, r e g a rd in g  th e  
p r o t e c t io n  o f  m inors, and subceq 'aently  by Lax/ITo. 16, 610, x/hich e s t a b l i s h e d  th e  
d e f i n i t i v e  t e a t  o f  th e  Lax/ on M inors, dated 3 February  195?• The l a t t e r  Lax-/' 
c re a te d  a l e g a l  p e rso n  under p u b l ic  lax/, e n t i t l e d  the  n a t io n a l  J u v e n i le  C ouncil,  
and e n t ru s te d  i t  x/ith the  tael; o f  p la n n in g ,  su p e rv is in g ,  c o -o rd in a t in g  and 
prom oting the  fu n c t io n in g  and o r g a n iz a t io n  o f  p u b l ic  o r  p r i v a t e  b o d ie s  and 
s e rv ic e s  a f fo rd in g  a s s i s t a n c e  and' p r o t e c t io n  to  m inors X '/ho . f in d  them selves  i n  
an i r r e g u l a r  s i t u a t i o n .

I t  i s  o f  g r e a t  i n t e r e s t  to  p o in t  out t h a t ,  as  the  r e s u l t  o f  the  enactment 
o f  th e  1923 Lax/ on Minors, the  J u v e n i le  C ourts  x/ere c r e a te d  i n  C h ile  a s  p a r t  o f  
the C h ilean  j u d i c i a l  pox/cr.

Lax-/ lío. 1 6 ,6l3.. f u r t h e r  s t i p u l a t e s  t h a t ,  a t  the  s e a t  o f  every  ju v e n i le  c o u r t ,  
th e re  s h a l l  be an e s ta b l ish m e n t  Icnoxm as  th e  House o f  M inors, in te n d e d  f o r  the  
r e c e p t io n  o f  th e  l a t t e r  x/hen th ey  a re  d e ta in ed  o r  a re  to  appear b e fo re  the  ju d g e .
Such e s ta b l ish m e n t  s h a l l  a l s o  f u l f i l  the  fu n c t io n s  of a  c e n t r e  o f  o b se rv a t io n ,  
t r a n s i t  and d i s t r i b u t i o n .

The House o f  Minors s h a l l  have -tx/o c b n p le te ly  s e p a ra te  s e c t io n s .  Minors 
be liev ed  to  have committed a c t s  x/hich c o n s t i t u t e  crim es, o ffen ces  o r  m inor 
o ffen ces  s h a l l  be adm itted  to  one such s e c t io n  and s h a l l  remain th e re  -until .the 
judge de te rm ines  w hether they  a c te d  x/ith Joiov/lc-lge o f  the  x/rongful n a tu re  o f  t h e i r  
deed o r  ta k e s  a d e c i s io n  on t h e i r  c a se .  Minors.who on ly  r e q u i r e  a s s i s t a n c e  and 
p r o te c t io n  s h a l l  be adr.ti.tted to  the  o th e r  such s e c t io n ,  knox/n as the  C entre  f o r  
O bservation , T r a n s i t  and D i s t r i b u t i o n ,  and s h a l l  remain th e re  pending the  
adoption  o f  measures in  t h e i r  r e g a rd .

. F in a l ly ,  we must s t a t e  t h a t  ou r  p r i s o n  system g r e a t s  anyone sentenced  to  
imprisonment o r  d e te n t io n  freedom, tó  perform  x/ork o f  h i s  choosing f o ^ / h i s  own 
advantage, always prov ided  th a t  such x/ork i c  com patible  v i t h  the V .isc ip l in a ry  r u l e s  
o f  the pena l e s ta b l i s h m e n t ."  - . .
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.A rtic le  11 _ •

Comment'

In our counti-y th e re  a re  no l e g a l  r u l e s  under which a person  can be im prisoned  
m erely  on the  ground of i n a b i l i t y ' to  f u l f i l  a c o n t r a c tu a l  o b l i g a t i o n s a v e  t h a t ,  
on an e x c e p t io n a l  b a s i s ,  i t  in  p e rm it te d  to  d e ta in  a  person  g u i l t y  o f  f r a u d u le n t  
ban k ru p tcy , v h ic h  c o n s t i t u t e s  a  c r im in a l  o f f e n c e .

A r t ic le  12

Paragraphs 1 , 2 ,  5 and 4 - Commen t

The 1925 P o l i t i c a l  C o n s t i tu t io n  o f  the  S t a t e , in  i t s  ■ a r t i c l e  10, p a ra g ra p h  15, 
g u a ran tee s  "Freedom to  r e s id e  a t  any p lace  in  the  Pte p u b l ic ,  to  move f r o m . one p la c e  
t c  a n o th e r ,  o r  to  d e p a r t  from the n a t io n a l  t e r r i t o r y  w ith o u t  b e in g  s u b j e c t ,  o th e r  
than  as determ ined by l a v ,  to  a r r e s t ,  p ro ,"ecu tio n s im prisonm en t' o r  l o c a l  ban ishm ent, 
p ro v id ed  t h a t  the  p o l ic e  r e g u la t io n s  a re  complied w ith  and a lv a y s  e x c e p t in g  any 
damage to  t h i r d  p a r t i e s " .

As vas  s t a t e d  in  connexion v i t h  a r t i c l e  9 o f the  Covenant, ou r c o n s t i t u t i o n a l  
r u l e s , as s e t  f o r t h  in  a r t i c l e  1 , pa ragraph  6, o f  C o n s t i tu t io n a l  Act l ío . 3, a l s o  ' - 
g u a ran tee  the r i g h t  to  l i b e r t y  and s e c u r i t y  o f  person  and , c o n se q u e n t ly ,  the  r i g h t  
to  r e s id e  and remain a t  any p lace  in  the  R e p u b l ic , to  move from one 13la c e  to  a n o th e r ,  
and to  e n te r  o r  d e p a r t  from th e  n a t io n a l  t e r r i t o r y ,  p rov ided  t h a t  l e g a l  requ irem en ts  
a r e  observed and a lvays  ex ce p tin g  any p re ju d ic e  to  t h i r d  p a r t i e s .

A r t ic le  1 , paragraph  6 ( a ) ,  o f  C o n s t i tu t io n a l  Act ITo. 3 p ro v id e s  t h a t  nó one
s h a l l  be deprived  of o r  r e s t r i c t e d  in  h is  p e rso n a l  l i b e r t y , e x ce p t  in  th e  case s  and
in  the  manner l a i d  dovn by the  C o n s t i tu t io n a l  A c ts , the  C o n s t i tu t io n  and. the  law s .

In la y in g  down ‘the  r u l e s  mentioned above, the  c o n s t i t u a n t , power na.de 
p ro v is io n s  f o r  th re e  s p e c i f i c  r i g h t s  u n d ; r  the  guaran tee  of... p e r s o n a l  l i b e r t y  :

1. Freedom of movement, by v i r t u e  of wiiich a l l  i n h a b i t a n t s  may move from o r  
to  any p lace  in  th e  n a t io n a l  t e r r i t o r y , and d e p a r t  from and r e t u r n  to  i t ;

2. Freedom of r e s id e n c e ,  under which any person can become d om ic iled  o r  
r e s id e  in ' the  p lace  of h is  c h o ic e ,  change h is  dom icile  ó r  re s id e n c e  and e s t a b l i s h  
a n o th e r ;  and . . . . '

3 . P ro te c t io n  a g a in s t  a r b i t r a r y  a c t s , acco rd in g  to  which no one can be
su b je c te d  to  a r r e s t , p ro s e c u t io n , imprisonment or. lo c a l  banishm ent e x c e p t  in  the  
cases  and in  the  manner l a id  clown by law. * •

líest r i e t i o n s  on the above-mentioned r i g h t s  can bo imposed o n ly  f o r  r e a s o n s  o f 
'  n a t io n a l  s e c u r i t y ,  in  emergency s i t u a t i o n s  which endanger the  a t ta in m e n t  o f  n a t io n a l  

o b j e c t iv e s .  Under a r t i c l e  2 of C o n s t i tu t io n a l  Act ifo„ 4$ the fo l lo w in g  a re  c a se s  
of emergency; s i t u a t i o n  of e x te rn a l  o r  i n t e r n a l  w ar , c i v i l  commotion, l a t e n t  
subversion  and p u b lic  d i s a s t e r .
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Since th in  q u es t io n  has been d e a l t  v i t h .in  the  g e n e ra l  p a r t  o f  t h i s  r e p o r t ,  
r e fe re n c e  should  be nade to  the c o n te n ts  o f  that- s e c t io n  f o r  the purposes  of

- a n a ly s in g  th e se  s t a t e s  o f  emergency.

A r t i c l e  13 ,

Comnen t

Lair I To. 1 2 ,9 2 7 s concern ing  the s e c u r i t y  of the  S t a t e ,  p u b lish ed  in  the  
D ia r io  O f i c i a l  of 6 August 195O la y s  dovn r e g u la t io n s  in  a r t i c l e  5 of t i t l e  I  
("Offences a g a in s t  N a tio n a l S o v e re ig n ty  and the  E x te r n a l  S e c u r i ty  o f  the  S t a t e " ) ,  
cover ing  the  l e g a l  s t a t u s  of. an a l i e n  co n v ic ted  o f  any o f th e  o ffen ces  r e f e r r e d  to  
in  t h a t  t i t l e . This a r t i c l e  p ro v id es  as fo .llovs : "The P r e s id e n t  of th e  R epub lic
s h a l l  o rd e r  any a l i e n  co n v ic ted  o f  any o f  the  o ffen ces  r e f e r r e d  to  in  t h i s  t i t l e  
to  be e x p e l le d  from the n a t io n a l  t e r r i t o r y ,  once h is  sen tence  has been s e r v e d .  
Expulsion  s h a l l  n o t ,  however, be e f f e c t e d . i n  the  case  o f  a l i e n s  vho have a  C hilean  
spouse o r  c h i l d r e n ."

Sub jec t to  the  excep tion  m en tioned , C hilean c r im in a l  la v  makes no d i s t i n c t i o n  
between C hileans  and a l i e n s  as r e g a r d s .punishment f o r  c r im in a l  a c t s  o r  o m is s io n s .

A r t i c l e  -14

Commen t  - .

As mentioned e a r l i e r ,  the P o l i t i c a l  C o n s t i tu t io n -  o f  the  .S ta te  of 1 9 2 5 , in  i t s  
a r t i c l e  10, pa rag rap h  1 , l a i d  doxm the  p r in c ip l e  of e q u a l i t y  b e fo re  the l a v ,  and 
in  i t s  a r t i c l e s  11 to 20 p re s c r ib e d  the  f e r n  in  v h ich  a"person  should c r  c o u ld  be 
a r r e s t e d ,  on the  b a s i s  o f  the  p r in c ip l e  t h a t  no person  may be co n v ic ted  e x c e p t  by 
due le g a l  p ro cess  and p u rsu a n t  to  a  la v  p ro rju lga ted  be fo re  the  çomniicsion o f  the  - 
a c t  fo rk in g  th e  s u b je c t  of the  j u d i c i a l  p ro c e ed in g s .

C o n s t i tu t io n a l  Act ITo. 3, in  a r t i c l e  1, paragraphs 2 and 3 p roc la im s th e se  
p r in c ip l e s  by en su r in g  to a l l  persons :

"2. E q u a l i ty  b e fo re  the l a v .  In Chile  th e red a re  no p r iv i l e g e d  
in d iv id u a ls  o r  g ro u p s . /

"Men and women s h a l l  en joy  .equal r i g h t s  i -

" ï le i th e r  the la v  no r  the  a u t h o r i t i e s  may e s t a b l i s h  a r b i t r a r y  
d i s c r im in a t io n s . " —f

"3 . Equal p ro te c t io n  of the  la v  in  the e x e rc is e  o f  t h e i r  r i g h t s  .

"Everyone has the r i g h t •to  l e g a l  defence and no a u t h o r i t y  o r  i n d i v i d u a l  
may p re v e n t ,  r e s t r i c t  o r  i n t e r f e r e  v i t h  the  due in te r v e n t io n  o f  co u n se l  i f  
i t  has been re q u e s te d .  In the  case  o f  members o f  the armed f o r c e s , th e  - 
fo rc e s  o f  o rd e r  and the p u b lic  s e c u r i t y  f o r c e s ,- t h i s  r i g h t  s h a l l  be g o v e rn e d , 
as re g a rd s  a d m in is t r a t io n  and d i s c i p l i n e ," by the  r e l e v a n t  norms of t h e i r  
r e s p e c t iv o  r e g u la t i o n s .  . . .
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"The lav; s h a l l  make p ro v is io n  f o r  l e g a l  ad v ice  and- defence  in  the  case  
those  who a re  unable  to o b ta in  i t  f o r  them selves .

"No one s h a l l  be t r i e d  by s p e c ia l  com m issions, b u t  on ly  by the  t r i b u n a l  
a ss ig n ed  to  the  person concerned by lav; and p r e - e s t a b l i s h e d  by  lav;.

"Any judgement of an organ e x e r c i s in g  j u r i s d i c t i o n  must b e 'b a s e d  on a .  
la w fu l ly  conducted p r i o r  t r i a l .  The l e g i s l a t o r  s h a l l  in  a l l  ca se s  e s t a b l i s l  
g u a ran tee s  of a rea so n ab le  and j u s t  p ro ceed in g .

"In c r im in a l  c a s e s ,  no o ffen ce  s h a l l  be p u n ish a b le  by a  p e n a l ty  o th e r
■ than t h a t  s p e c i f i e d  i  ■> a  lav; promulgated p r i o r  to  th e  om ission  o f th e  o ffen ce  

u n le s s  a  nev; lav; i s  more fa v o u ra b le  to  the  a c c u se d " .

The C hilean Code o f Pena l Procedure p ro v id e s , in  i t s  a r t i c l e  1 t h a t  the  c o u r ts  
of the  R epublic  have j u r i s d i c t i o n  over Chileans and o v e r  a l i e n s  f o r  the  purpose  of 
t r y in g  o ffen ces  committed in  C hilean t e r r i t o r y ,  save in  th e  cases  excep ted  u n d e r  
the g e n e r a l ly  recogn ized  r u l e s  o f  i n t e r n a t i o n a l  l a v .

A r t i c l e  1 4 paragraph  1 , second sen ten ce  o f  the  Covenant s t a t e s :  "In  the
d e te rm in a tio n  o f any c r im in a l  charge a g a in s t  him, o r  o f  h i s  r i g h t s  and o b l ig a t io n s  
in a  s u i t  a t  law, everyone s h a l l  be e n t i t l e d  to  a  f a i r  and p u b l ic  h e a r in g  by a  
com petent, independent and im p a r t i a l  t r i b u n a l  e s t a b l i s h e d  by  l a v . "

The Chilean l e g i s l a t i o n  re g a rd in g  procedure lay s  doxm the  p r i n c i p l e  o f  the  
p u b l i c i t y  o f  j u d i c i a l  p ro c e e d in g s .  A r t i c l e  9 o f  the  Code o f  O rg an iza t io n  o f  the  
Courvs p rov ides  t h a t  ju d ic ia l" p ro c e e d in g s  a re  p u b l i c ,  e x c e p t  as o th e rw ise  p ro v id ed  
by lav;. So f a r  as c r im in a l  procedure  i s  concerned , one o f  th e se  e x c e p t io n s  i s  
the  p re l im in a ry  in v e s t ig a t io n '  o r  examination- which i s  conducted  in  s e c r e t ;  t h i s  
precedes the  t r i a l  and i t s  o b je c t  i s  ,to g a th e r  the  n e c e s sa ry  ev idence  f o r  the  
purpose o f  b r in g in g  a charge a g a in s t  the accused  o r  o f  d e c l a r in g  t h a t  t h e r e  i s  no 
case to  a n sv e r .  On the com pletion  o f the  s e c r e t  p r e l im in a r y  i n v e s t i g a t i o n ,  th e  
accused i s  fo rm a l ly  charged and s ta tem e n ts  f o r  the  d e fence  a re  s u b m it te d ;  n e i t h e r  
th i s  no r any subsequent s tag e  o f  the p roceed ings  i s  covered  by  any e x c e p t io n  
w hatsoever to  the  p u b l i c i t y  of " ju d ic ia l  p ro c e ed in g s .  . "

As reg a rd s  the o th e r  p ro ced u ra l gua ran tees  c o n ta in e d  in  a r t i c l e  14, 
paragraph  1 , of the  Covenant, C hilean l e g i s l a t i o n  la y s  dovn c l e a r ,  p r e c i s e  and 
e a s i l y  a p p l ic a b le  r u le s  f o r  de te rm in ing  -which i s  the  com petent c o u r t  to  d e a l  w ith  

.a  c i v i l  o r  c r im in a l  c a se ,  and so avoids any u n n ecessa ry  d e la y  v h ich  m ight p r e ju d ic e  
the d e fen d an t .  - -

A f u r t h e r  requ irem en t o f  the  p ro v is io n  u nder comment i s  t h a t  th e  j u d i c i a l .bedy 
must be independent.and  i m p a r t i a l . " '  In t h i s  r e s p e c t ,  the  Code o f  O rg a n isa t io n  
of the  C ourts ,  in  i t s  a r t i c l e s  194 to  221, makes f u l l  and e la b o r a t e  p ro v is io n  f o r  
a  x;hole s e r i e s  o f  o b je c t io n s ,  and ch a l len g es  by means o f which any person  vho has 

v to  appear in  c o u r t  may ap p ly  f o r  the  ex c lu s io n  from h i s  c ase  o f  a  judge whom he 
co n s id e rs  to  be lack ing  the  n e ce ssa ry  i m p a r t i a l i t y  f o r  t r y i n g  him. . In a d d i t i o n ,  s  
in  c e r t a i n  c ircum stances  the  judge h im se lf  i s  r e q u ire d  -  because p e r s o n a l ly  

• im p lica ted  -  ' ,0 renounce h i s  p a r t i c i p a t i o n  in  the  p ro c e e d in g s ,  w i th o u t  w a i t in g  f o r  
the o b je c t io n  of the i n t e r e s t e d  p a r ty ;  in  any such case  the  judge communicates the  
reasons f o r  h is  r e n u n c ia t io n  to  the  judge d e s ig n a ted  by lax; to  a c t  in  h i s  s t e a d .  -
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The independence o f the  c o u r ts  c f  j u s t i c e  i s  l a id  dovra in  g e n e ra l  t e r n s  in  
a r t i c l e  30 o f  the  P o l i t i c a l  C o n s t i tu t io n  c f  1925 and in  L e g is la t iv e  D ecree Ho. 1 of 
1973  and has been developed in  a number o f  p ro v is io n s  re g a rd in g  the  s t r u c t u r e  and 
fu n c t io n in g  o f  the  j u d i c i a l  power vh ich  guaran tee  t h e i r  c o u p le te  independence in 
making the d e c i s io n s  w ith in  t h e i r  competence.

The req u irem en t t h a t  the  c o u r t  must have been - e s ta b l i s h e d  by la v  i s  one of th e  
c o n s t i t u t i o n a l  bases  of" the j u d i c i a l  po-.r:r i n . the  Chilean p ro c e d u ra l  sy s tem ; i t  
i s  l a i d  dovn in  a r t i c l e  GO of the  P o l i t i c a l  C o n s t i tu t io n  of 19-5 and r e p e a t e d  in  
a number o f  o th e r  l e g i s l a t i v e  p r o v is io n s .

R egarding  the pox/er o f  the  cou rts ,  c f  j u s t i c e  to  r e s t r i c t  the- d i s c l o s u r e  by the  
P re s s  o f  j u d i c i a l  p roceed ings  in  cases  vhere  such d is c lo s u re  ¡night p r e ju d ic e  the 
i n t e r e s t s  o f  j u s t i c e  Chilean l e g i s l a t i o n  c o n ta in s  r u le s  t h a t  shov hoi/ 
c o n s c ie n t io u s ly  th i s ,  d e l i c a t e - n a t t e r  ha.s been re g u la te d .  F o r  exam ple, th e  s ta g e  
o f th e  t r i a l  r e f e r r e d  to as  the  i n v e s t ig a t io n  i s  s e c r e t ,  as has been m entioned 
e a r l i e r .  In a d d i t io n ,  the  judges have the  pox/er to  p lace  in  c o n f i d e n t i a l  
s a fe -k e e p in g  any reco rds  concern ing  a  t r i a l  in  p rocess  \ ih ich , by t h e i r  n a t u r e ,  
n ig h t  a f f e c t  the  honour of. the  persons o r  o th e r  i n t e r e s t s  t h a t  dese rve  p r o t e c t i o n .  
The f a c t  t h a t  a  re c o rd  i s  p laced  in c o n f id e n t i a l  s a fe -k e e ^ in g  does n o t  mean t h a t  i t  
i s  s e c r e t  s t r i c t o - s e n su ; i t  n^ans , r a t h e r ,  t h a t  knowledge o f  the  p ro ceed in g s  i s  
U n i t e d  s t r i c t l y  to  the o f f i c i a l s ,  i n t e r e s t e d  p a r t i e s  and advoca tes  o r  c o u n se l  
d i r e c t l y  concerned .

The req u irem en t in  the Covenant t h a t  everyone charged x /ith  a  c r im in a l  o ffen c e  
s h a l l  have the  r i g h t  to  be presumed in n o cen t u n t i l  proved g u i l t y  acco rd in g  to  law 
i s  th e  s u b je c t  o f  a perem ptory p ro v is io n  in  the Chilean P ena l Code, a r t i c l e  79 of 
which s t a t e s  t h a t  no p e n a l ty  may be- en fo rced  excep t p u rsu an t to a f i n a l  judgem ent, 
which means a  judgement a g a in s t  which th e re  i s  no ap p ea l .

J u d ic i a l  d e c is io n s  become opera tive- .only upon be ing  n o t i f i e d  acco rd in g  to  lav/, 
s u b j e c t  to  c e r t a i n  express  s t a t u t o r y  e x c e p t io n s .  This i s  the  g e n e ra l  r u l e  o f  
p rocedure  f o r  the  purpose of o b ta in in g  n o t ic e  of decisic-ns made in  j u d i c i a l  
p ro ceed in g s ;  the  r u le  i s  l a i d  doxra in  a r t i c l e  35 o f the Code of C iv i l  P ro c e d u re .

C rim inal p roceed ings  a re  governed by an express  p ro v is io n  in  a r t i c l e s  276  and
277 o f ■ the Code o f Penal P ro ced u re , under vh ich  the o rd e r  d i r e c t i n g  th a t  the  
accused  i s  to  s tan d  t r i a l  o r  i s  tc  be r e le a s e d  must be n o t i f i e d  to the  d i r e c t o r  
o f  the  d e te n t io n  c o n tre  where the accused person  i s  h e ld  in  c u s to d y  and t o . t h a t  
person  h im s e lf ;  th a t  p e rso n , i f  o rdered  to s tan d  - t r i a l ,  w i l l  in d ic a te  in  w r i t i n g  
th e  names of the  advocate  and counse l whom-he ap p o in ts  to defend and r e p r e s e n t  
him. F a i l in g  such appoin tm ent, the advocate  and counse l w i l l  b e :ap p o in ted  f o r  
him by the c o u r t  from among those  on the  du ty  r o s t e r ;  c o u n s e l 's  f e e s  a re  payab le  
b y  the accused u n le s s  he i s  e l i g i b l e  f o r  the  b e n e f i t  o f l e g a l  a id  on grounds of 
p o v e r ty .

Under a r t i c l e s  3>-, 21/. and 215 o f the  Code o f  Penal P rocedu re , i f  the  accused
does n o t  knox/ S pan ish , o r  in  d e a f ,  mute o r  deaf-m ute , an i n t e r p r e t e r  x / i l l  be
ap p o in ted  who x / i l l  bo rem unerated from p u b lic  fu n d s . .

(b) W ith re fe re n c e  to the  p ro v is io n  .under x/hich a person a w a it in g  t r i a l  i s  
to  h ave 'adequa te  time and f a c i l i t i e s  f o r  the  p re p a ra t io n  of h i s  d e f o r c e , i t  i s  
p o in te d  out t h a t  u nder a r t i c l e  o f  the Ch i l  Code c.f Penal P rocedure  the
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accused has s ix 'd a y s  1 time (exc lud ing  h o l id a y s )  in  which to  r e p l y  to  th e  c h a r g e .
I f  th e re  a re  s e v e ra l  accused , and t h e i r  defencés  a re  in c o m p a t ib le , th ey  u se  t h i s  
p e r io d  s u c c e s s iv e ly ,  a  r u l e  which in  p ro c e d u ra l  p r a c t i c e  i s  a p p l ie d  in  any c a s e .
As re g a rd s  the  f c . c i l i t i e s  which the  .accur.ed may use  in  h i s  d e fe n c e ,  p u rs u a n t  to  
a r t i c l e  450 of the  s a id  Code he iv.ay r e q u e s t  the  c o u r t  to  tak e  any measures r e l a t i n g  
to  evidence and may produce w hatever evidence he c o n s id e rs  s u b s t a n t i a t e s  h i s  
c a s e . Under a  number o f  p ro c e d u ra l  r u l e s  the  c o u r t  may n o t  r e f u s e  to  r e c e iv e  such 
evidence ; i t  w i l l  weigh the ev idence  in  accordance v i t h  s p e c i f i c  r u l e s  r e g a rd in g  

■ th e ''com parative  assessm ent of e v id e n t i a r y  m a t e r i a l . C onsequen tly , u n d e r  the  
Chilean r u l e s  of procedure the  system  in  fo r c e  i s  t h a t  o f  "graded" ev id en ce ,  
a lth o u g h  e x c e p t io n a l ly  the  f r e e  judgement o f  the  c o u r t  or- i t s  a p p r a i s a l  on the  
b a s is  of e q u i ty  i s  a cc e p tc d .

(c) The r u le  in  a r t i c l e  14, p a rag raph  3 ( c ) ,  of' the  Covenant i s  f u l l y  
s a t i s f i e d  by the  Chilean Code of Penal P ro ce d u re , a r t i c l e  556  of which s t a t e s  : ■ 
"D etention  pending t r i a l  s h a l l  l a s t  f o r  so long o n ly  as the  c ircu m stan ces  which 
occasioned  the d e te n t io n  s u b s i s t . The person  h e ld  in  c u s to d y  o r  d e ta in e d  s h a l l  
be r e le a s e d  a t  any s ta g e  of the  case  a,t which h i s  innocence becomes a p p a r e n t . "
The a r t i c l e  goes on to  p r o v id e : t h a t ■a l l  the  o f f i c i a l s  concerned  in  p ro c e ed in g s  must 
p ro long f o r  the  s h o r t e s t  p o s s ib le  time the  cus to d y  o r  d e te n t io n  o f  u n t r i e d  p r is o n e rs  
o r  of persons he ld  pending t r i a l .

(d) This requ irem ent i s  f u l l y  reco g n ized  in  C h i l e , as e x p la in e d ' in  the  
e a r l i e r  comments on a r t i c l e  1 4 , pa rag raph  1 o f  the  C ovenant. . . .

( e ) ,  ( f  ) ' and (g) The p ro ced u ra l  r u l e s  in  fo rc e  in  C h ile  f u l l y  g u a ran tee  these , 
r i g h t s , as s t a t e d  in  the  e a r l i e r  comments on p a rag raph  1 o f  t h i s  a r t i c l e .

4. Under the  procedure  a p p l ic a b le  to  ju v e n i le s  in  C hile  th e y  q u a l i f y  f o r  
s p e c ia l  tre a tm e n t under a r t i c l e  7 2  o f the  Penal C o d e w h ic h  p ro v id e s  t h a t  a  pe rson  
under the  age of 1C and- over the  age' of 16 y e a rs  who i s  n o t  exempt from  r e s p o n s i b i l i  
in  as much as the  competent c o u r t  has h e ld  t h a t  he a c te d  w ith  d isce rn m en t i s  l i a b l e  

..to the  p e n a l ty  i n f e r i o r  in  degree to the  l e a s t  sev e re  o f  the  p e n a l t i e s  p re s c r ib e d  
by law f o r  the  o ffence  f o r  which he i s  r e s p o n s ib le .

5. Chilean l e g i s l a t i o n  complies th roughout w ith  th e  l e t t e r  and s p i r i t  o f  
a r t i c l e  14» paragraph 5 , o f the Covenant. Under a r t i c l e  54. o f  the  Code o f  P en a l 
P ro ced u re , an appeal l i e s  a g a in s t  a  f i n a l  judgement o f  f i r s t  i n s ta n c e  in  a  
c r im in a l  c a s e .  An appea l l i e s  a l s o  a g a in s t  o th e r  judgements which cause  i r r e p a r a b le  
harm.

■ Furtherm ore , a r t i c l e s  533 and 534 o f  the s a id  Code e s t a b l i s h  th e  i n s t i t u t i o n  
of the  ad v iso ry  o p in io n . Under th ese  p r o v i s i c n s ,  f i n a l  judgements o f  f i r s t  
i n s t a n c e , i f  n o t  reviewed by the n ex t  h ig h e r  c o u r t  .on a p p e a l ,  a re  rev iew ab le  
through the  proccss  o f  the  a d v iso ry  op in ion  in  the fo l lo w in g  ca se s  : ■

(1) y/here the  judgement o rd e rs  a p e n a l ty  of imprisonment w ith  h a rd  la b o u r ,  
imprisonment, fo rce d  r e s id e n c e ,  banishment- o r  e x i l e  f o r  a  te rm  exceed ing  
one y ea r  o r  any more severe  p e n a l ty  ;

( 2 ) Y/here the t r i a l  concerns an o ffence  f o r  which, the  law p r e s c r i b e s  a  v e ry  
severe  p e n a l ty .  . .
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6 . The r i g h t  to  com pensation in  cacos where a c o n v ic t io n  i s  su b se q u e n t ly  
r è v e rsed  i s  g uaran teed  by the  .C o n s t i t u t i o n . A r t i c l e  1, pa ragraph  6 ( f  ) ,  o f  
C o n s t i tu t io n a l  Act ITo. 3 p ro v id e s  :

- "In  the  even t o f  th e  d e f i n i t i v e  te rm in a t io n  of p roceed ings  
( s o b re se im ie n to ) o r  a c q u i t t a l ,  a person  vho has been t r i e d  o r  c o n v ic te d  in  
any c o u r t  as a  r e s u l t  o f  a j u d i c i a l  d e c is io n  v.'-hich the Supreme Court d e c l a r e s  
to  have been u n j u s t i f i a b l y  in  e r r o r  o r  a r b i t r a r y  s h a l l  be e n t i t le d ,  to  
compensation f r o n  the  S ta te  f o r  any m a te r ia l  and m oral damage s u f f e r e d  by  
h im . The amount of compensation s h a l l  be' j u d i c i a l l y  determ ined in  b r i e f  
summary proceed ings  a t  v h ic h  the ev idence s h a l l  be a p p ra is e d  on the  b a s i s  of 
e q u i t y " . - - -

7 . The r i g h t  g ua ran teed  in  t h i s  pa rag raph  i s  f u l l y  recogn ized  by  C h ilean  
law . The Code -of C iv i l  P ro ced u re ,  in  i t s  a r t i c l e s  175 j 1?6 and 177? p ro v id e s  
t h a t  d e f i n i t i v e  r u l in g s  o r  f i n a l  i n t e r l o c u t o r y  d e c is io n s  have the e f f e c t  of c l o s i n g

" th e  case-. . Chilean c r im in a l  l a v  a p p l ie s  th e se  p ro v is io n s  by analogy  and - p u r s u a n t  
to  them no person  cay  be t r i e d  o r  co n v ic ted  f o r  an o ffen c e  f o r  v h ich  he has 
p re v io u s ly  been c o n v ic te d .

A r t i c l e  15

CCmment *

As in d ic a te d  in  the comments on the  p reced ing  a r t i c l e s , p o s i t iv e  C h ilean  la v  
com plies f u l l y  with, the  r u l e  in  a r t i c l e  15 o f  the  Covenant. The C hilean 
C o n s t i tu t io n a l  Act ITo. 3 la y s  dovr¡ -exprès s l y  the  p r in c ip le ,  o f  n o n - r e t r o a c t i v i t y  
in  c r im in a l  p ro c e e d in g s , e x cep t  in  so f a r  -as a. nev law p ro v id es  f o r  more fa v o u ra b le  
t r e a tm e n t  f o r  th e  person concerned .

A r t i c l e  1, pa ragraph  5> f i n a l  subparagraph , s t a t e s  t h a t  in  c r im in a l  c a s e s  
no o ffence  s h a l l  be p un ishab le  by a  p e n a l ty  o th e r  than  t h a t  s p e c i f i e d  in  a  law  
prom ulgated p r i o r  to  the  commission o f  the  o f fe n c e ,  u n le s s  a  nev la v  i s  more 
fav o u ra b le  to  the  a cc u sed .

C onsequently , the p ro v is io n s  o f  the Chilean C o n s t i tu t io n  e x p re s s ly  l a y  doxm ,
'h e  p r in c ip l e  of the  ñon—r e t r o a c t i v i t y  o f  - the  c r im in a l  -law, and" by v i r t u e  o f  
t ’n i s  p r i n c i p l e  a  c o n v ic t io n  must be c o n s i s t e n t  w ith  the l a v  as prom ulgated b e fo re  
the  commission of the  o f f e n c e . A cco rd ing ly , nobody .nay be sen tenced  to  a  
p e n a l ty  imposed under 'a law en ac ted  . a f t e r  the  commission o f  the  c r im in a l  o f f e n c e , 
u n le s s  i t  i s  more fav o u rab le  to. the  accused ( fo r  exaxaple, a. lav; a b o l i s h in g  o r  
reduc ing  the  p e n a l t y ) . . .
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A r t i c l e  16 '

Coonsnt

The f i r s t  p o in t  to  note" i s  t h a t  u nder Chilean law, " j u r i d i c a l  p e r s o n a l i t y ” 
i s  an a t t r i b u t e  o f  ¿ ju r id ica l  p e rso n s ,  such a s  c o rp o ra t io n s ,  companies and the  - 
l i k e .  5 /  ' ' "

Hot on ly  the P o l i t i c a l  C o n s t i tu t io n  c f  the S ta te  and the  C o n s t i tu t io n a l '  A c ts  
o f  Chile b u t  a l s o  C hilean  c i v i l  la v  rocognise  the r i g h t  o f  " j u r i d i c a l  p e r s o n a l i t y " .

A r t i c l e  54 c f  the  C iv i l  Code d i s t in g u i s h e s  between n a tu r a l  anc j u r i d i c a l  • 
p e rso n s .  The form er a re  de fined  in  a r t i c l e  55 as  fo l lo w s :  "The te rm  1 p e r s o n s '

. means any in d iv id u a l s  o f  the  human r a c e ,  i r r e s p e c t i v e  o f t h e i r  age, sex , l i n e a g e ,  
o r  s t a t u s .  They are  divided- in to  C h ileans  . and a l i e n s 11.

A r t i c l e  56 p ro v id e s  t h a t  the  term  "C hilean" means any person  so d e s c r ib e d  in  
the  C o n s t i tu t io n ;  any person  n o t  so d e sc r ib e d  i s  an a l i e n .  A r t i c l e  57 l a y s  down 
the  p r in c ip l e  t h a t  the  lax/ does n o t  recogniz-e any d i f f e r e n c e s  between a C h ilean  
and an a l i e n  in  re g a rd  to  the  a c q u i s i t i o n  .and- enjoyment o f  the c i v i l  r i g h t s  
re g u la te d  by the Code.

Book I ,  T i t l e  33» o f  the  _C iv i l  Code l a y s  dox/n r e g u la t i o n s  f o r  j u r i d i c a l  
p e rso n s ;  a r t i c l e  545 c o n ta in s  the fo llo w in g  d e f i n i t i o n :  ,!A j u r i d i c a l  p e rso n  i s  •'
a f i c t i t i o u s  p e rson , capable o f  e x e r c i s in g  r i g h t s  and c o n t r a c t in g  c i v i l  
o b l ig a t io n s  and o f b e in g  re p re se n te d  in  c o u r t  and o th e rw is e .  J u r i d i c a l  p e rso n s  
are  o f  two k in d s :  c o rp o ra t io n s  and p h i la n th ro p ic  f o u n d a t io n s " .

P u rsu an t t-ç> a r t i c l e  72, pa rag raph  11, o f  the P o l i t i c a l  C o n s t i tu t io n  o f  th e  
S ta te ,  i t  i s  an a t t r i b u t e  o f  the P r e s id e n t  of the R epub lic  to  approve a g r a n t  o f  
j u r i d i c a l  p e r s o n a l i t y .  *

The. s u b je c t  i c  governed by the r e g u la t io n  re g a rd in g  the g ra n t  o f  j u r i d i c a l  
p e r s o n a l i ty ,  c u r r e n t ly  in  fo r c e ,  x/hich iras p u b lish ed  in  the  D ia r io  O f i c i a l  - 
iío. 26,467 o f 18 June I 9 7 6 . ■ • - -

2 J  T r a n s l a t o r ' s  n o te ;' The comment r e l a t e s  to  the  Span ish  t e x t  o f  a r t .  16 
o f  the Covenant x/hich speaks o f  p e rso n a l id a d  j u r í d i c a ; the  E n g l ish  text- speaks 
o f  "a person  befo re  the lax/". .
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A r t i c l e  17

Pg.ragraphs 1 and 2 ' Comment

The r u l e s  in  a r t i c l e  17 o í  the  Covenant had. t h e i r  c o u n te rp a r t  in  a r t i c l e  10, 
■paragraphs 12 and 1 J , o f  the  C hilean P o l i t i c a l  C o n s t i tu t io n  o f . 1 9 2 5 . The 
p r i n c i p l e s  a re  nov embodied in  a r t i c l e  1, pa rag rap h  10, o f  C o n s t i tu t io n a l  
Act ITo. 3, which g u a ra n tee s  r e s p e c t  f o r  and. p r o t e c t io n  o f  the p r iv a te  l i f e  and 
honour o f  the  in d iv id u a l  and h i s  f a m ily .  The i n v i o l a b i l i t y  o f  the  home and a l l  
forms o f  p r iv a te  communication is- a l s o  gu a ran teed . Homes may be e n te re d  and 
p r iv a te  communications and documents i n t e r c e p t e d ,  opened o r  searched  on ly  i n  the  
case s  and according- to  ' the  f o r m a l i t i e s  p r e s c r ib e d  by lav;.

E x c e p t io n a l ly ,  th ese  r i g h t s  a re  n e t  p r o te c te d  in  the fo l lo w in g  ca se s :

( l )  Y/here the c o u r ts  o rd e r  e n t r i e s  f o r  the  purpose o f  i n v e s t ig a t in g  an 
o ffence  o r  p u rsu in g  o f f e n d e r s .  S im i la r ly ,  the  r e t e n t i o n ,  in s p e c t io n  o r  s e iz u r e  
o f  p r iv a t e  correspondence and documents nay be o rd e red  by;

( i )  The c o u r t s ,  in  connexion w ith  the  i n v e s t ig a t io n  o f  an o rd in a ry  o ffenco  o r
• tax  o f fe n c e ,  in  commercial p ro ceed in g s  o r  when a bankrup tcy  i s  d e c l a r e d ;

( i i )  The customs a u t h o r i t i e s ,  - f o r  .the purpose o f  de te rm in ing  thef amount o f  t a x e s  
and d u t i e s  c h a rg ea b le . j . .

Unlawful a t t a c k s  on a  p e r s o n 's  honour and good re p u te  a re  p u n ish ab le  t in d e r  
the  p o s i t i v e  law in  f o r c e , not- only  u n d e r  the  Penal Code b u t  a lso  under 
Act Ho. 16,643 concern ing  abuses o f  p u b l i c i t y ,  Act ITo. 12,927 concern ing  S t a t e  
s e c u r i t y  and Act Ho. 12,045 vhich  e s t a b l i s h e d  the A sso c ia t io n  o f  J o u r n a l i s t s .

Three pa rag raphs  o f Book. I I ,  T i t l e  8 , o f  the  P en a l Code dea l w ith  the 
punishment o f  o ffen c e s  a g a in s t  honour, the o ffen ce  o f  s la n d e r  b e in g  d e a l t  v i t h  
in  a r t i c l e  412- an:-1 t h a t  o f  i n s u l t  in  a r t i c l e  4 lS .

A r t i c l e  .18

Paragra-phs 1, 2. 3< 4 ; Comment . .

The r i g h t s  e s t a b l i s h e d  by t h i s  a r t i c l e  were embodied in  a r t i c l e  10,. 
pa rag raph  2, o f  the P o l i t i c a l  C o n s t i tu t io n  o f  1925. F o r  i t s  p a r t ' ,  C o n s t i t u t i o n a l  
A ct ITo. 3, in  a r t i c l e  1, pa rag raph  11, p ro v id e s  f o r  freedom o f  consc ience , t lie  
m a n ife s ta t io n  o f  a l l  b e l i e f 3 and the f r e e  e x e rc is e  o f  a l l  r e l i g i o n s  t h a t  a re  no t 
c o n tra ry  to  m ora lity?  decency o r  p u b l ic  o rdc-r; . co n sequen tly  the v a r io u s  r e l i g i o u s  
f a i t h s  may b u i ld  and m a in ta in  p la c e s  o f  worship and t h e i r  ap p u rten an ces , p ro v id e d  . 
th3y  meet the s a f e t y  and h e a l th  conditions- p ro s c r ib e d  by lav;.

As i s  c l e a r  from the  p ro v is io n s  c i t e d ,  the  on ly  l i m i t a t i o n  on t h i s  r i g h t  i s  
t h a t  i t s  e x o rc ise  must no t be repugnant to  m o ra l i ty ,  decency ©r p u b l ic  o r d e r .

The p re s e n t  Government, co n s id e r in g  th a t  th e re  i s  a  s p i r i t u a l  dimension to  
human e x is te n c e  and th a t  one o f  the fundam ental o b je c t iv e s  o f  e d u ca tio n  i s  to
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achieve the  f u l l  development c f  the  human b e in g , p u b lish e d  in  the D ia r io  O f i c i a l  
of 9 I'larch 1970» Decree ITo. 775 o f  the  M in is t ry  o f  P u b l ic  E duca tion  to  r e g u la te  
r e l i g i o u s  i n s t r u c t i o n  in  e d u c a t io n a l  e s ta b l i s h m e n ts .

The Decree p ro v id e s ,  in  a r t i c l e  t h a t  r e l i g i o u s  i n s t r u c t i o n  s h a l l  be 
o p t io n a l  in  a l l  e d u c a t io n a l  c stab !is l im en t s . At the  t r a n s i t i o n a l  l e v e l s  o f  
k in d e rg a r te n  and b a s ic  ¿ener a i  é d u ca tio n ,  the cu rricu lum  s h a l l  in c lu d e  tvo  hours ' 
of r e l i g i o u s  i n s t r u c t i o n  a veek. At the l e v e l  o f  in te rm e d ia te  e d u c a t io n  the  
curricu lum  s h a l l  in c lu d e  ene hour o f  r e l i g i o u s  i n s t r u c t i o n  a x/eek.

A r t i c l e  19

P aragraphs  1 . 2, 3 (a )  and ( b ) ; Cognent .

A r t i c l e  1, p á rag rap h  12, o f  C o n s t i tu t io n a l  A ct No . . 5 c o n ta in s  the  fo l lo w in g  
p ro v is io n s :  A l l  i n h a b i t a n t s  o f  Chile  a re  f r e e  to  ex p re ss  o p in io n s  and to  • 
d issem ina te  in fo rm a tio n  w ithou t p r i o r  c en so rsh ip ,  in  any form and th ro u g h  any 
medium, x /ithout p re ju d ic e  to  the  r e s p o n s i b i l i t y  t h a t  may .be in c u r re d  f o r  o f fe n c e s  
and abuses committed in  the  e x e rc is e  o f  t  lie se freedom s, i n  con fo rm ity  w ith  the  
lax/. Hox/ever, the c o u r ts  may p r o h i b i t  the  p u b l i c a t io n  o r  d is se m in a t io n  o f  
op in io n s  o r  in fo rm a tio n  a f f e c t i n g  m o ra l i ty ,  p u b l ic  o rd e r ,  n a t io n a l  s e c u r i t y  o r  
the  p r iv a te  l i f e  o f  in d iv id u a l s .

The law s h a l l  e s t a b l i s h  a cen so rsh ip  system f o r  the e x h ib i t i o n  o f  
cinem atographic  p ro d u c t io n s  and. the a d v e r t i s in g  th e r e f o r .

S im i la r ly ,  t h i s  C o n s t i tu t io n a l  Act g u a ra n tee s  the r i g h t  to  re c e iv e  t r u t h f u l ,
t im e ly  and o b je c t iv e  in fo rm ation  on n a t io n a l  and i n t e r n a t i o n a l  a f f a i r s ,  x /ith  no
l i m i t a t i o n s  o th e r  than  those  s e t  f o r t h  i n . the  f i r s t  subparagraph  o f  t h i s  p a rag rap h .

. Any n a tu ra l  o r  l e g a l  person  offended o r  u n j u s t l y  r e f e r r e d  to  by any s o c ia l  
communication medium i s  e n t i t l e d  to  have h i s  e x p la n a t io n  o r  c o r r e c t io n
dissem ina ted  free -  c f  charge in  the  c o n d i t io n s  p r e s c r ib e d  by lax/ by t h a t  sane
s o c ia l  communication medran.

Every n a tu ra l  o r  l e g a l  pe rson  s h a l l  have th e  right- to  e s t a b l i s h  and p u b l i s h  
nex/spapers, magazines and p e r io d i c a l s  in  the  c o n d i t io n s  p r e s c r ib e d  by lax/.

To give e f f e c t  to  these  c o n s t i t u t i o n a l  p ro v is io n s ,  the  N a tio n a l  Radio and 
T e lev is io n  Council was e s ta b l i s h e d  to  ensure- that- ra d io  and t e l e v i s i o n  
b ro a d c a s ts  f u l f i l  the  pu rposes  of d is se m in a t in g  in fo rm a tio n  and p rom oting  the  
e d u c a t io n a l  o b je c t iv e s  s e t  f o r t h  in  C o n s t i tu t io n a l  Act No. ;>• .

The p ro v is io n s  quoted a.bove guaran tee  the  freedom o f  the  p r e s s ,  r a d io  and . 
t e l e v i s i o n  and go beyond the o b l ig a t io n s  l a i d  dox/n in  a r t i c l e  1 9 » p a ra g ra p h s  1 
and 2, o f  the Covenant. • '

E x c e p t io n a l ly ,  freed o m .o f  e x p re ss io n  i s  r e s t r i c t e d  in  cases  covered by the 
Act on abuses o f  p u b l i c i t y  and Act-No. 12,927 o f . 1953 concern ing  S ta te  s e c u r i t y .  
The l a t t e r  Act p ro v id e s ,  in  a r t i c l e  16 , t h a t  i f  any o f the  o f f e n c e s  p u n ish a b le
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u nder the -Act a rc  committed through  the nsdium o f  the p r e s s  o r  r a d io ,  the 
competent co u r t  may suspend p u b l i c a t io n  o f  the  o ffen d in g  newspaper o r  -p e r io d ic a l  
f o r  a  p e r io d  e q u iv a le n t  to  s ix  i s s u e s  t h e r e o f  o r  may suspend the "broadcasts o f  
the o ffen d in g  bro i ' .ca s tin g  s t a t i o n  - f o r  a p e r io d  of not more -han s ix  days.
Without p re ju d ic e  to  the fo re  ;,oing p r o v is io n ,  the  co u r t  nay , in  s e r io u s  c a se s ,  
o rd e r  the immediate s e iz u re  o f  any is su e  c o n ta in in g  a f l a g r a n t  abuse o f - p u b l i c i t y  
pun ishab le  under the A ct. The p e rso n s  a f f e c t e d  by a co u rt  d e c is io n  a s  a f o r e s a i d  
may lodge an appea l v i t h  the competent Court o f  Appeal in  any form o r  manner, and  
the Court s h a l l  b r i e f l y  and summarily decide the c a s e , a f t e r  h e a r in g  b o th  p a r t i e s ,  
and s h a l l  re n d e r  i t s  d e c is io n  x 'i th in  24 h o u rs  o f  the lo d g in g  o f the  a p p e a l . ■ I f  
the person  a f f e c te d  i s  a c q u i t t e  cl, -he s h a l l  be e n t i t l e d  to  compensation from th e  
T reasury . '

A r t i c l e  17 o f  the Act Ho. 12,927 p ro v id e s  t h a t , where an o ffence  p u n ish a b le  
by the  Let  (o f fen c e s '  a g a in s t  n a t io n a l  so v e re ig n ty ,  the  e x te r n a l  s e c u r i t y  o f  the  
S ta t e ,  the i n t e r n a l  s e c u r i t y  o f  the S t a t e ,  p u b l ic  o rd e r  a.nd the normal o p e ra t io n  
of n a t io n a l  a c t i v i t i e s )  i s  committed by means o f  the  p r e s s ,  the fo llox /ing  p e r s o n s  
s h a l l  be h e ld  l i a b l e  and regarded, a s  p r i n c i p a l  o f fe n d e rs :

(a) The a u th o rs  o f  the  p u b l ish e d  m a te r i a l ,  u n le s s  th ey  can prove t h a t  i t  
was p u b l ish e d  w ithou t t h e i r  consen t.

In the  case o f  an . a r t i c l e  p u b lish ed  in  e x e rc is e  of the  r i g h t  o f  r e p ly  and o f  
p u b lish ed  m a te r ia l*  such a s  c o n t r ib u t io n s ,  i n s e r t i o n s ,  m an ife s to s  o r  the  l i to ? , 
tha+- i s  s ig n ed , the  a u th o r  s h a l l -b e  l i a b l e  i f  he can be c l e a r l y  i d e n t i f i e d ;

(b) In  the  case o f  any newspaper, rev iew  o r  p e r i o d i c a l ,  the e d i t o r  o r  h i s  
r e p r e s e n ta t iv e  ;,

(c ) In  d e f a u l t  o f the  a u th o r ,  the e d i t o r  o r  the  e d i t o r 4 s repre s e n t a t i v e ,
..the ox raer o f  the newspaper, review  o r  p e r i o d i c a l .

I f  the owrtor "s an in c o rp o ra te d  company, l i a b i l i t y  s h a lT r e s t  w ith  the 
p e rso n s  by xrhom the company i s  l e g a l l y  re p re se n te d ,  and i f  some o th e r  k ind  o f  
company, w ith  the  a d m in is te r in g  members; '

(d) In  d e f a u l t  o f  a l l  the  pe rsons  a f o r e s a id ,  the p r i n t e r .

From the p a r t i c u l a r s  given re g a rd in g  the  laxr in  fo rce  in  Chile concern ing
the r i g h t  o f  freedom of ex p re ss io n  i t  can bo seen th a t  the C hilean lax/s a re  f u l l y
c o n s i s te n t  w ith  the p ro v is io n s  of a r t i c l e  19 o f  the Covenant.
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A r t i c l e  20

P arag raphs  1 and 2 ■ Comment

As s t a t e d  in  the comments on a r t i c l e  19 o f the Covenant, bo th  the P o l i t i c a l  
C o n s t i tu t io n  o f  Chile and C o n s t i tu t io n a l  Act lío. 3 p ro c la im  the r i g h t  to  e x p re s s  
o p in io n s  and to  d issem ina te  in fo rm a tio n  w ithou t p r i o r  cen so rsh ip ,  in  any, f o m  and 
th rough  any medium, w ith o u t p re ju d ic e  to  the r e s p o n s i b i l i t y  t h a t  may be in c u r r e d  
f o r  o f fen c e s  and abuses committed in  the  e x e rc is e  o f  th ese  freedom s, in  con fo rm ity  
w i t h ■ the lav/. The c o n s t i tu t io n a l  p ro v is io n  in  q u e s t io n  adds t h a t  t h e - c o u r t s  may 
p roh ib it-  the p u b l ic a t io n  o r  d is sem in a tio n  o f o p in io n s  o r  in fo rm a tio n  . a f f e c t in g  
m o ra l i ty ,  p u b l ic  o rd e r ,  n a t io n a l  s e c u r i t y  o r  the  p r iv a t e  l i f e  o f  i n d iv id u a l s .

The Penal Code, in  Bool: I I ,  T i t l e  I  -  Crimes and Offences a g a in s t  the  
. E x te rn a l  S e c u r i ty  and S o v e r e i g n t y  o f  the  S ta te  -  p ro v id e s  in  a r t i c l e  106 tha t.

"Any p e r s o n .present- in  the  t e r r i t o r y  o f  the  R epublic  who c o n sp ire s  a g a i n s t  i t s  
e x te r n a l  s e c u r i t y  by inducing  a fo r e ig n  Power to  declare- war a g a in s t  C h i l e , s h a l l  
be pun ishab le  by imprisonment f o r  l i f e  w ith  compulsory la b o u r  a t  the maximum 
degree . I f  h o s t i l i t i e s  ensued, he s h a l l  be l i a b l e  t o . the  dea th  p e n a l ty ” .

The p ro v is io n s  o f  th a t  a r t i c l e  a re  a p p l ic a b le  tu  - C h ileans , even i f  the  
m achinations to  induce a d e c la r a t io n  c f  war a g a in s t  the  R epublic  tools p la c e  o u ts id e  
the t e r r i t o r y  c f  the  R epub lic .

In  a d d i t io n  to the  Penal Code, Book I I I ,  T i t l e  I I  o f  the Code c f  M i l i t a r y
J u s t i c e  and Act Ko. 12,927 on S ta te  S e c u r i ty  o f  0 August 1955> co n ta in  p r o v i s io n s
de d a r i n g  such ccnd-ect p u n is h a b le .

T i t l e  I I  o f  Act Ho. 1 2 ,9 2 7 'p ro v id e s  in  a r t i c l e  4 t h a t ,  w ithou t p r e ju d ic e  to  
the p ro v is io n s  o f  Book I I ,  T i t l e  I I  o f  the Penal Code, an o ffence  a g a in s t  the 
in te rn a l-  s e c u r i t y  c f  the S ta te  i s  deemed to  have been committed by any p e rso n  
who, in  any form or manner, r e b e ls  a g a in s t  the e s t a b l i s h e d  Government o r  p rovokes 
c i v i l  war, and in  p a r t i c u l a r  by any p e rso n ;

( f )  1/ho, in  speech o r  x rr iting  c r  by any o th e r  means, p ro p a g a te s  o r
f o s t e r s  any te ach in g  aimed t t  the d e s t r u c t io n  o r  v io l e n t  overthrow  
of the s o c ia l  o rd e r  e r  o f  the  re p u b li  ccn and dem ocratic  form o f  
Government.

A r t i c l e  6 , subparagraph (d) o f  the  s a i d  Act p ro v id es  th a t  an o ffen ce  a g a in s t  
lax/ anti o rd e r  i s  deemed to  have been commit ted  by any person  who openly, defends 
o r  p u b l ic iz e s  any te a ch in g ,  system o r  method ad v o ca tin g  crime o r  v io le n c e  in  
any form as  a means o f  b r in g in g  about p o l i t i c a l ,  economic o r  s o c ia l  changes o r  
re fo rm s.

The p e n a l ty  f o r  the o f fe n c es  mentioned above .is -imprisonment, fo rc e d  
res idence  o r  exile* ( f o r  va ry in g  term s and in  "varying degrees  of s e v e r i t y ) , 
w ithou t p re ju d ic e  to  w hatever a d d i t io n a l  p e n a l t i e s  may be app licab le , u n d e r  tire 
g enera l  r u l e s  o f  the Penal Code. . I t  .w ill be g a thered  from the fo rg o in g  d e s c r ip t io n  
th a t  there- i s  no one s in g le  p ro v is io n  which t e y l u a l l y  reproduces  the term s c f  
a r t i c l e ,20 o f  the Covenant; n e v e r th e le s s ,  in c i te m e n t to  commit an un law fu l 
ag g ress io n  a g a in s t  any country  would be an a c t  com m itted -foi’ an xmlawful purpose 
accord ing  to  the general r u l e s  o f  lavr, w ithou t p ré ju d ic e  to the a p p l i c a t i o n  in  
th a t  case o f  the aforem entioned p ro v is io n s .  S e lf -d e fen ce  in the case o f  e x te r n a l  
agg ress ion  i s  a d i f f e r e n t  m a t t e r . .
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A r t i c l e  21 

Comment

In  a r t i c l e  10, paragraph  4, the  C h ilean  P o l i t i c a l  C o n s t i tu t io n  o f  the  S ta te  
g u a ran tee s  to  a l l  i n h a b i t a n t s  o f  the  lie-public the  r i g h t  o f  unarmed assem bly w ith o u t  
p r i o r  a u th o r i s a t io n .  In  p u b l ic  sq u a res ,  s t r e e t s  and o th e r  p u b l ic  p la c e s ,  
a ssem blies  a re  governed by m unic ipal re g u la t io n : ; .

This  c o n s t i t u t i o n a l  guaran tee  was in tro d u c e d  in to  4r *̂ -cl G - 1 p aragraph  7j 
o f  C o n s t i tu t io n a l  Act lío. 5 in  the  seme t e r n s  as those  used  in  the  C o n s t i tu t io n .

As was s t a t e d  in  the  comments on a r t i c l e  4 o f  the Covenant, s in ce  the c o u n try  
i s  i n  a s t a t e  o f  eaergency , .perm ission f o r  n e e t in g s  o u s t  be re q u e s te d  f ro n  the  
c h ie f  o f  th e  S ta te  o f  Emergency Zone.

A r t i c l e  22

Paragraphs 1, 2 and 3 ; Comment

l l in d fu l  o f  the  f a c t  t h a t  the  r i g h t  o f  a s s o c ia t io n  i s  one o f  those  in h e re n t  
i n  m an 's  s o c i a l  n a tu re ,  a r t i c l e  12, p a rag raph  6 , o f  the C o n s t i tu t io n  o f  1833 
e s ta b l i s h e d  t h i s  g u a ra n te e . S ubsequently , the  C o n s t i tu t io n  o f  1925 embodied i t  ,
in  a r t i c l e  10, pa ragraphs  10 and 14, and•on 11 September 1976 i t  was in tro d u ce d  
in  a r t i c l e  1 , pa ragraph  9> o f  C o n s t i tu t io n " !  Act ITo.. 5•

A r t i c l e  1, -paragraph 9? o f  C o n s t i tu t io n a l  Act ITo. 3, g u a ran tee s  to  a l l  
oersons "the r i g h t  to  form a s s o c ia t io n s  w ithou t p r i o r  a u th o r iz a t io n .
A sso c ia tio n s  must be c o n s t i tu t e d  i n  accordance xzith. the law in  o rd e r  to  e n je y  
leg a l  p e r s o n a l i t y ,  Tío one may be compelled to  belong to  a n .a s s o c ia t io n ,  save a s  
provided i n  -paragraph 20, s ix th  suo-pa ra g ra p h , o f '  t h i s  a r t i c l e .  A ss o c ia t io n s  
c o n tra ry  to  m o ra l i ty ,  p u b l ic  o rd e r  and the r e c u r i t y  o f  the S ta te  a re  p r o h ib i t e d " .

These c o n s t i t u t i o n a l  p ro v is io n s  f u l l y  re  cognise--the r i g h t  la id -  down in  
a r t i c l e  22 o f  the  Covenant, nazie 1.y the  r i g h t  to  freedom o f  a s s o c ia t io n  w ith  o t h e r s ,  
'arid i n  a d d i t io n  g u a ran tee s  t h a t  t h i s  r i g h t  may be e x e rc is e d  w ithout the  p r i o r  
a u th o r iz a t io n  o f  any a u th o r i ty .

The l e g i s l a t i o n  now i n  fo rc e  in  Chile d i s t in g u is h e s  between two ty p es  o f  
a s s o c ia t io n :  those  having an e t h i c a l  (non-oconomic) o b je c t  and those c o n s t i t u t e d
for g a in fu l  nuzpo s e s . The form er are  known as c o rp o ra t io n s  o r  fo u n d a tio n s  end th e  
L a tte r  by th e  g e n e r ic  term- ’’conpan iee’’.

A n•a s s o c ia t io n  nay e x e rc is e  r i g h t s  and e n t e r  in to  o b l ig a t io n s  on i t s  mm 
behalf, in  a  manner d i f f e r e n t  from th a t  o f  i t s  members, i f  i t  p o s se s se s  j u r i d i c a l  
p e rso n a l i ty .  As was in d ic a te d  i n  the comments on a r t i c l e  16 o f  the  Covenant, 
p riva te  c o rp o ra t io n s  acqu ire  . ju r id ic a l  p e r s o n a l i t y  by decree .of the  P r e s id e n t  o f  
:he R epub lic ; companies, w ith  c e r t a i n  ex ce p tio n s  (such as  - the l im i te d  company), 
icqu ire  j u r i d i c a l  -p e rso n a l ity  by the. mere o p e ra t io n  o f the  law on compliance w ith  
c e r ta in  f o r m a l i t i e s  re g a rd in g  t h e i r  fo rm ation . C orpora tions  c re a te d  o r  
~ecognized by  the  C o n s t i tu t io n  ( e .g .  m u n ic ip a l i t i e s )  o r  by the law 
'S o c ia l  S e c u r i ty  Fund, U n iv e r s i ty  o f  C h ile ,  e t c . )  p o ssess  j u r i d i c a l  p e r s o n a l i t y
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i n  p u b l ic  l a v .  N e v e r th e le s s ,  th e re  a r e 'a l s o  e x c e p t io n s ,  p a r t i c u l a r l y  where 
b o d ies  which o r ig i n a t e d  as p r iv a te  c o rp o ra t io n s  become s t a t u t o r y  e n t i t i e s  
( e .g .  Southern  U n iv e r s i ty  01 C h i le ) .

Although i t  i s  t r u e  t h a t  the  P o l i t i c a l  C o n s t i tu t io n  o f  1925 d id  n o t ,  u n t i l  
1 9 7 1 , - e x p re s s ly  cnbody the r i g h t  o f  t ra d e  union  a s s o c ia t io n ,  i t  i s  no l e s s  t ru e  
t h a t  t h i s  r i g h t  must have been u n d e rs to o d  as m erely one o f  the  r i g h t s  covered  
by the  g e n e r a l i t y  o f  the  terms o f the C o n s t i tu t io n .

R eg u la t io n s  governing t ra d e  un ion  o rg a n iz a t io n  were made u n d e r  an Act which 
e n te re d  in to  fo rce  on 8 September 1924, l a t e r ' i n c o r p o r a t e d  in  the  1951 Labour 
Code (Decree wi"ch the  Force o f  Lav, lio. 1 ?3 , o f  20. Hay 1951)•

I t  i s  im p o rtan t to  note t h a t  under a r t i c l e  1, paragraph 9V o f  C o n s t i tu t io n a l
Act Ho. 3,- no one may be cormel i e d  to  belong to  an a s s o c ia t io n ,  excep t f o r  the
e x e rc is e  o f  a u n iv e r s i t y  p ro f e s s io n ;  ad v o ca te s ,  f o r  in s ta n c e ,  a rc  r e q u i r e d  by 
the  o rg an ic  law o f  the  A sso c ia t io n ' o f  Advocates to  belong to  t h a t  A s s o c ia t io n .

The P en a l  Code p ro v id e s ,  i n  a r t i c l e  292, . t h a t  :,The mere f a c t  o f  form ing an
a s s o c ia t io n  f o r  the  purpose o f  committing- an o ffence  a g a in s t  th e  s o c ia l  o r d e r ,  
decency, p e rso n s  o r  p ro p e r ty  c o n s t i t u t e s  an o f fe n c e ” .

Under a r t i c l e  295 o f  the  Penal Code, the l e a d e rs  o f  an a s s o c i a t i o n ,  any  p e rso n s  
in  a p o s i t i o n  o f  a u th o r i ty  it: the  a s s o c ia t io n  and p e rso n s  prom oting i t  a re  
l i a b l e  t-o punishment i f  the  o b je c t  o f  the  a s s o c ia t io n  i s  to  commit crim es o r  
o ffence  s ; under a r t i c l e  2 9 4 , any o th e r  in d iv id u a ls  who have tak en  p a r t  i n  the  
a s s o c ia t io n ,  and any persons who d e l i b e r a t e l y  and v o lu n ta r i l y  have p ro v id ed  i t  
w ith  fo rc e s ,  weapons, ammunition, in s tru m e n ts  fo r-com m itting  th e  c rim es o r  o ffences; 
accommodation, h id in g  p la c e s  o r  meeting p la c e s  a r e ' l i a b l e  to  punishm ent.

Under a r t i c l e  1, subparagraph ( f )  o f  Act-ilo. 12,927 o f  6 August- 195^, 
concerning the  i n t e r n a l  s e c u r i t y  o f  the  S ta t e ,  any p e rso n  who' j o i n s  w ith  o th e r  
pe rsons  in  a  p o l i t i c a l  p a r ty ,  movement o r  group in  o rd e r  to  commit any o f  th e  ■ 
o f fen c e s  l i s t e d  in  the  p reced ing  subparagraphc i s  deemed to  have committed an 
o f f e n c e . - >

On 13 October 1975? the- Government, f o r  reasons  o f  n a t io n a l  u n i t y  and 
s e c u r i t y ,  is su e d  L e g is la t iv e  Decree No. 77 d is so lv in g  l i a r x i s t  p o l i t i c a l  p a r t i e s .

I t .  chou]d be ex p la in ed , w ith  r e s p e c t  to  the p re s e n t  s t a t e  o f  p a r t y  p o l i t i c a l  
a c t i v i t i e s  under p r e v a i l in g  c o n d i t io n s  in  C h ile ,  th a t  the  l e g i s l a t i v e  p r o v i s io n s  
r e l a t i n g  to  the  p re s e n t  suspension  o f  p o l i t i c a l  a c t i v i t i e s  are., in  a d d i t io n  to  
the aforem entioned  d e c re e , L e g is la t iv e  De c re e s  líos. 70 and 1697 o f  1977*

By L e g is la t iv e  Decree ITo. 77» the  p o l i t i c a l  -p a r t ie s  th a t  had a m ajor share  
in  the  ¡ i a r x i s t - in s p i r e d  r e v o lu t io n a ry  a c t i v i t i e s  under the  p re v io u s  Government 
were d is so lv e d .  For reasons  o f  n a t io n a l  s e c u r i t y ,  a l l  those p a r t i e s  were d e c la re d  
unlaw ful a s s o c ia t io n s  whoso purpose -  as demonstrated- by t h e i r  a c t i v i t i e s  -  was 
p r e c i s e ly  to  d e s tro y  the  re p u b lic a n  system and to  e s t a b l i s h  a t o t a l i t a r i a n  
d ic ta to r s h ip v  ■
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By l e g i s l a t i v e  Decree lío. 78 c f  1973 F s i c . ? 1977] , 7 the  o th e r  p o l i t i c a l  
p a r t i e s  v e re  suspended bo cause i t  v/as co n s id e re d  in a p p ro p r ia te  to  agree  to  p a r t y  
p o l i t i c a l  a c t i v i t i e s  t h a t  v/ould- m a n if e s t ly  invo lve  d is c r im in a t io n  a g a in s t  the  
p a r t i e s  tho.t had been d is so lv e d .

The annroach of' the  Supreme Government to  the  t a s k  o f  n a t io n a l  r e c o n s t r u c t i o n  
was governed by the o b je c t iv e  o f  r e s t o r i n g  end r e o r i e n t a t i n g  a l l  the  c o u n t r y 's  l i f e  
fo rce s  -  th e  t ra d e  u n io n s ,  the  s tu d en t  body, la b o u r  and .management, The 
a c t i v i t i e s  o f  p o l i t i c a l  p a r t i e s  could  not be in c lu d ed  among such fo rc e s  s ince  
the re  v/as ample p ro o f  t h a t  the;- were' a source  o f  d i s u n i ty  among C hileans .

l a s t l y ,  i n  o rd e r  to  p re v e n t  the suspended p a r t i e s  from co n sp ir in g  a g a in s t  th e  
u n i ty  t h a t  had spon taneously  formed around the  image o f  the  f a th e r la n d ,
L e g is la t iv e  Decree Ho. 1697 o f  1977 d e c la re d  a l l  p o l i t i c a l  p a r t i e s  d is so lv e d  u n t i l  
such time a s  the  p ro c e ss  o f  i n s t i t u t i o n - b u i l d i n g  i n  the  coun try  malees-i t  p o s s ib l e  
to  i s s u e  a n o th e r  s t a t u t e  f o r  p o l i t i c a l  p a r t i e s  v ieved  as  c u r r e n ts  o f  o p in io n  r a t h e r  
than a s  power groups.

I t  i s  no tew orthy  t h a t ,  i n  the absence o f  any s p e c i f i c  ru le  on freedom o f  
tra d e -u n io n  a s s o c ia t io n  i n  the P o l i t i c a l  C o n s t i tu t io n  o f  1925, the  g en e ra l  
l e g i s l a t i o n  t r e a t e d  t ra d e  un ions  as on a  p a r  w ith c o rp o ra t io n s  not having a 
g a in fu l  pu rpose , and on ly  a l lo u e d then , l i k e  such c o rp o ra t io n s ,  to  a cq u ire  
j u r i d i c a l  p e r s o n a l i t y  by  P r e s i d e n t i a l  d ec ree .

I n  1 9 6 7 , Act lio. .15,625 on r u r a l  w orkers ' t ra d e  un ions  r e f e r r e d  to  t h i s  i n  
connexion vi'ch  a s s o c ia t io n s  in  the  a g r i c u l t u r a l  s e c to r  and p rov ided  t h a t  such 
a s s o c ia t io n s  -would acq u ire  j u r i d i c a l  p e r s o n a l i t y  by m erely  r e g i s t e r i n g  t h e i r  
s t a t u t e s  end c o n s t i tu e n t  in s tru m e n ts  i ; i th  th e  'Department o f  Labour.

I n  I 97 I ,  -the C o n s t i tu t io n a l  reform  ":noT.m as the  "Covenant o f  C o n s t i tu t io n a l  
Guaranteee" came in to  fo rc e ;  th e  C h r i s t i a n  Democrat P a r ty  l in k e d  i t s  support  f o r  
the reform  to. i t s  vote f o r  Ilr. A llende in  bo th  houses o f  Congress. The reform  
added-to th e  o r ig i n a l  na ragranh  1A o f  a r t i c l e  10 o f  the P o l i t i c a l  C o n s t i tu t io n  
various  c la u se s  e x p re s s ly  p r o te c t in g  tre.de union freedom, ex tend ing  the  r i g h t  to  
acqu ire  j u r i d i c a l  -o e rco n a lity  by the  ¡-ere r e g i s t r a t i o n  o f  a u n io n 's  c o n s t i tu e n t  
in s trum en ts  and s t a t u t e s  i n  the  manner p re s c r ib e d  by la v .

C o n s t i tu t io n a l  Act ITo. 3 m a in ta in ed  the  same r a l e ,  improving i t  i n  the  sensé 
th a t  the  body w ith  which the in s tru m e n ts  -zere to  be r e g i s t e r e d  was to  bo 
'autonomous"', in  o rd e r  to  avoid  any unlaw ful in te r f e r e n c e  by the  a d m in is t r a t iv e  
a u th o r i ty  t h a t  might -impede the f r e o  ex . ; i s e  o f  the  r i g h t .

As has been s t a t e d  e lsew here  in  t h i s  r e p o r t ,  L e g is la t iv e  Decree rio. 19$ o f  
59 December 1973, te m p o ra r i ly  suspended various  t ra d e -u n io n  a c t i v i t i e s ,  in ' .
3a r t i c u l a r  th e  r i g h t  o f  c o l l e c t i v e  b a rg a in in g  and the r i g h t  to s t r i k e ,  b u t  d id  n o t  
a f f e c t  the fo rm ation  o f  t ra d e  un io n s .

"At the time o f  the d r a f t i n g  o f  t h i s  r e p o r t  (A pri l  1973), the  op in io n  o f  tne 
C ouncil o f  S ta te  on the  neiz d r a f t  Labour Code, vhich  should  s h o r t ly  be made 
public  and brought i n to  fo rce  a f t e r  thorough d is c u s s io n  o f  the p re l im in a r : /  d r a f t  
of 1 Hay 1975 by a l l  t r a d e  un ion , m an ag e r ia l ,  t e c h n i c a l . and u n iv e r s i t y  b o d ie s ,
Ls no t known.

A d e t a i l e d  r e p o r t ,  -dated 27 March 1978, covering the  s i t u a t io n  in  Chile  up 
io March 1978 has  been subm itted  - to  the  I n te r n a t io n a l  Labour O rg an isa t io n .
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A r t i c l e  23

P aragraphs 1, 2, 3 and 4 ' Comment

R écogn ition  o f  in  ó x c n i ly  as  -the n a tu r a l  and fundamental u n i t  o f  th e  S t a t e  i s  
th e  s u b je c t  o f  a r t i c l e  25 o f  the  .Covenant. In  C h ile ,  express  p r o v is io n s  to  the  
same e f f e c t  occur bo th  in  the  Government’ s Declaa-ation o f  P r in c i p l e s  o f  11 March 1974 
and i n  pream bular paragraph  4 o f  C o n s t i tu t io n a l  Act No. 2 o f  11 September 1976..

Preambular p a rag raph  4 p ro v id e s  t h a t  among the  e s s e n t i a l  v a lu e s  on which th e  
, n a t io n  i s  founded, emphasis must bo g iv en  to :  "The C h r i s t i a n  hum anist concep t o f
man and. o f  s o c ie ty  which co n s id e rs  man as a being endowed with, s p i r i t u a l  d i g n i t y  
and a tra n sce n d a n t  v o c a t io n ,  whence sp r in g  n a tu r a l  p e rso n a l  r i g h t s  which a r e  
p re v io u s  and s u p e r io r  to the  S ta t e  and which impose on the  S t a t e  th e  du ty  to  se rv e  
man and to  promote th e  common good. Vi t h i n  t h i s  concep t, the  fa m ily  i s  th e  b a s ic  
n u c le u s .o f  s o c ie ty  and i t  i s  the  du ty  o f  th e  S ta te  to p r o te c t  th e  fam ily  and he lp  
to  s t r e n g th e n  i t ,  j u s t  as i t  i s  th e  du ty  o f  th e  S ta te  to re c o g n iz e  the  in te rm e d ia ry  
groups between man and the  S t a t e ,  i n  accordance w ith  the  p r i n c i p i e  o f  s u b s i d i a r i t y " .

- For i t s  p a r t ,  C o n s t i tu t io n a l  Act lío. 3 s t a t e s ,  i n  p ream bular p a rag rap h  5> t h a t  
in  view o f  th e  absence o f  any c o n s id e ra t io n  and r e s p e c t  f o r  th e  p r i v a t e  l i f e  of-, 
in d iv id u a ls  and t h e i r  f a m i l i e s ,  and f o r  t h e i r  honour, which c h a r a c te r iz e d  th e  
p o l i t i c a l  p e r io d  p roced ing  th e  p r e s e n t  Government, : i t  i s  n e c e s sa ry  to  c o n s id e r  t h i s  
c o n s t i t u t i o n a l  gu a ran tee  as being s u b je c t  to th e  a p p ro p r ia te  p ro tec t iv e .m ech an ism s  
e s ta b l i s h e d  by the  A ct. Thus, a r t i c l e  1 , pa rag raph  10 o f  th e  Act g u a ra n te e s  to  a l l  
p e rsons  r e s p e c t  f o r  and p r o te c t io n  o f  t h e i r  p r iv a t e  l i f e  and honour and th o se  o f  
t h e i r  f a m i l ie s  and th e  i n v i o l a b i l i t y  o f  the  home and a l l  forms o f  p r i v a t e  
communication. Homes may. be e n te re d  and p r iv a t e  communications and documents 
i n t e r c e p te d ,  opened o r  searched  on ly  i n  the  cases and accord ing  to  th e  
f o r m a l i t i e s  p re s c r ib e d  by law.-

P ro v is io n s  reg a rd in g  fam ily  law a rc  l a i d  down no t on ly  i n  th e  C iv i l  Code 
o f  1055 but c.lso i n  the  C iv i l  M arriage A c t-o f  10 January  1SC4, Act No. 4508 o f
10 February  1950 on C iv i l  R e g i s t r a t i o n  and Act Ho. 7615 which c o n ta in s  p ro v is io n s
on a d o p tio n ,  e t c .

A r t i c l e  102 o f  T i t l e  4 o f  the  C iv i l  Code d e f in e s  m arriage  a s  a  solemn c o n t r a c t
whereby a man and a woman a re  u n i te d  a c t u a l l y  and in d is s o lu b ly  f o r  l i f e ,  i n  o rd e r
to l i v e  to g e th e r ,  pro c ro a te  and su p p o rt  each o th e r .

According to the  p ro v is io n s  o f  a r t i c l e  106 c f  th e  C iv i l  Code, p e rso n s  o v e r  
the  age o f  21 y e a rs  a re  not o b l ig e d  to  o b ta in  th e  consent c f  anyone. A r t i c l e  107 
adds t h a t  a pe rson  under the  age o f  -21 y e a rs  may no t merry w ith o u t  th e  ex p re ss  
ronaon t o f  h i s  (h e r )  leg itim a.to  f a t h e r  o r ,  i n  the  absence o f  a l e g i t i m a t e  f a t h e r ,  
o f  M r (her) leg.i t im a te  m other, o r  i n  the  abscncc o f  bo th , o f  th e  l e g i t i m a t e  
ascendan t o r  a scendan ts  n e x t - in  d eg ree .

T i t l e  6 o f  Book I  o f  the  C iv i l  Code s p é c i f i é s  the  o b l ig a t io n s  and r i g h t s  
between spouses . Among the main o b l ig a t io n s  and r i g h t s  i s  t h a t  s p e c i f i e d  i n  
a r t i c l e  13I ,  which s t a t e s  t h a t  the  spouses a re  under a duty to  rem ain  f a i t h f u l  to 
each o th e r ,  to  he lp  and support each o th e r  i n  a l l  c ircum stances  o f  l i f e .
Paragraph 2 adds t h a t  the  husband owes p r o t e c t io n  to  the  w ife  and the  w ife  
obcdicnce to the  husband.
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A r t i c l e  135 s t a t e s  t h a t  the  husband has. the  r i g h t  to o b l ig e  h i s  w ife  to l i v e  
f i t h  him and to  fo l lo w  him wherever he may w ish  to  move h i s  re s id e n c e  w i th in  th e  
t e r r i t o r y  o f  the  R ep u b lic .  This r i g h t  la p s e s  i f  1 e x e rc is e  .should p la c e  the  l i f e  
>f th e  w ife  i n  i ia . in e n t  danger. Pa ragraph  3 p ró v id a s  t h a t  ‘Lie w ife  has the  x-ighl 
to be re c e iv e d  i n  th e  home o f  her. husband.

IJh ile  under C h ilean  c i v i l  law , a woman m arried  accord ing  to  th e  system o f  
x in juga l community i s  under c e r t a i n  d i s a b i l i t i e s ,  i t  i s  no l e s s  t ru e  t h a t  under 
a r t i c l e  150  a m arried  woman o f  any age may f r e e l y  engage i n  any form o f  employment, 
iccu p a tio n ,  p ro f e s s io n  o r  b u s in ess  u n le ss  th e  judge, i n  summary p roceed ings  and 
>n th e  husband 's  a p p l i c a t io n ,  fo r b id s  h e r  to do so . A m arried  woman o f  any age who 
-s in  employment o r  who engeges i n  any p r o f e s s io n ,  o ccu p a tio n  o r  b u s in ess  d i s t i n c t  
'ron h e r  husband 's  i s  deemed to come under the  system o f  s e p a ra t io n  o f  p ro p e r ty  so 
?ar a s  t h e ' e x e rc is e  o f  such employment, p r o f e s s io n  o r  b u s in e s s , and th e  ea rn in g s  
h e re fro m , a re  concerned, n o tw ith s tan d in g  any s t i p u l a t i o n  to the  ■ c o n tra ry  : i f ,  
¡owever, she i s  under th e  age o f  21 y e a r s ,  she w i l l  need th e  a u th o r i s a t i o n  o f  th e  
c u r t ,  w i th  .a. s ta tem en t o f  r e a s o n s , • i n  o rd e r  to  mortgage o r  d ispose  o f  r e a l ,  e s t a t e .

T i t l e  9 . o f  Book I  o f  the  C iv i l  Code re g u le  t e s  the  r i g h t s  and o b l ig a t io n s  
etween p a re n ts  and le g i t im a te  c h i ld r e n .  A r t i c l e  219 o f  th e  T i t l e  p ro v id es  t h a t  
c g i t im a te  c h i ld re n  owe r e s p e c t  and obed ience  to t h e i r  f a th e r  and t h e i r  m other; 
v.t th e y  a re  s u b je c t  i n  p a r t i c u l a r iy~

I t  i s  important- to  no te  the r u l e  in  a r t i c l e  222: "Both p a r e n t s , o r  th e
u rv iv in g  f a t h e r  o r  m other, a re  p e r s o n a l ly  r e s p o n s ib le  f o r  the  upbringing  and 
du ca t  io n  o f  t h e i r  l e g i t im a te  • c h i ld r e n 1' . , "

_  ■ V .

i n  the  event o f  d iv o rce  between the  spouses, under a r t ic le -2 2 "7 "o f  the 
i v i l  Code custody o f  the  c h i ld re n  under the  age o f  14 y e a r s ,  i r r e s p e c t i v e  o f  sex , 
nd o f  dau g h te rs  o f  any a g e , i s  awarded to the  d ivorced  m other w hether o r  no t she 
rov ided  grounds f o r  th e  .d ivo rce . n e v e r th e l e s s , custody o f  +-he c h i ld re n  o f  any 
ge o r  sex  w i l l  not be awcerded to the  mother i f  th e re  should be rea so n  to  f e a r  t h a t  
hey w i l l  be co rr  ..pied through her  d e p ra v : t y .  In  o th e r  cas 3 , o r  i f  th e  m other i s  
ncap& cita ted  f o r  some o th e r  reckon , custody o f  a l l  the  c h i ld re n  o f  e i t h e r  sex  may 
5 awarded to. the  f a t h e r .

under a r t i c l e  224 o f  the C iv i l  Code, du ring  th e  d iv o rce  p roceed ings  the 
astody o f  male c h i ld re n  over the  age o f  14 y ea rs  i s  awarded to the  f a th e r  u n l e s s ,
3 ce use o f  th e  d e p r a v i t y  o f  th e  f a t h e r  o r  because  o f  h i s  i n c a p a c i t y  f o r  o t h e r  
Basons, th e  judge p r e f e r s  to  award cu s to d y  to  the  m o th e r .

r t i c l e  24

' .ragraph 1 : Comment .

The r i g h t  to l i f e  and i n t e g r i t y  o f  p e rso n  and the  p r o te c t io n  o f  the  l i f e  o f  
le unborn a re  the  s u b je c t  o f  a c o n s t i t u t i o n a l  g u aran tee  in  accordance w ith  the  
•ov isions o f  - a r t i c l e  1, paragraph .1, o f  C o n s t i tu t io n a l  Act Kb. 3«

A r t i c l e  74 o f  th e  C iv i l  Code s t a t e s  t h a t  the l e g a l  e x is te n c e  o f  a  p e rso n  b eg in s  
; b i r t h , t h a t  i s  to say  on being com plete ly  sep a ra te d  from the  mother. By v i r t u e  

the r i g h t  to p r o t e c t io n  o f  the  l i f e  o f  the  unborn, the  judge ¡noy, on the  
■p l i c a t io n  o f  any pe rson  o r  ex o f f i c i o , o rd e r  whatever n easu res  he co n s id e rs
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a p p ro p r ia te  f o r  th e  p r o te c t io n  o f - th e  e x is te n c e  o f  the  unborn c h i ld  i n  any case
• where he b e l ie v e s  t h a t  the  c h i l d ’s l i f e  i s  in  some way in  d an g er . P a rag rap h  2 o f  

a r t i c l e  75 o f  th e  sair-c Code s t a t e s  t h a t  any punishment o f  t h e . n o th e r  t h a t  might 
endanger the  l i f e  c r  h e a l th  o f  the  c h i ld  she i s  carry in g  in  h e r  womb must be 
deferred , u n t i l  a f t e r  the b i r t h .  •

•Title 10 o f  Book I o f  the  C iv i l  Code d e f in e s , in  a r t i c l e  240, p a t r i a  -potestas  
as  the  agg rega te  o f  the  r i g h t s  which the  lav  g iv e s  to the  l e g i t i m a t e  f a t h e r  o r  
m other in  the  p ro p e r ty  o f  t h e i r  unemancipated c h i ld re n .  Paragraph- 2 adds t h a t  
■p a t r ia  po te s  ta s  i s  a p p l ic a b le  a lso  w ith  r e s p e c t  to the  co n t in g e n t  r i g h t s  o f  the  
c h i ld  in  the  womb and t h a t , i f  born r l i v e ,  the  c h i ld  i s  presumed l e g i t i m a t e .

Unemancipated c h i ld re n  a re  c a l le d  fam ily  c h i ld re n  and w ith  r e s p e c t  to  th en , 
th e  f a th e r  and m other are  d e sc r ib e d ,  r e s p e c t iv e ly ,  ac. p a te r f a m i l i a s  and 
n r . t e r f a r - i l i c s . In  the  absence o f  the  f a t h e r ,  th e  r i g h t s  which would be e x e r c is a b le  
by him ore v e s te d  in  the no th e r ,  u n le ss  she i s  deprived  o f  th e  custody  o f  the  c h i ld  
because c f  he r  m icconduct. '

V ith  r e s p e c t  to r i g h t s  and o b l ig a t io n s  es between p a re n ts  a.nd l e g i t im a te  
c h i ld re n ,  a r t i c l e  219 o f  the  C iv i l  Code s t a t e s  t h a t  l e g i t im a te  c h i ld r e n  owe r e s p e c t  
and obedience, to  t h e i r  f a th e r  and t h e i r  mother but th¿.t they  a re  s u b je c t  i n  
p a r t i c u l a r  to t h e i r  fathc-r. A r t i c l e  222 c f  the  same Code odds t h a t  bo th  p a r e n t s ,

. c r  the  su rv iv in g  - f a th e r  o r  no t h e r , e re  p e rs o n a l ly  responsib le ,  f o r  th e  upbring ing  
and custody c f  le g i t im a te  c h i ld re n .

As re g a rd s  the  o b l ig a t io n s  a.nd r i g h t s  as between p a re n ts  and n a tu r a l  c h i ld re n ,  
a r t i c l e  219 o f  th e  C iv il  Code p ro v id es  t h a t ' the  co s ts  o f  the  u p b ring ing  and 
ed u ca tio n  o f  n a tu r a l  c h i ld re n  s h a l l  be de frayed  by the f a t h e r  o r  by the  m other and 
s h a l l  cover a t  l e a s t  prim ary e d u ca tio n  and t r a in in g  f o r  a p r o f e s s io n  o r  o c c u p a t io n .

For the  sa feguard  and p r o te c t io n  o f  the  l i f e  and p ro p e r ty  o f  c h i ld r e n  who, on 
account o f  t h e i r  age, a rc  unable to manage t h e i r  own a f f a i r s  o r  to  a d m in is te r  
t h e i r  a f f a i r s  com petently , and who a re  no t under the  a u th o r i ty  o f  f a t h e r  o r  mother 
who could g ive  them the p roper p r o te c t io n ,  the  C iv i l  Code, i n  T i t l e  19, has 
e s ta b l i s h e d  the  i n s t i t u t i o n  o f  x/ardship o r  g u :-rd iansh ip .

P aragraph  2 '• ■ Comment

In. accordance- w ith  Act No. J 03 ‘on C iv i l  lU g i s t r a t i o n ,  p u b l i s h e d  i n  th e  
P i a r i o  O f ic ia l  o f  10 February 1910, th e re  vas e s ta b l i s h e d  th e  C iv i l ’ R e g i s t e r ,  a. 
l e g a l  e n t i t y ,  i n  which th e re  s h a l l  be reco rd ad , in  a d d i t io n  to  m a rr iag e s  and d e a th s , 
a n y .b i r t h s  which occur in  the  t e r r i t o r y  o f  C h ile ,  b i r t h s  which o ccu r  on a jou rney  
w i th in  the  t e r r i t o r y  o f  the  R epublic  o r  a t  sea., in  the  commune i n  w hich th e  jou rney  
ends o r  in  the  f i r s t  p o r t  o f  a r r i v a l  ; the  b i r t h s  abroad o f  c h i ld r e n  o f  C h ile an s .

T i t l e  I I ,  a r t i c l e  23, o f  -the Act s t a t e s  t h a t ,  w ith in  a p e r io d  o f  60 days from, 
th e  date  o f  b i r t h ,  the i n f a n t s 1s b i r t h  s h a l l  be r e g i s t e r e d  a t  th e  v e r b a l  o r  
w r i t t e n  re q u e s t  o f  the persons s p e c i f i e d  in  the j .ct.  A r t i c l e  51 o f  th e '  A ct s t a t e s  
t h a t ,  in  a d d i t io n  to the p a r t i c u l a r s  common tc a l l  r e g i s t r a t i o n s , b i r t h  
c e r t i f i c a t e s  s h a l l  in d ic a te  : .

(a) The hour, day, month, y ea r  a.nd p lace  o f  b i r t h  :

( b ) . Sex o f  the  in fa n t  ;
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(c) The name and su r  liane o f  the  i n f a n t ,  to  be in d ic a te d  by th e  p e rso n  
re q u e s t in g  th e  r e g i s t r a t i o n ;  and,

(d) The names, surnames, n a t i o n a l i t y ,  p r o f e s s io n  o r  occupation  
o f  th e  p a re n ts  i f  th e  in f a n t  i s  l e g i t im a te  ; i f  the  i n f a n t  i s  i l l e g i t i m a t e ,  th e  
p a r t i c u l a r s  o f  th e  f a t h e r  o r  m other who nay  re c o g n ize  o r  has reco g n ized  the  c h i l d .

A r t i c l e  6 o f  Act ilo. 17,544 o f  22 Septr-n'oer 1970 added th e  fo l lo w in g  t h i r d  
pa rag rap h  to t h e - 'a r t i c l e  -c ited  above : "The in f a n t  nay no t be g iv en  a name t h a t  i s
a b su rd ,  r i d i c u lo u s ,  u n su i ta b le  f o r  p e r s o n s ,  m is lead in g  v i th  r e s p e c t  to  sex  o r  a t  
v a r ia n c e  w ith  good lan g u ag e" .

Paragraph  5 : Comment

The P o l i t i c a l  C o n s t i tu t io n  o f  th e  S t a te  o f  1925 s p e c i f i e s  the  sou rces  o f  
C h ile r j i  n a t i o n a l i t y  i n  a r t i c l e  5»

I n  accordance w ith  t h a t  c o n s t i t u t i o n a l  pro v isa  j h ,  the  .following’ a r e  C h ileans  :

- ( l )  Those born  in  the  t e r r i t o r y  o f  C h i le , v i t h  the  ex cep tio n  o f  the  c h i ld r e n  
o f  f o r e ig n e r s  './ho happen to  be i n  C hile  i n  the  s e r v ic e  o f  t h e i r  Government, and 
c h i ld re n  o f  t r a n s i e n t  f o r e ig n e r s ,  a l l  o f  whom.nay choose between th e  n a t i o n a l i t y  
o f  t h e i r  p r r e n t s  and th a t  o f  C hila r

( 2 ) C h ild ren  o f  a Chilean f a t h e r  o r  m other, born  in  fo r e ig n  t e r r i t o r y ,  by 
the  s o le  a c t  o f  beconing r e s id e n t  i n  C h i le . The c h i ld re n  o f  C hileans born e b ro ad , 
the  f a t h e r  o r  mother being a t  tha t, time in  th e  s e r v ic e  o f  the  R ep u b lic ,  a re  
C hileans  even f o r  th o se  purposes f o r  which th e  C o n s t i tu t io n ,  o r  o th e r  law s, may 
r e q u i r e  b i r t h  w i th in  Chilean t e r r i t o r y ;

(5 ) F o re ig n e rs  w ho .ob ta in  c e r t i f i c a t e s  o f  n a t u r a l i z a t i o n  in  conform ity  v i t h  
the  law , upon exp ress  re n u n c ia t io n  o f  t h e i r  form er n a t i o n a l i t y .  P ersons born  i n  
S pain  who have r e s id e d  in  Chile  f o r  more than  10 y e a rs  s h a l l  no t be r e q u i r e d  to 
renounce Spanish  n a t i o n a l i t y ,  p rov ided  th a t  t h i s  sane p r iv i l e g e  i s  ex tended to 
Chileans in  Spain ; and ,

( 4 ) Those who o b ta in  a s p e c ia l  g ra n t  o f  n a t u r a l i z a t i o n  by la w .

n a tu r a l i z e d  pe rsons  have th e  r i g h t  to hold  p u b l ic  o f f i c e  by p o p u la r  e l e c t i o n  
on ly  a f t e r  th ey  have been in  p o s se s s io n  o f  a c e r t i f i e . ' to  o f  n a t u r a l i z a t i o n  fo r  
f iv e  y e a r s .  ■

The law s h a l l  p r e s c r ib e  the  p rocedures  fo r  choosing between C h ilean  n a t i o n a l i t y  
and a. fo re ig n  n a t i o n a l i t y ,  f o r  the  g r a n t in g ,  r e f u s a l  o r  r e s c i s s i o n  o f  c e r t i f i c a t e " ,  
o f  n a tu r a l i z a t io n , -  and fo r  the  c o n s t i t u t i o n  o f  a r e g i s t e r  o f  a l l  th e se  a c t s .

Prom th e  terms o f  the  c o n s t i t u t i o n a l  p ro v is io n s  c i te d  above i t  can be seen 
th a t  th e  C hilean  C o n s t i tu t io n  re c o g n ize s  and p r o t e c t s  both the p r i n c i p l e  o f  
.jus s o l i , i . e .  th e  r i g h t  to the  n a t i o n a l i t y  o f  the  p lace  o f  b i r t h ,  and the  
p r in c ip l e  o f  .jus s a n g u in i s , i . e .  th e  r i g h t  to n a t i o n a l i t y  by reason , o f  p a re n ta g e .

A f u r th e r  source  o f  C hilean  n a t i o n a l i t y  i s  the  "CERT HT I  CATE OF ITATTJRAL1ZATI0N", 
which can be o b ta in e d  in  Chile by fo r e ig n e r s  who s a t i s f y  the  req u irem en ts  l a i d  down 
i n  a r t i c l e  5 » p a rag raph  3 o f  the  C o n s t i tu t io n .
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As a l a s t  p o in t  i t  may be no ted t h a t  by parag raph  4 o f  the  a r t i c l e  i n  q u e s t io n ,  
th e  C o n s t ix u t io n  a u th o r i s e s  th e  2 r a n t  o f  C hilean  n a t i o n a l i t y  by s p e c ia l  l e g i s l a t i o n  
to  p e rso n s  who have ren d e red  m e r i to r io u s  s e r v ic e s  to  the  c o u n try .  T h is  honour, 
which i s  known as "Great n a t i o n a l i t y "  o r  "Honorary l î a tu r a l i z  ' . t i o n " , lias been 
awarded t o ,  among o th e r s ,  th e  renowned Venezuelan j u r i s t ,  Don Andrés B e l l o , founder 
o f  th e  U n iv e rs i ty  o f  C h ile  and p r in c ip a l  a u th o r  o f  th e  C h ilean  C iv i l  Code.

A r t i c l e  25 -

Comment

Iko  c o n s t i tu t io n s  t h a t  have been su c c e ss iv e ly  i n  fo r c e  i n  C h ile  have l a i d  down 
the  p r in c ip le ~ o f~ th e  d iv i s io n  o f  p u b l ic  powers in to  e x e c u t iv e ,  l e g i s l a t i v e  and 
j u d i c i a l .

The ex ecu tiv e  power has i n v a r i a b ly  been v e s te d  • i n  a  s i n g l e  .person  known as  the  
P r e s id e n t  o f  the  R epub lic , who a d m in is te r s  the  S ta te  and i s  th e  Supreme Head o f  the  
N ation : th e  l e g i s l a t i v e  power i s  v e s te d  i n  th e  N a tio n a l C ongress , .which i s  composed 
o f  tiro h o u s e s , the  Chamber o f  D epu ties  and the  Senate ; th e  j u d i c i a l  power i s  v e s te d  
in  the  c o u r ts  e s ta b l i s h e d  by th e  law.

The c o n s t i tu t io n s  have a lso  p ro c l r  imed the  p r i n c i p l e  t h a t  so v e re ig n ty  i s  
v e s te d  e s s e n t i a l l y  in the  n a t io n ,  which d e le g a te s  the  e x e r c i s e  th e re o f  to  the  
c o n s t i t u t i o n a l  a u t h o r i t i e s .

These a u t h o r i t i e s  e x e r c is e  p o l i t i c a l  power and a re  e l e c t e d  by u n iv e r s a l ,  f r e e ,  
s e c re t  and informed s u f f r a g e .

A r t i c l e  7 o f  the  P o l i t i c a l  C o n s t i tu t io n  o f  1925 p ro v id e s  t h a t  C h ileans  who 
have a t t a i n e d  the  ago o f  10 y e a rs  and whose names a re  e n te re d  i n  th e  a p p ro p r ia te  
r e g i s t e r s  a re  c i t i z e n s  w ith  th e  r i g h t  to v o te ;  in  o th e r  w o rd s , i n  accordance  w ith  
t h i s  p ro v is io n ,  a l l  C hileans over th e  age o f  IS ♦-ears who s a t i s f y  the  s t a t u t o r y  
requ irem en ts  p a r t i  ip a te  in  th e  conduct o í  p u b l ic  a f f a i r s  th ro u g h  f r e e l y  e l f c t e d  
r e p r e s e n ta t iv  e s .  • .

Under th e  1925 C o n s t i tu t io n  fo u r  o f f i c e s  a re  to be f i l l e d  by p o p u la r  e l e c t i o n :  
those  o f  P re s id e n t  o f  th e  R epub lic , S e n a to r ,  Deputy and C o u n c i l lo r .  E l i g i b i l i t y  tc  
each o f  th e se  o f f i c e s  i s  s u b je c t  to fu l f i lm e n t  o f  c e r t a i n  c o n d i t io n s  as  to 
n a t i o n a l i t y ,  age and i n t e g r i t y .  ,

At th e  p re s e n t  time th e  aforem entioned  p ro v is io n s  o f  th e  C o n s t i t u t i o n  a re  
suspended pu rsu an t to the  teiras o f  a r t i c l e  4 o f  C o n s t i tu t io n a l  Act No. 2, which 
p rov ides  t h a t  so vere ign ty  r e s id e s  e s s e n t i a l l y  in  the  N ation  and i s  e x e rc is e d  i n  
2 ccordance w ith  the  .Act e s ta b l i s h in g  the  Government Ju n ta  and w i th  any p r o v is io n s  
which have been issued  o r  which may be is su e d  in  pursuance o f  t h a t  A ct. P u rsu an t 
to the  term s o f  the ■ sa id  Act e s t a b l i s h in g  the  Government J u n ta ,  and o th e r  
subsequent enactm ents, the  ex ecu tive  power -is e x e rc ise d  by th e  P r e s id e n t  o f  the  
Republic and the  l e g i s l a t i v e  power by the  Government J u n ta .

The re a so n  fo r  t h i s  l i m i t a t i o n  o f  the  r i g h t  embodied i n  a r t i c l e  25 o f  th e  
Covenant i s  the  im pera tive  need to d e a l  w ith  th e  in s . t i tu tio n e .1  emergency which 
followed th e  p o l i t i c a l  c r ip  i s  t h a t  reached  i t s  cu lm ination  on  11 September 1975.
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Since th e se  a re  some o f  th e  r i g h t s  ¿hat'm ay be suspended i n  accordance w ith  th e  
p ro v is io n s  o f  a r t i c l e  4 o f  th e  Covenant,’ th<~ C- vermnent o f  C hile  has g iv en  th e  
a p p ro p r ia te  n o t i f i c a t i o n  i n  accordance  w ith  t h a t  a r t i c l e .

The - f u l l  r e s t o r a t i o n  o f  th e  r i g h t s  embodied i n  parag raphs (a )  and (b) o f  
a r t i c l e  25 <pf th e  Covenant i s  a  fundam ental concern o f  the  p re s e n t  Government.
This i s  th e  reason 'w hy , i n , t h e  Gov e r ra ie n tT s d e c la r a t io n  o f  p r i n c i p l e s ,  p r in c ip l e  
No. 6, paragraph- 6 (à) p ro v id e s :  - -

" n e v e r th e le s s ,  a lth o u g h  i t  f ix e s  no t i n e - l i m i t ,  th e  Government Ju n ta  - w i l l
when a p p ro p r ia te  hand o v e r  p o l i t i c s . !  power to  those  whom th e  peop le  may e l e c t
by u n iv e r s a l ,  f r e e ,  s e c r e t  and inform ed s u f f ra g e " .

In  keeping w ith  th e  fo re g o in g , on 9 J u ly  1977? t i e  P re s id e n t  o f  th e  R ep u b lic  
D ublicly ajinounced th e  p ro cess  o f  i n s t i t u t i o n - b u i l d i n g  in  C hile  by means o f  g ra d u a l  
s tages o f  n o rm a liz a t io n .  On t h a t  o c ca s io n , the  P re s id e n t  o f  th e  R epub lic  
reaffirm ed  th e  d iv is io n  o f  th e  powers o f  th e  S ta te  which w i l l  c h a r a c te r iz e  th e  f i n a l  
scheme o f  C h i l e 's  i n s t i t u t i o n a l  s t r u c tu r e .

S ubsequen tly , i n  h is  speech r f  5 A p r i l  1975 < the  P re s id e n t  e la b o ra te d  on th e  
deas he had c u t l in e d  on 9 Ju ly  1977 £nd s a id  th a t  th e  d r a f t  new p o l i t i c a l  
o n c t i t u t i o n  o f  th e  S ta te  -should be p re p a re d  t h i s  y e a r .  On being approved ty  th e  
x ecu tiv e  and th e  c o n s t i tu e n t  pow ers, th e  d r a f t  w i l l  be su b m itted  to  wide p u b l ic  
.ebate in  which a l l  s e c to r s  o f  th e  community, t ra d e  un io n s , p r o f e s s io n a l  
s s o c i a t i o n s , u n i v e r s i t i e s ,  w i l l  p a r t i c i p a t e ;  t h i s  debate  w i l l  be conducted w ith o u t, 
e s t r i c t i o n s  o f  any k in d .

A f te r  the. co n c lu s io n  o f  t h i s  d eb a te , th e  d r a f t ,  w ith  th e  c o n se q u e n tia l  
amendments, w i l l  be subm itted  to  p o p u la r  v o te  by means o f  a p l e b i s c i t e .  I t  i s  
m portant to  emphasize t h a t  bo th  th e  perm anent and th e  t r a n s i t i o n a l  p ro v is io n s  o f
he d r a f t  w i l l  be subm itted  to  th e  p l e b i s c i t e .

I f  approved b”  the  co u n try , th e  new c o n s t i tu t io n  w i l l  g e 'e r n  c i t i z e n  
o r t i c ip a t io n .  in  p i .o lio  a f f a i r s ,  th e  r i g h t  to v o te  and to be e le c te d ,  a l l  w ith in  
le framework s e t  f o r th  in  th e  Governm ent's D e c la ra t io n  o f  P r in c ip le s  r e f e r r e d  to 
i r l i e r .

irag rap h  ( c ) - Comment

In  a r t i c l e  10, paragraph  3, th e  P o l i t i c a l  C o n s t i tu t io n  o f  1925 g u a ra n te e s  to 
.1 in h a b i ta n ts  o f  the  R epublic  adm ission  to a l l  p u b l ic  employment o r  o f f i c e
-thout any c o n d it io n s  o th e r  th an  th o se  imposed by la v .

This p ro v is io n  was reproduced in  C o n s t i tu t io n a l  Act No. 3 which in c lu d e s  among 
ie c o n s t i tu t io n a l  r i g h t s  the  r i g h t  o f  access  to  a l l  p u b l ic  employment and p u b l ic  
T ic e ,  w ithou t any requ irem en ts  o th e r  th an  th o se  imposed by the  C o n s t i tu t io n a l  
: ts ,  th e  C o n s t i tu t io n  and th e  l a v s .

The decree, w ith  th e  fo rce  o f  law o r  a d m in is t r a t iv e  s t a t u t e  No. 53'3 o f  i 960 
g u la te s  in  g r e a te r  d e t r . i l  the  o f f i c i e l  c a re e r  o f  p u b l ic  employees, e s ta b l i s h in g  
e r e c ip ro c a l  r i g h t s  and o b l ig a t io n s  o f  th e  S ta te '-and  i t s  s e r v a n ts .
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A r t i c l e  26 

Cornent

The p r in c ip le  l a i d  down in  t h i s  a r t i c l e  i s  embodied b o th  i n  a r t i c l e  10, 
p a rag rap h  1 , o f  th e  P o l i t i c a l  C o n s t i tu t io n  o f  192.5 and i n  a r t i c l e  1 , p a ra g ra p h  2 , 
o f  C o n s t i tu t io n a l  Act lío. 5»

The f i r s t  o f  the  p ro v is io n s  r e f e r r e d  to re a d s :  "The C o n s t i tu t io n  e n su re s  to
a l l  in h a b i ta n ts  o f  the  R epub lic :

" ( l )  ' E q u a l i ty  b e fo re  th e  law . In  C hile  th e r e  a r e  no p r i v i l e g e d  c l a s s e s .

" In  C hile  th e re  a re  no s la v e s  and any .person  s e t t i n g  fo o t  on i t s  
t e r r i t o r y  i s  f r e e .  C h ileans may n o t engage in  th e  s la v e  t r a d e .  Any 
fo r e ig n e r  who engages i n  i t  may n o t l i v e  i n  C hile  o r  be n a tu r a l i z e d  i n  th e  
R ep u b lic ."

C o n s t i tu t io n a l  Act Mo. 3» a r t i c l e  1,  parag raph  2, g u a ra n te e s  to  a l l  p e rso n s  
e q u a l i ty  b e fo re  th e  law . In  C hile  th e r e  a re  no p r iv i le g e d  in d iv id u a l s  o r  g ro u p s , 
lien and women s h a l l  enjoy equal r i g h t s .  N e ith e r  th e  law n o r  the. a u t h o r i t i e s  may 
e s t a b l i s h  a r b i t r a r y  d is c r im in a t io n s .  '

A r t i c l e  27

Comment

In  C hile  th e re  a re  no " m in o r i t ie s "  w i th in  th e  meaning o f  a r t i c l e  27 o f  th e  
Covenant.




