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1.  GENSRAL LEGAL FRAMMORK

Civil and pelitical rights are protected vithin the Chilean legal ordex by
constitutional and legal rules and regulstions., The first category includes the
Constitutional “icts, a number of Legislative Decives promulgeted by the
Governing Junta in the exercise of its constituent power znd those provisions of
the Political Constitution of 1923 vhich are still in force: the second category,
that of legal rules, consists of the lavs promalgated prior to 11 September 1973,
the Codes of the Republic, the decrees having the force of lawv promulgeted by
the President of the Republic by virtue of o delegation cf povvers by the
National Congress, the Legislative Decrees promulgeted by the Governing Junta
in the exercise -of its legislative power and the internetional treaties signed
and ratified by the Government of Chile; the third category, that of regulations,
includes regulations and decrees promulgated by the Fresident of the Republic in
the exercise of his regulatory power under the Political Constitution. '

Rules of a lover category are subordinate to those of 2 higher category,
both in their source and in their application.

Our law respects acquired rights, both in the letter and in the spirit, since
such rights have always been entitled to the necessary and effective protection,
whatever changes may occur in the legel and social structure of. the country.

A

i/ The present report has been prepared and compiled in accordance with the
guidelines issued by the Cormitiee, In accordance with the request of the _
Government of Chile, the present report is to replace the earlier one submitted by -
the Government and reproduced in document CCPR/C/1,/43d.15. s ; :

.
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Examination of the constitutional texts will be faciliteted, if it is
‘remembered that the Political Constitution of 1925 remeins in force, albeit
amended by the Constitutional Acts and Legislative Decrees of 2 constituticnal
character promulgsated by the Governing Junta. It is the duty of the courts of
justice to interpret and zprly the constitutionsl rules, in order to decide
whether those provisions of the Constitution of 1925 which have been repesled or
amended either wholly or partly, by other measures promulgated in the exercise
of the constituent power, remain in force. For example, the Supreme Court has
declined to accept that 2 Legislative Decree vhich conflicts with the
Constitution, and had not been promulgated expressly as a constltutlonal rule,-
cen repeal or smend the provision of tha Constitudion. -

The Supreme Government for its part,'echoing this sound doctrine maintained

by the highest Court of the Republic, promulgated on 2 December 1974
Legislative Decree No. 788, in which the above principle is formally recognized.

2. APPLICATION CF THz PROJIoIOWb OF THi CCVZHANT AND DEROGATIONS THEREFR OF
To ccnsider more specifically the general guaidelines to be followed with
regard tc the form and content of this report submitted in accordance with
article 40 of the Covenant,as agreed by the Human Rights Committee at its
second session, it should be noted that all the provisions of the Covenant were
‘already contained in Chilean positive law, which antedates the drafting ®f the
Covenant. Névert?eless, on 11 September 1976 the Government of Chile
promulgated Constitutional Act No. 3, which sets out systematically and ,
organically the rights enjoyed by all inhabitants of the national territory
without distinction of any kind or other limitation not based on the general
~ interests of the State or the righ®s of the rest of the community. Furthermore,
as wvill be.noted in the second part of the report, Chilean law accords a wider
protection to the civil and politicz2l rights set out in the Cov-hant than is
provided by the Covenant itself. :

- There has therefore béen no need for a separate "declaration of rights", to
bring the Covenant into force within our legsl order, since such rights can
alvays be invoked before the court of justice, which are the only courts
possessing jurisdiction in respect of human rights. Although it is true that
various other administrative authorities, subordinate to other State organs, are
entitled to intervene in such matters, the only ones empowered to take and enforce
decisions regarding due protection of civil and political rights are the courts of
justice, vhich perform their duties under the direct supervisicn, correctional
and economic, of the Supreme Court of Justice, which is the highest judicial
authority in the country. This is l2id down in article S6 of the Political
Constitution of the State and article 90 of ‘the Organic Code of Tribunals,

The excéptional cases in vhich a temporary derogation from or any form .of -
.limitation of the exercise of civil and political rights is authorized are set
out in constitutional and legal provisions vhich have been in force since long
before the Covenant was drafted; these provisions have their roots in the
historical, legal and political backgrcund of the nation. We may add in passing
that such derogations, set out in the constitutional and legal order,sre common
to the majority of legel systems throughout the world end came into being as an
angvwer to the need to protect citizens against situations of danger and
furthermore may only be applied in practise by virtue of a constitutional iule.
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To classify these derogations systematically with the same degree of
precision as the rights to which they relate, the Government of Chile has
promulgated Constitutional Act Ho. 4. At the same time it is preparing
supplementary legislation to define and regulate precisely all emergency régimes
which affect the enjoyment and exercise of civil and political rights, as well as
the circumstances in which they may be instituted. Pending promulgation of this
supplementary legislation, the Constitutional Act has not yet been brought into
force, so that the provisionsfor derogations are to be found in'a variety of

"constitutional or legal texts, sccompanied in each case however by the approprzate

restrlctlons as to scope and dgratlon.

The following detailed information is given on the present situation'in
Chile as regerds these derogations, vhich vere communicated to the _
Secretary~General of the United Nations on 18 August 1976 in accordance w1th
article 4, paragraph 3, of the Covenznt. The said communication listed
restrictions on the rights set-out in articles 9, 12, 13, 19 and 25 (b). It should
be noted that these restrictions are authorized by artlcle 4 of the Covenant,
seeing that none of the rights suspended is covered by paragraph 2 of the sa;d
article, which lists the rights from which no derogation may be made.

As was explained in the letter in guestipn, the whole counvry hsd been in a
state of siege, of the internal security degr.e, since 11 March 1976, but that
came to an end through its not being extended within the specified period,
whereupon the country returned to a estste of emergency; this is limited to
six months after which, and unless extended, . it will then be automatically
repesled. co-

. The situation in regerd to personal °afety and freedom is that an action for

enforcement of rights (cmgaro) is now just as effective as in completely normal

times. Indeed, of the two conditions required for an action for enforcement of
rights or habeas corpus, namely, insufficient grounds for detention and
non—corpliance with the procedural formalities (written warrant issued by a.
competent official and served in accordsnce with the law, place of detention
other than a common prison etc. ), only the second is allowable as grounds for an
acticn for enforcement of rights in the case of a person detained by crder of
the President of the Republic while the state of siege was in force, since such
action is 2 special privilege of the Prcsident. 1In the present state of
emergency, grounds for an action for enforcement of rights include both

" insufficient grounds for detention and non—compllance with the p;ocedural

formalities.

This does not confllct with the tradlt*onal pover set out in
Legls;atlve Decree No. 1877 (2 constitutional rule) whereby the President of the
Republic, during a state of emergency, may order the detention of any person for
up to five days in his own home or in some place other than a prison. After
five days, the detained person must be either released cor brought before . the
courts to be dealt with. Consequently, any detention for a.longer period than
the above can only be authorized by a court of justice hearing a2 criminal case
and possessing the necessary jurisdiction. At first instance, such courts can
only be either a legally qualified judge, a judge . of appeal or a judge-advocate
in time of peace. During the state of emergency, there are no war-time military
tribunals. .
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VWith regafa‘to freedom of movement, the "curfew" has been repealed throughout
the national territory, so that whereas its repeal previously applled only to a
few zones it has now been extended to the vhole country.

A further derogatlon to be noted is thet relating to the right set out
in article 13 of the Covenant concerning the expulsion of zliens from the
territory of any of the States parties. This derogation is covered by
Supreme Decree YNo. 1306 of 16 February 1976, whereby the Minister of the
Interior may issue an order for the expulsicn of an 2lien or e Chilean nationsl
only on stating his reasons, the expelled person retaining his right to take
anpropriate legal action and in any case to appeal to the Supreme Court of
Justice, either in person cr through a member of his femily.

Preedox of expression, as explained in the afcrementioned Note of
18 August 1976,  is governed by the prcvisions of Law No. 12,927 of 1958,
article 34 (b) and (c), of which restricts in general terms the exercise of this
freedom, where its abuse may create unjustified 2lamm or in any way disturb
public order. The form in which this power is exercised is through edicts issued
during a state of emergency by the Head of Zone, who must always keep within
the limits laid dewn by law,

The last of ihe dérogaticns allowed by cur legel order relates to the
right set out in article 25 (b) of the Covenant to vote and to be elected at
genuine periodic elections, by universel suffrage end by secret ballot. The
restriction on this right derives from Legislative Decree No. 1697 of
11 March 1977 which declared a pclitigcel recess 2nd remeins in force pending the
institutionel reform initisted by the Government of Chile with the collaboration
of the citizens, The slow pace of the advance toward democracy does not yet
permit the full re-establishment of party pclitical activity, because the
corrupt political practices, which undermined law and ordei and brought the
nation to the verge of civil wer, have not yet been finally eradicated.

Wevertheles:, the Supreme me
country with the machinery for ind ncliticel
sections of the community.

king every effort to provide the
development which will benefit sll

) Specifically, as anncunced by the President of the Republic on 5 April last,
the draft Constitution at present being prepared will be laid before the

. Council of State in the course of this year and will be open to public discussion

by all sections of the community. As soon zs discussion is over, the draft,

both transitional and final provisiens, ~ni incluling the basic alternatives

resulting from the discussion, will be sutmitted tc a plebiscite.

In any eveht, the new draft Constitution 15 designed to provide an improved
system for ensuring the full ond-raticnal exercise of electoral rights.,
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3. REM=DIES AVAIL:BLE FOR THE PROTGCTION OF CIVIL AND POLITICAL RIGHTS

As part of the information provided in accordance with the general
gaidelines adoptcd by the Human Rights Committee at its second session, we give
telow a list of the available remedies,set out in constitutional or legel
provisiens. which have o divect bearing on civil and political rights.

(a) Action for enforcement of rights cr habeas corpus

This remedy is provided for in the first parsgraph of article 3 of
Constituticnal ict No, 3, and its procticsl applicetion is rzgulated by
‘articles 306 and 517 of the Code of Penel Procedure and by the Supreme Court
decision ( uto acordado) of 19 December 193¢ It was also lzid down in the
1925 Political Congtitution s#nd has been referred to earlier in this report.
&t this point, it is cufficient to recall that the remedy of habeas corpus retsins
its full force end effectivenezc under the state of emergency.

It should be pointed out, however, that the Government of Chile has extended
the scope of the sction for enfercement of rights to situations other than
srrest, detention or imprisonment, so that such an action may now be brought in
the case of any deprivation of, interfdrence with or threst to perscnal freedom
or safety. This is a conztitutionel innovation of the Government, which is _ .
enbodied in the seccnd paragraph of article 3 of Constitutional Act No. 3,
reading as follous: ‘

"Similar recourse in Lhe came form may be had on behalf of any
person vhe is unlavfully suffering sny deprivation of, interference
vith or threat te his right to personal freedom a2nd personal safety.
The competent Court of Appesls shall in such cases prescribe such
neasures referred to in the foregoing paragraph as it considers
necessary to restore the zulo of law and ensure due protection of
the individual concerned.”

Actions of this kin# are heard in {irst instance by the Court ¢f Appeals of
thp place where the detention or interference occurred, and may be brought by the
individual cencerned or by some other person acting on his behalf who has
capacity to eppear in court, =ven though he may not have been given a specizl
pover of atterney to do so. 'Th@ action may also be filed by -cable, and the
Court may reguest the documents in the case by cable as well or even, as has been
done in the pact, sbtain information by telephone provided thaet a certified
record is kept of the coll and that the relevant official document is in 2ll
ceses remitted subsequently, - »

The Court muct rule on the application within 24 hours, but the time-limit
may be extended if inguiries have 1o be mede or further light needs to be thrown
n the {acts alleged in 1it.

The judgement of the Court of Appeals can be appesled zgainst to the
Supreme Court, If the Court of Appeals has ordered the prisoner to be released,
he shall remain at liberty even if the sppeal is lodged by a person who was a
party to the action for enforcement of rights,
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_ When: the warrant of arrest is issued by a militery tribunal, any action for
enforcement of rights contesting such warrant will be heard by the Court Martial,
which is equal in rank to the Courts of Appeals and whose membershlp i~
invariably formed by judges of appeal, apart from the military assessors, who
are also legally qualified. '

(v) Remedylof protection

This remeay is provided for in article 2 of Constitutionzl Act No. 3 and is
regulated by the Supreme Court decision (auio acordado) of 26 January 1976, vhich
vas published in the Diario Cficizl of 31 January 1976. )

The formalities attaching to this remedy, which is also an innovation of
the Governing Junta, are similar to those of the action for enforcement of rights,
but its purpose is to see tc it that the Court of Appeals adopts any measures
nccessary te restore the rule of law and ensure due protection of the person
concerned if he has suffered any deprivation of, interference with or threat to
the legitimate exercise of the guarantees prcvided in Constitutional Act HNo. 3
other than those relating to personal freedom (which are covered by the action
for enforcement of rights). Application for the remedy of protection is
compatible vith any other judicial actions or clzims which the person concerned
may wish to bring before the competent authorities or courts.

Because of its breadth of scope, this remedy cannot be reconciled with
emergency situations, precisely because an emergency presupposes the existence
of an exceptional situation jeopardizing 2 more important legel interest, such
as national security or public order. This is covered by article 14 of
Constitutional Act Ho. 4. However, according to the judicial precedents
established by the Supreme Court, this remedy is allowable even in emergency
situations provided that the application submitted and the decision.taken on it do
Mt releis o a netter inuvolving national security. For exanple, annlications for
this remedy have been alloved when the claim related to the payment of taxes.

(c) RBemedy of inspplicability on grounds of unconstitutionality

This remedy is 1laid down in the second paragraph of article 86 of the
1925 Political Constitution and is regulated by the Supreme Court de0151on
(auto acordado) of 22 March 1932.

Under this remedy, the Supreme Court of Justice may declare inapplicable
to the case in respect of vhich it is invoked any legal provision that is
contrary to the constitutionsal rules in force.

For this remedy to be granted, legal proceedings must have been instituted
in an ordinary or special court of the Republic. Consequently, it is not
applicable in an azbstract or general situation, its validity being circuuiscribed
to particular cases trled and judged by the Supreme Court itself or by some
other court,

Both substantive and procedural rules can be declared unconstitutional,
but such a declaration has legal effect solely in respect of  the particular
~ lawsuit in progress in which it is sought to apply the unconstitutional provision.

LRSI sk ¢ e 2aee
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In practice, however, a legal provision vhich the Supreme Jourt has declared to
be unconstitutional ceases to be applied by the other courts, it being considered
that the remedy of inapplicability sought by the party concerned would otherw1se
be granted _

This remedy is of obvious effectiveness in matters of human rights, since it
ensures that the legislator does not disregard the fundamental guarantees offered
by the Constitution,

(@) Remedy of review

This remedy is established in articles 810 to 816 of the Code of Civil
Procedure and is designed to permit the annulment, either in whole or in part,
of a definitive judgement rendered by any court of the Republic. ' Applications
for the remedy of review are dealt with by the Supreme Court. S

Such an application must be filed within one year from the date of the
final notification of the judgement cppealed_agalnst and nust be founded on one
of the four grcunds allowed by article .810 of the Code of Civil Procedure, which
are: that the judgement was rendered on the basis of false documents or testimony;
that the case was won ‘through bribery, duress or other fraudulent means; or that
the decision given in the case contradicted an earlier judgement which has
Become a res judicata and was not pleaded in the proceedings that culminated in
the judgement challenged in the application for review., Both the f8131ty of the
documents or testimony and the bribery, duress or other fraudulent means which
influenced the verdict must first be declared by definitive judgement. . If the
declaration in question is not made within one year, an application for revievw may
be filed within the time indicated, but the matter will be left pending until the
accuracy of the grounds cited for the review is verified.

1t is worth mentioning that, as a generasl rule, an epplication for the
remedy of review does not suspend the execution of the sentence contested, unless
this imposes the death penalty or some other particularly severe form of
punishment; morecver, suspension of sentence must be requested by the person
concerned.

(e) Right of petition

Although this is not a procedural remedy as such, it is a juridical device
of an administrative nature enabling anyone to petition the authorities on any
matter of public or private interes¥, without any.limitation other than the
requirement to proceed in respectiul and appropriate terms (1925 Constitution
article 10, paragraph 6, and Constitutional Act No. 3, article 1, paragraph 85.
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. The importance of this remcdy lies in the fact that the authorities cannot
zrefuse to pronounce on such petitions; should this happen, ihe official
irebpon31ble can be prosecuted for committing a criminal offence of +ne kind
described in article 56 of the Penal Cols, without prejudice to the
aﬂmlnlstratlve penaltles he/mav incur, '

Mbreover, the authorltles are required to rep;y to all petltlons aubmltted
:_to them by individuals in the exercise of this right.- :

,i’:

%gf;= In concludlng the general part of this report, we would point out-that no
. v other measures have been -adopted to ensure the maintenance and protection of
"¢ the" civil ‘and ‘political rights laid down in the Covenant because, as can be

['bseen from what was said earlier, such measures are obviously unne essany.
TR ) e -
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ANALYSIS OF THE ARTICLES Of THE IﬁTERNATIONAL : _
- COVENANT ON CIVIL AND- POLITICAL RIGHTS - Coe

PART I

Paragraph 1: Comment

Chile recognizes the right of all peoples freely to determine their political,
economic, social and cultural status, and considers respect for this principle to

be essential for international peace and order.

At the natlonal Jlevel, respect for this: pr1n01p1e is reflected in the
following provisions: .

Article 1 of the Political Constitution of 1925, which states: "The State of
Chile is unitary. Its Government is republican and democratically representative";
and article 2 of the 1925 Constituticn, which states: "Sovereignty resides
essentially in the nation, which delegates the exer01se thereof to the authorities
established by this Constltutlon"

Mbreover, artlcle A of Constitutionhal Act Wo. 2, dated 11 September 1976
states: "Sovereignty resides essentially in the natlon and is exercised in
accordance with the Act establishing the Governing Junta and with any provisions
which have been issued or.may be issued in pursuance of that Act". The authorities'
intention of abiding by the constitutional principles emunciated is best illustrated
by the words of His Excellency the President of the Republic, when he delivered an -
address on 5 April 1978 armmouncing the preparation of a new constitution to be
approved by .plebiscite. )

At the international level, -apart from the Intermational Covenant on Civil
and Political Rights and the International Covenant on Economic, Social and
Cultural Rights, Chile endorsed the right in question by signing and ratifying the
Charters of the United Nations and of the Organization of American States - both of
them- international instruments which, according to Chilean rules. of law on ,
international treaties and conventlons, have the force of "Laws of the Republic and
conpel their signatories to respect the principle of 'self-determination'".

Paragraph 2: Corment

It is a basic right of all peoples to be able freely to dispose of their
natural wealth and resources, since such free disposal enables the principle of
self-determination to be applied to its full extent. In accordance with this
concept, Chile's fundamental laws establish rules governing the right to own

- property, with the proviso that oumorship must also fulfil a.social function and

must not be prejudicial to the general interests of the State.

Article 10, paragraph 10, of the 1925 Constitution establishes the right to
own property in its various forms, and states in its second -subparagraph that:

"When the interest of the national community so requires, the law
may nationalize or reserve to the State exclusive dominidn over natural
resources and producers, and other goods which are declared to be of
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~ paramount importance ToF the economic, social or culfural Iife of the country.
It shall dlso promote the—zppropriate dlstrlbutlon of’prop rty and the
creation of family property."” ’

/The seventh subpa. agraph of article 10, pwragraph 10, of the same 1nst“ument states
that: - : : ‘

"No one may be deprived of his propsrty except by virtue of a general
or special law which authorizes expropriation on grounds of public utlllty
or social interest, as determined by the leglslature”.

Constltuflonal \Pt Tfo. 3 of 11 September 1976 repreduces, erends and
supplements the Constitution of 1925. In a’ticle 1, paragraph 15, it guarantees
to all person : ' '

"Freedom to acguire ownesrship of any type of property, excepti- that
whlch by its nature is.common to all mankind or should belong to the nation
48 a whole and is so declared to belcns by law.

"In spec1f1c cascs and when the national 1nucreot 80 requires, the law
may reserve to the State certain ownerless property and may also limit or
‘ estaollsh requirenents for tpg acqu*51tlon i cownership of certain property."

Paragraph 16 states that the law shall establish'the limitations ar’ obligations
vhich make i% poss;ble to ensure the sccial function of property, which encompasses
the requirements of the general interest of the State, national security, public
- 1tility and health and the optinum development of sources of productive energy. .
n guaranteeing the right to own property, the Constitution and the Acts also
rrotect the right of the people as a whole because it is understood that there
sanmot exist what may be termed rights of a "social nature" unless the rights of
ndividuals are also respectcd. :

Hone of the prov151ons rﬁferrﬂd to afe an obstacle tc the fulfilment of
'bligations derlv’qb from intermational economic oﬁgperatJﬁﬁ agreements.

At the internationa 1 level, Chile has retified the right to own oproperty in
he Charters of the United Nations and of the Organization of American States and
n the Covenent under consideration. ' :

aragraph 3 Comment

_ Chlle has no responsibility fﬂr the administration of terrltorles which have
‘2e status indicated in this paragraph, but shares the conviction that it is
sgential to promote the realization of the right of self-detemmination in
mformity with the provisions of the Charter of the United Nations.
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Article 2 | S S o
Paraograph 1: Com-ent
As is clear fron th comments made in part I of this report, iespect for

fundemental human rights in Chile dcrives not merely from the signature and
ratification of the Intern t onal Cevenant on Civil and Political Rights but from
the entire legal system in force there, This will be illustrated later when
comments are nede on the varicus constitutional, peral, civil and procedural -
trovisions which safeguard these rights and penalize fallure to observe them.

It should be noted that the prsemble to Constitutional Act No. 3 stipulates that,
_as human rights antedate the State and the formation of human society, they are.
the raison d'€tre of any legal order and hence 'the protection and guarantee of
-the basic rights of the human person azre of neccssity the essential basis of any
State organization". In this fct, which will be quoted throughout this report,
Chile undertekes to respect human rights without distinciion of any kind in
acecordance with article 1, which states that '"Men are born free and equal in
dignity" and article 1, paragraph 2, which, consistent with the foregoing, assures
equality before the law: "In Chile there are no privileged individuals or groups'.

Any restrictions pldceﬂ.on the rights enunciated in the Covenant are
dictated solcly %y rcasons of national security and the common good.

Pa*agranh 2: Comment

—

As 1ndlcaueu before, the legal order in Chlle encompasses and protects rights

11D

of a2 broader scale than those embouled in the Covenant. - Conscquently, ‘it has not
been necessary to adopt any leg sislative or administrative provisions or regulatlons
save in so far as the existing rules themselves so require.

Paragr ﬁh 5 Comment

Under the Chilean legal systom, all inhebitants of the Republic or persons in
transit tarough it, whether Chileans or alicns, whose rights or freedoms have been
violated, have guarantecd access to judicial remedics in order to regain their
rights and ensure that they. arc duly protectnd. To give just one example, since’
the different remedics will. be described later, there is the remedy of action for-
enforcement of rights or habeas corpus, which is given effect by Constitutional
Act No. 3, article 3. ~With regard to subparagraph (c), article 18 of the Organic
Code of Tribtunals states that: '"the power to hearrund decide civil and criminal
cases and to cnsurce that the judgement rendered is enforced;pertalns exclusively

“to the courts established by law",
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Article 3 L
Comment

The equality of men and women is a principle embodied in Chilean law &% the
i 2

D
i

highest level. The 1225 COﬁgtlthuLun, 1 paragravh 1, provides for:

"Equality before the law, In Chile there is no privileged class.” Constitutional

ict llo. 3 of September 1976 sunpvlements this provision in order, as is explained in
4

]

sne of its preambular clauses,. to str
L925 Constitution; article 1, varagranh
Lndividuals

(D

ngthen the guarantees alfocded by the
2, of the ifct consequently assures for all

~

””quallty Hefore tl lav. In Chile there are no privileged 1ndlv1uu als
Or aroupds. ' '

"len and vomen shall enjoy equal rightz..

MHeither the lay nor the authorities may establish arvitrary
discriminations,” '

It vill be seey that this constitutional rule malkes no distinction between
en and women, whethsr Chileen or foreign, resident or non~resident.  This
quality, guaranteed by the Constitution, is based on the idea of universality -
2 other words, men and vomen are suvject to the seme rules . in respect of gencral
ights and obligations. : ' '

rasaraph 1; Comment

The internal legal order in Chile, considering that it is the natural and

nstitutional cuty of the State to promote the common good, vhoze atfainment is

ssible -only thrcugh the creation of the condit 10*1r necessary forihe eccaonic
the

1d sccial develomment of onmﬂ4~t' and its ceoncomitant, national security,
-1 the sense of the ability c¢f the 5State to gusrantee such <evolonnept by
iticipating and overcoming éne rgency situations which endanger the attainment of
tional objectives, melies provision for thb e"ceptional legal régimes required
such situations, consisting ecsentizlly o wa_, civil cowmotlon, latent
:bversion znd nublic dizaster, in order to combat the threat or occurrence of such
ents. .. These excepbtional lezal régimes, vhich alloy for the restriction or )
spencion of certain of the owligations nrescribed Ly the Covenant, are in no
£e based on considerations of race, colour, sex, language, recligion or social
1@111. . - : oo - .

ki

The 1925 Political Constitution of Chile, in article 72, poragranh ]7,
thorizes the President of the Republic:
"To declare in a state of assembly one or more provinces invaded -or
menaced in the svent of foreipn war, and 'in a state of sieze onz or more
nlaces in the Republic in the event of cxternal attack. ’

- ""In the event of civil commotion, the declaration of -the existence of
state of siege in ono or more places pertains to Congress, but if it is not

B S TN,
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in sassion, tho Fresident ney melic such o declaration in respect of 2 specified
- period. I the pericé in quection Lao not exnired vhen Congress reassembles,

the deélaratioﬁ nade By the Trenident of the lepublic shell be reparded as
souivalont to a perliznentorns Lill.
Mihe ~ocia:eL;cd of.a ciatln of cicre, chal? confer onf the President of .
the Depublic caly tie avthority Vo trepnofler perscns from one depertment to
another and {o cenfine them {2 thei- henco or in nloces other than goals that
are not intenred 2y the con "GTLuu or imprisonment of crdinery criminals,
[y

Hism o tudions ac o reoult of the state of giege shall not exceed it in

vw*W'yo the constitutional puarentees afforlied to

[

ive Tuerie I'o, 527, rublished in the Diaris Cficial of 26 June 1974,

e connsivitiorel powers in arvicle 1O paragraph 14, vhich states
'dcn shall bﬁV: cneeiol authority: "T declare 1n a state of assenbly
rovinces invaded -7 neraced in the event of foreign var, and in a state

oy rore vlaces in ihe Jenublic vhen there is a danger of external

In the avent  of civil comnmotion, the declaration of the
e in'one or mere places shell be made by Legislative

of zlege one
atoaclk or invaoisco,
einvence of o otate ol ciog

The declerction of ¢ aiatr of zicro chall confer on the Presidesnt of
5 tr to transfer pergons from one department

\_4 [

uist.. Jnj‘ thiz z.,u:h’“"

the Covernina o
to .another and Yo conlinc ihiem tc thelir owm hemes or in places other than
goels that oxn mot intended £ the cenfanenent or imprisonment of oréinary
criminalsg, :

Mleasures tolion oo a recull »f the siate of siepe shall net exceed it in -
Jurcticon.” ‘ ‘

iy ‘**'h van cractnd on. 2 ohvtﬁmucr 1974 and

variichad in the D10 Ter.omber 1974, systeuutizeos the provisions

relating to ihe w2 -.‘-. tﬁrrgoncy rezimen provided for by ngulonul iavs.. -In
1Y dencribhs the f?ll@ﬁiﬂt GUTU e YoArines: :

a¢v*¥1ﬁ 1, A%

Legislative

1. Stote of extbterncl o1 _internal “PL

i3 nefine? ia article & of thic Decrce: Mh.state of var or time of

TJ‘S SoOD B3
way soail Ve wWioio oo o wice Ar bhe situations referrod to in article 418 of
the Gode of Mililouy Justice" (o wrovision vhich relates te a declaration of war,
mobilization and a de facty zzate of var), Lav Ho. 12,927, concerning the .

internal s=zcuriiy »F ihc_fzate, slipulnter in article 31 that: "In the event of
var, external atiack or dnvesion. the Dresident of the Republic may declare all or
raxrt of the natinnzl territcry %o be in a gtate of cnergency, vhether the attack
o= inva5¢on hac ozcurred or there are gericus reasons for believing that it will
neeur. The scone off the coneept of o olate of emergency vill be examined in
the paragraphs vhich fcllew, :
II. 5State_of ¢ sromqlz

This régine is gevernad by ithe rule leid Jown in article. 10, paragraph 14,
of Legislative Decree Heo H27. Vhelher cuch a state has Léen declared by reason of
of en external otfash oxr vy reason nf civil oommot:on, wartine rllltarv Jurisdiction
will apnly (aruﬂclh 72 of 4the Cotde of hllltnry Juactice
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III. State of siecge

. Article 4 of Legislative Decree Mo. 640 states that the procedure shculd Ve as
prescribed in article 10, paregraph 14, ¢’ Lezislative Decr-2 ilo, 527. In other
vords, it is the prerogaulv o the President of the Republic to declare state
of siege, vhich applies in the followving caces:

(a) ‘Uhen there ic = attecl or invasion, whether the

threat derives from alien

T any kindg,

(») I the evens cf civil cormmetion o

irticle 6 of Legislative Decree i'c. 040 provides that a state of siege ney
be decreed in any of the fclloving desrses:

(a) State of =ie

in the event of civil

(b) State of siege in the
re out to Do orgeniced,

commotion caused Ly
eﬂt;er openly or clandestincliy.

¢

In both these ca Legiclative Decre 640 provides for the

e ilo.
onrzy into omeration ¢ 11ufry Tribunals, vested with the leltg
urisdiction obiaining in Timse of wer, end for the arplication of the proceuure
laid down in the Code ilitery Justice, »nzrt IT, title IV, and cf the nenaltics

gpecially prescribad

(c) State of sieps in tho Cegree of intermel security, vhich iz applicable
vhien the commotion ie caused by rebel or sszditious forces that ere not organized;
and

]
ERE)

(-:1’)

snecifies that the two latuer Gegrees
: o, exercising their owm

down in par+ II, title IT, of
1in €S in time of peace,

ed in one or two degrees.

will be

c ol
ice, concerning crlnlnal 2o

2nd to the menaltis slicebl2 in time of peace, glt.vl e

“hrticle § states that, in such caces, the wartime llilitary Tribunals vill als

tyy the offences cpecifisd in articles 4, 5(a) and (b) and 6 (c), (d) and (e) of
the Law on the Internzl Sccurity of the State.

, of Lezgislative Lecvee lio. 527 ut tes that the
declaration of a stavs ciepo confers on the Presifent of the Governing Junta
only the authority to transfer nersons from one cedartment to another and to
‘confine them to their owm homes or in places other than goals that are not intended

trticle 10, parasrs
.
v

4+
for the confinement or imprisomment of 2réinary criminals

t
1
1
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Vilh repard to the authority to transfer mersons specified in this.article,
the Santiago Court of iAppeals in January 1970 stated, on hearing an action fcr
enforcement of rights brought by persons vho had Lcen transferred under that -
provision, that th> exprescion "from one Cepartment to anothzr" referred to a
territorial and administrative unit vhich, under the present system of
tion, should be talien to mean a province, since.that would come close
and that the objeet of noving somecne from a vart of
t threaten to disrunt the tranquillitiy and ncrmality

et by iransferring him elscvhere nnd restricting but neo
totelly denying his free Gom of movemsnt so that he could select his nlace. of
residence vithin the desipnated territorial unit vhile at the same time being
subject to possible surveillance and. demiciliary supervision. -

¢ the previius divisicn
the country vherc he migl
of public life would be nm

 Legislative Decree Ho. 1009, published in the Diario Cficiel of 8 Nay 1975,
ctates, in article 1, that: "While the state of siege is in force, the bodies
vested with special responsibiliiy for ensuring that nationzl life proceeds
normally and that the eauaollshed instituticnal order is maintained shall be
cbliged, vhen remanding in custody, in exercise of their aprointed powers, person
wvho are believed to be pguilty of endangering the security of the State, to give
rotice of the detention tc the immediate family of the person concerned irithin
48 hours. - ' | o

.

o

"The bodies »eferred to in the foregoing paragraph may not remand a
person in custod;” for longer than five days, and by the end of that period #i
detaince rust either ve released or e brought before the approvriate court,
cr vhe HMiniciry of the Interior vhen the case involves the application.of
gpceial povers or of thoge obtaining under the state of siege, as appropriate
a written report bLeing suumitted on the facts of the case :

"The subjecticn of detainees to unlauful coereion.shall be punished in
accordance with article 15C cf rhc Penal- Code or article %30 of the Code of
Dulltary Justice, whichever is °nﬂronr1a{o.

0
t'f'

Ari lcle 150 of t} Penal C e ectabliche that:
"The penalties of medium-term imprisonment, vith or w1thout comnulscxy
work, and suupcnﬁlon in any degree shall be QppllcU tos

1. inyone whe crders. a- prisoner to be held incommunicado for an unduly
long period or ensures that he is so held, or vho subjects him to torture or

to wnnececsarily harsh treatment.

I{ the unlﬂl”trc 1on of terture o1 of wnnecessarily harsh
. treatment. injures or results in the death of the subject, the person
-regponsible shall incur the penalties nrescribed for those offences, in their

mexXimum degreec.

2. fnyone vho is responsible for arbltrarv imprisohnment or detgntlon
in placcs other than those designated by lgw

Article 220 of the Code of Hilitaxy Justice staies:

"Any memner of the armed forces who, in corrying out an order from his
superiors, or in the perlommance of his military duties, employs unnhcebsaiw"
violence or causes it to be employed, without any reasonable justification,
in the execution of the acts he is required to pverform, shall be liable to:




CCPR/C/1/4a .25
~ page 16

l. ZILeng-term imprisonment with commulcory work in ifts nminimum to

intermediate Jggr e5, 1T he has caused the death of the victiim;

2. Hedium-term imvrisonment with ccmpulsory work in it
degree to 7OH&—teTm imnrisonment wit rouleo i

if he has caused "the victim seriocus injury:

3.  Hedium-term imprisonmen N ocompulscry worit in its
1ntermediate degrees, if the inju coused are less sericus; end

Vo Srort tern: imprisonment ith comwmulsory werlk in ifts paximnun degree
vo nmediun-term impriconnent with commulscery work in its minimum degree, if
the victim has not teen injured or ir hic injuries are slight.

If violence is uced coainct detainees or nriscners for the purnoss of
obtaining dzta, information or dJocuments or othor chjects vezring on
inquiries into an unlewrul act, the nznaliizs chall be increased Ly one
degree.”

Legislative Decree Lo, 01 cf iiovemver 1974 vrovides, in orticle 2, that:

cof siecze, a2s »nrovided for in

"Tn the event of the <ec e oo
article 6 of the zbove-mentione cisl cree lo. %40 of 1974, an if
. the paramount interects of Ztete security go roguire, the Government may order
* . the exnulsion or commulcory deorarture fronm the country of snecified nersons,
vhether alicns or nationszls, by meciac of a decree, accompanied by a statement
of reasons, which chall be signed ™y the iinrnister of the Intericr and the
Minister ofi- H,ul nal Defencse. ’
"Persons who arc subjected 3o measures of expulsiecn or COW711 ory

departure {rcom the country shall be free to chooce their place of destihation.

1~

Article G, vmaragraph 4, of the 1525 Uonctitution vrovid-es for the loss of
Chilean nationality: '"For cngaging abroes in activivies reriously cetrimenzal to
the vital interests of the 5State during the emerpency situations envisaged in
‘article 72, paragraph 17, of thic Constitution®. This »rovision should be

T and the state > assembly.

understocd to refer to the ctate of zicpe and

IV, Swecial powers

o no'c y the Governing Junta is vested with

Through its oxercising legislative
the authority provided for vy the 1925 Constitution in paragraph 12 of urtlclo 4L
" Thie

entitled "Powers of longres:s provision syecifies that only by wvirtuc of
a law is it .posgible: "To rogtrict parsonal freedom and fraelom of the nress, or
to suspend or restrict the exercice of the right of ascsembly, vhen this is made
necessary by the overriding requirementc of tne defence of the 5tate, the
preservation of the.constitutional system or the maintenance of intermnal peace cnd
then only for a period of nct more than six months. Any penaltiesz »nrescrihed

by such lavs shall in 21l czses be imposed by the egtablished courts. Gther than
in the circumstances stipulated in this naregraph, nc leair mzy be enacted to cusvend

or réstrict the freedoms and rights guaranteed by the Constituvien.

"
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V. Zones or states of cmerpgency

Articles 31 to 36 of Lawv llo. 12,927 of August 1958 givz effect to the
declaration of a state of emexrgency. Article 31 states that "All or part of
the territory may be decleicd to be in a state of emergency in the event of .
external attack or invasion, vhether the attack has occurred or there are serious
reasdns Lor believing that it will occur". The second narﬂﬂrahh, supplemented -

- by article 10(a) of Law No. 13,959 of 4 July 1960, provides that: "In the event
of a public disaster, the President cf the Republic may declare a state of
ecmergency of up to si: months'! duration in the disaster area. Article 33

specifics that, once a state of emerrency has been declared, the area in question
vill be pleced under the immediate authority of the Chief of Hationzl seience
appointed by the Govermment, vho will exercise vllltgry cormenrlt with the powers
ené duties established by Lav lic. 12,927, while the administrative authorities
1711l centinuce to discharge their functlon znd to perform *heir normal worl.

The Chief of the area in a Qtate of emergency is vested with the following
special povers under artlclc 54 - .

(a) To assume cormand of the land, sea, air, police and other forces
vhich are situated in ox rcach the encrgency area; :

(b) To order measures to Le tzken to ensure that che existence or
congtructlon of militar ¥ 1nvtu11utlon° is kept secret;

. (c) To prohibit the dissemination of nevs concerning nilitary matters,
and to impose such con°orgh1p &5 he may deem necessary on the press and on
cable and radio communications : ' '

() To suppress unpatriotic propaganda, vhether mmde -Thro vh the press,
radio, cinema, theatre or any other medium;

(e) To establish regulations for the bearing, use and possession of arms
and explosives by the civilian population; -

(£) To naintain control over entry into, exit from and passage through
the emergency area, and to keep persons uvho are considered to be dange*ous under
c'urvelllu.ncc-: by the authoritics; .

(g) To make use, for as long as is required, of any premises and means of
transport he considers to be needed, vwhether belonging to State, semi-State .
or autonomous bodies, or to State, mmnicipal or private enterprises. e

) . In making requisitions, the authorities- must draw up an.dinventory of the
items requisitioned and indicatc each one's condition. A copy of this inventory
rugt be given to the ‘owmer of the items or to the persons in possession of them
at the time of their requisition, elther immedia tely or not later than 48 hours

aftervards.

. The use referied to in the firs st ‘subparagraph of paragraph (g) ohall entltle
the owmer to request due compensation once the items in questions have been
If the parties disagree as to the amount of compensation,

returncd to him.




CCPR/C/1/Add .25 | . :
page 18 ) »

it shall be deternmined in suncary procecdings oy the competent judpe of the
High Court sitting in civil ceses. The time limitetion for such proceedings
shall be one yeca. frcm the date on which she auuhorltleo oyler tho 1tens'-n

guestion to be zcturred;

(h) To pzize arranenents for such total or pertial eveacuation of districts,
touns or areaes as is deemed necessary for tne dﬁ:fenM of the civiliar pooulation

-atl
and the successful concuct of niliraxy icns vithin his jurisdiction;

(i) To order neasures orks of art, public utilitizs

in order to preveni or punic 2
arms, stroarpoints, nmilifeory equipment,; installotions and fectories; aond to
b

fuch as drinicing vater, lirht and rog, and nining, industrial and other centres
T a particularly close vatcl over
S ’ .

‘prevent tho 1°°Cﬂ1rat onn of fruc or felse infermation that might cause panic

aniony the civ'lian ponulaticn or decmornliice the ammed forces;

'(j) "To dssue the nzcessary ordnrs lov the LF(UlultJOH, storare and
Llstr1ua+1oq ¢f 211 itenms reeded for the cocistance of the civilian peopulation
r of militerys velucs

(k) o check on fcod, fusl and militery supplies enterins or leaving the
emMeTCency area; s o

(1) To arrenge for sn inventsry o b2 kent of the nilitary supplies in
the areaj :

"11) To issue Ld{sts establishing regwdations for the services under his
comrand and rules to e cbser’ci By the civilien ponulationg

any orders oo ingtructions he ney deem nacessary for the

(m) To give
rreservation of puclic ordar in the ares; and

timn and sale of un to si: izsues

-(n) To cucwend the printing, disteibu 3
of newspapers, maracincs, leafliets and printed matter in general, and, up to
it days of dr“”'C“’to by rocio or television stations or any similar infermation
is :

(‘J

aediun Jdissenin

iing opiniong, neus or-communiceti
alarm or dizaffect

ne ns vwhich ersz liable to create
clon aawong  bhe Joyulatioh, imich distort the true naturce of the
facts, vhich aje mani os»lf alne oxr which conbravene the instructions ~iven 4o
such media for reagsonc of puilic oiver in complicnce vith pafa"raph (m). If
the offence is repeated, he nzy arranse for the commnicaticns media coneceined,
Logether with their placer of ork ond equinment, to te valken over-and for

rensorship to be inposed.

\6

"A complaint agalnst any of these measurss iay be 1odged by the party
concexned, witniii AY hours from notification of the measure, in the relevan
militzry or naval court, which shall nronounce Jjudrerwent on the basgis of
equity, having heard the Lapportocur's rewort.
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The {iling of a complaint shall not suspend the application of the -
measure taken, cave as may be decided by definitive Jjudgzement of the .court.
The povers conferred uwnder (n) shall be exercised on the basis of a
written order, which shall rccerd the time of notification and indicate
the period of the application of the szid powvers, vhich period may not, in
any circumstences, ciceed the curction of the state of emergency.”
Legislative Decree Ho. 1277, published in the Diarioe Oficial of ,
13 August 1977, established the follouing in exercise of the constituent power:

Article 1. "By vartue of the declaration of a state of emerpgency,
as regulated by the Law on the Security of the Staie, the President of
the Republic shall be empowered to detain persons for up to five days in
their owm homes or in places cth er then zoals™".

Arvicle 2. "It is hereby declared that the references to the state
- of siege contained in Legislative Deczees Hos. 81 and 198 of 1973 and
Ho. 100, article 1, should also be understood to apply to the state of
12,927 of 1958. Legislative Decree To. 81

emergency, coverncd by Laiw No.
ard a public

specifies the penaltics applicaole to persons who disreg
y appeal made “y the Govermment for reasons of security, and establishes in
article 2 that: 'In the event of the declaration of o state of siege,
as provided for in article 6 of Lepislevi.c Decrce Ho. 640 of 1974, and
when the parcmount intercsts of State security so require, the Government
may order the expulsion or’ conpulsory departure from the country of
specified perscns, vhether aliens ox nationals, vy neans of o decree,
accompanied by a statement of reasons, which shall be signed by the
Ilinister of the Intericr and the I.i-istesr of Taticnal Defence.t

Persons vho are Lbjocted Y mecsures of expulsivn ox compulsory
departur@ frem the ceountry shall w2 ‘ree to choose their nlace of

otlna.tlon.

"Teg islative Decree lc. 183, published in the Dl \ric Ullclal of
29 December 1973, estanlishes temporary ruléds governing trade union
activities and, in transitional article 4, siates: !'During the existehce
of .the gtate of war or of siege nou Dreva111n~ in the country, trade union
organizations may only hold meetinggs vhich are of an 1nfor*“tlvé nature
" or are concerned u1th the internal management of the eorganizaztion in

queutlon.

'Such neetings must Le held outside working hours, the provisions
releting to the curfev being respected, and a written notice of *he
holding of the meeting, the place of asccmbly and the asenda mst be
subnitted not less than two dajs beforehand to the police unit that is
nearest the place of work or the headquarters of the o¢ganlzatlon, vhichever

is appropriate!.”
The curfew vas raised on 10 liarch 1978 by Decree Ho;_591 of - the Hinis%ry
of Defence. - : ' - .

LQQlulathe Decree No. 1009 was discussed on page 15 of 1 is re001t ' In
that comnexion, it is 1mportant to note article 1, paragraph 6, of Constitutional

Act No.3, vhich governis the right to liberty anu security of 3eruon and prov1des
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that within 48 hours of the arrest or detention of any nerson by the autbo*ities,
the competen t J ze nqut be no+1f1ed a thc DG”SOD in questlon placed Qt h

aisposal.
status, stutesz "Dy viz ta £
regulated by the Lew on the Securi
shall be empowered to det. 1 psrcons
in places other than goais".

7o

the Gecla“ation of a2 state of emergsncy, as
I State, the Precsident of the Republic
or up tc five days in their own homes or

bove, the exceptional 3

As is evident from the nx oY a
24 on the occurrence of situations liable to

-
legislation enacte? in Chile is ba
e

endanger il security of the State cr the rule of lew and is' not a mere vhim of
the autlhorities. Iforeover, this eiceptionel lszgyislaticn "ﬂboawes procedural and
: 7 nt bv uhe leﬂ;ulatlon

alnminicirative remeo*esv*o grisuv2 that the pouers grar
in guestion are sxercisea subject o the ulm
established and govern them.

(]

Paragsravh 2: Comment

- commentary, none of these exceptional
S ve viclated the rights established in
1 and 2), 11, 15, 16 and 12°*of the Covenant.

. Ac 1s evident from the lor
provisicns violates or =nable
art*c’lcu 6, 7, 8 (haraﬁla s

'(')

e A

Parasranh 3 Comment

5, informed the Secretary-General
ate of siege, the rights referred .

b
&
4
o -
t’-
|~
~

Chile, by a COWH nication of 18

b

of the United Lations thail, as a res
n

s C
L+\0

9
e Un result of the
to in zrticles 9, 12, 13, 19 2nd 25 (v) wvere being restricted in Chile. By a
communication cf & April 1978, it informed the Sec”et@rv;Gone""l that the state
of siecge had been terminsted and the curlew raised.

.s has cd out in the first rart of the present report and . as can be
inferred from the v5is of individual articic:, the rights set forth in the
Covenant w for in the Chilean legal order priox to the drafting of the
Covérnient. lesal syzteon affords constitutional and legal protection fer
each of these righis ani attoches severs penalitics te their violation. It must be
stated onice gazin that Chile's respect for the rifhts embodisd in the Covenant
does not derive from its signaturc and retificaticn of that instrument but has its
orizin in the concewnt of Irmmanisn vhich pormcctes a.d is given expression in the

various provisions ifiich togetheyr conctitute its body of law and wvhich, for the
nost nart, have been applicable &ince the time of independence.

Censtituticnal Act i'n. 3, of Sephtenber 1076, lare dewm consctitutionsl rightc
and guarantees which match, and go hrrOﬂu, the rights end guarantees sct forth
in the Cﬂven@nf Preampular parag raph, 11 stipulates that

- "o one may invoke any constituticnal or lcgal precept in order to
infringe the rights snd {recdomn recogmired in this Act or to impair the
245 £hne ) &

integrity ox functioning of the State or ol the conctituted regine; .
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: Miny act by individuals or groups committed for the purpose of
disseminating doctrines deirimental to the family, advocating violence or a
concept of society based on class struggle or inimical to the established
regime or th~ integrity or functioni.g of the State is mlauful and contrary

to the institutional order oi the Republic,®

spart from the fact that the Covenant is part of the legal order of Chlle,
"respect for treaties" and “pood faith" in their performance are and have .aluays
~been pr1nc1ples observed by Chile in it lnternatlonal relations.

Articlé 6

Paragzrarh 1. Comment

Chile considers that the right to life, being the inherent attribute of every
human being to preserve his cxistence and, by extension, his physical integrity,
not only involves the proclamation and protectlon of this concept in constitutional -
or legal texts or-in the punishment of anyone ho makes an attempt on the life of
another, but also requires to be complemented by provisions vhich make it p0531ble
to develep the natural cepacities and attributes of the human being. The
Constitution of 1925 did not moke express provision for this right, but many of its
clauses guarantee vights which are fundamental to the existence and development of
the individuval: the right to property, the right to work and its protection, the
cight to social security, the right to participate in the social, cultural, civic,
political and economic life of the nation, and other rights of no lesser
- importance. The provisions of the 1925 Constitution have been supplemented by
Constitutional Act No. 3 vhich, in its article 1, paragraph 1, stipulates 'the -
right to life and integrity of person, wlthouu nreaudlce to the applicability of

penaliies established by lav.
"The lau_protects the lifc of the unborn',

In fulfilment of this provxslon, the sonstitutional tex* concerned iﬁcludeé
stipulations covering; the right of. ovnorship, the right to health, the right to
live in a pollution-frec envlronment, Treedon of work and its protection,and

the rmght to -social securlt

Furthermore, the Penal Code, in part IT, title VIII, provides for the
punishment of "crimes and offences against the person', vhile article 390
stipulates that: “anyone vho, knoving the relationships vhich bind them, kills
his father, mother, or child, whether legitimate or illegitimate, or any other of.
his legitimate ascendants or descendants, or his spouse, shall be punished as '
. a parrlclde and santenced to long-term imprisomment with compulsory wvork in the

maximun degree o. 1o death". Lrticle 391 states that: “Anyone not covered by

the previous article vho kills another person shall be punished', vhile article 393
provides thet Yanyome vhe knovingly zssicts anctiher to commit suicide, shall be
sentenced to medivm~term inprisonment vith compulsory work in its intermediate to
meximun degrees, should death result®, o

Articles 542 to 545 of the same legal text provide for the punishment of
arnyonc vho performs, or assighs in the perforn;ace cf abortlon. Article 594
penalizes anyone committing infanticide. S

»

- The provisions regarding thc»dcath'pcnalty are cxamined in the folloving
section. ' - ' . : '
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"I there is a ueadlock as to vhich opinion is the more favourable to
the accused, that for vhich the senior member of the court has voted shall

~ prevaill

5 regarding the enforcement of the death penalty have

The present Regulations
been in force since 2 June 19065; they provide for the measures necessary to
ensure that the execution is carried out in a humanitarian manner.

Paragraph‘jz Comment

On 3 June 19)), Chile ratified the Convention on the Prevention and Punlshment
of the Crime of Genocide, vhich accordlngly became a lav of the Republlc with
binding force in respect of all its prov151onu. ' - .

Paragraph 4z Comment

Chilean law grants the right to seek pardon or commutation of sentence not
only to individuals undcr sentence of death but also to anyone sentenced for any’
crime by any court, vhether ordinary or extraordinary, alvays provided that the

legal requiremcnts are met. :

. Pardon may be granted in general cor individual foxm. Pardons of the first
typb, apolicable te peroons, not named individually, vho have committed particular
offences, lie vithin the sutherity of the Goveraing Junta, actingy in exercise of
the legislative power, and, togcther with amnesty, are covered by article 44,
paragraph 13, of the 1925 Constitution. As regards'personal pardons - i.e., the
pardoning of one or more persens neamed individually - Legislative Decree NHo. 527,
dated 17 Juue 197, vhich ratifiecd the Statute of the Governing Junta, stlpulates
in its article 10, paragraph 10, that the President of the Republic has special
authority "to grent individual pardons in consultation with the Governing Junta'.
This prerorative vas amory: thosc rcferred tﬁ in the 1925 Constltutlon. :

" The RC”uluthD” regarding pardons srere 1gsued on 21 July 19569 and published
in the Diaric Oficial on 12 August 1969; article 1 stipulates that any accused
person on whom sentence has beent passed mey pevition the President of the
Republic for the remission, commuatation or reduction of his sentence, provided
that he meets the requirements laid dowm in these Regulations, of which a copy
is annexed. Article 11 provides that "in certain specified cases, the
President of the Republic may dispensc vith the requirements and procedures
established in the prescent Regulations.  In such circumstances, the decree of
pardon must incluwie a statement of rcasons".  TFurthermore, article 12 provides
that thc pardon will override any d00151on concerning the conditional release of

an cffender.

Au regard the effecto of the parden, article 95 of tho Perial Code prov;des
that a pardon extinguishen criminal wesponsibility but does net rid its

HornatiFinm AT
scs of repetition of

beneficiary of the status ol convicted persca for the purpe
the same offence or cormicgion of a different offence and otherwvise as determined
by lav. - Articles 45 and 44 of the Penal Code stipulate that, vhen deprivation of
the right to hold public pocts and offices and to engage in a profession is an
accessory penalty, the pardon relating to .the principal penalty does not cover
such deprivation unless expressly extended thereto.

“When the pardon refers to
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such ‘deprivation, vhether as principal or as accessory penalty, it restores the,
ccnvicted person in the exercise of the prefession vhich he held at the time
i cmpointments or ofplceg of vhich he

of sentencins, but not to the henourg, posts,
may have been dorived. ‘ -

e Geverning Junta and is

Amesty, as explained above, is a prerorative of th
the broadest pardon available vnder cur criminal lawr in respect of criminal
responsiviliiy since, accorling to ar le ~e Fenal Code, it completely
‘w.tlngmlsnoo the penalty and all iis '
Paraaranh45 Commer:t

irticle 10, paracrapic 2 and 3 of the Penal Code includes among those exempt
from criminal responsibility persons bolouw 16 years of age and persons above 16
but belov 18 years of age, wmless thcr are fouwnd to have acted wdith &nO'ledM of

propriates Juvenile Court muss wake a
‘ e pers

the vrongiul nature coi their doed. ne ap
- prior declaration on this peint so as o be persen concerhed.
Lav ilo. 16,613, published in the Diaric Oficizl of € llarch 19567 stipulates in
article 28, paragraph 2, thet tire priocr declaration as %o vhether or not the
person concerned acted with such !movledze must be made Dy the legally qualified
judege-for Juveniles, alter hearing the Expert Council of the House of Minors or
ablishad by the Regulations. If there is no

-one of its members in the form est
Housze cof tinors, the official specified in article -3, paragraph 1, must be heard.
Article 72 of thie Fenal Coda state i B

“"A perscn belsu 13 and above 16 years of age vho has been declared by
the relevant court is have acted with knouledge of the wrongful nature of
his decd and hence is not oxzmpt fron respens sibility, shall be liable to the

T

LOA ]
penalty irnferior in degrez to the mininmum of those specified by la' for the
oifznce of vhich he is guilty. - '

”In cases in-+mich nersons above 18 years of a;e and psrsons bYHelow
13 years of age are responcible for a particular offence, the former shall be
e.pon % ' rpli

vble to them without this
revailed upon the minors
sed by the judge cn the

iiable to ih
‘circunstance
tc commit t

basis of equity.’

O ot
b
by
§)
i
Q

ariocus provisions cited and reproduced that a person
ovectc erard to criminal responglblTlty and
h'““" Ty it ghould be emphagized

KN R0

4
ck

belor :
in that he can never b2 sgeatenced o deaf
cnce more that there is no offence . vhich punlsnaole solely by the death penalty
in Chile. Turthermore, persons velov 15 years of age and above 16 but bLelow 18
years of age who have wvuod vithout lmovledse of the vronzful nature of fheir deed
J111 be judged by a2 legally qualified judge for juveniles, vho connot adownt in

sge stipulated in the Laevu on Minors

their regard nmeacures othor than th
(articie 28, pararraph 1 of *hn lav concmrmed ),

Progmant women are prﬁtﬁﬁ+od~by the olloving provisions: rticle 75 of the
sivil Cofe, paragrapn 20: "any punishment of a mother vhich uculd have the <ffect
of endangering tihe life or health of the infant in her wsmb must be postpened
mtil after the birth". Firthermore, article 85 of the Penal Code astipulates:’
‘The deatl penalty shall not be carried out on a pregnant voman, nor chall she
e informed of +the sentence +vhich has been imposed on her until 40 days have
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elapsed followihg childbirth", The provisions vhich have been guoted not only
~ protect the life of the unborn child but also prevent the mother from undergoing a
shock vhich might affect the child or drive her to commit suicide.

Paragranh 6: Corment

-3

The Government of Chile has taken due note of the contents of this paragraph.
Article 7
Comment .

- Chilean constitutional, criminal and militory legislation catecorlcally
prohibits the usc of torture and cruel and degrading pwnishment.  The, philosophy
arderlv1pn our legal system is baged on respect for, and full uevelonment of, the
humen person, to hich end his physical, moral and spiritual. integrity are
guaranteed. Accordingly, the 1925 Constitution prov1aes in artl le 18

"In criminal cases, the accused camiot be required to testify under
cath about his ovm actions, nor can his ascendants, descendants, spouse, or
relations up to and including the third degree of consanguinity or °econd
of aiffinity, be ‘required so to testify.

"Torture cannot be administered, nor can the penalty of confiscation of
property in any case be imposed, aluveys excepting seizure in the cases
‘established by lav.”

Constitutional Act Ho. J, in article 1, ensures for all individuals the right
to. life and integrity of porson and prohivits 'the application of any unlaviul
coercion".

In Chile, torture is treated as 2 criminal act vhich, for example, is
punisnable under the Penal Code. Article 150 of the Code states:

"The penalties of medium-term impriscnment, with cr wvithout compuloora
vork and suspension in any degree, shall be applied to:

-~ 1. Inyone vhe orders o prisoner o be held 1nc:m:unicado for an unduly
”loﬂb period or ensures that he is so held,. or subjects him to torture »r to
//( unnecegsarily harsh treatment. If the administration of torture or of
e umecessarily harsh trectment injures or results in the death of the subjecrt,

the person responsible shall incur the penalties’ prescrlbcd for thooe
o?lence° in their maximum oocrchu.

- 2. Anyonme vihoe is responsiblo for arbitrary imprisonment or detention in
places other than those desigmated by law.™

Lrticle 235 stipulates that: "Any publie cmployee vho, in the course of his duticg,

wrongiully harassces anyone or uscs wnlaviul or wmecessary coercion in the

‘performance of suci dutics, -shall be liable to the penalty of suspension from

office in any degree and to a fine of between (0 and 600 escudos.”  Furthermore,

the Code of Penal Procedure, part II, title VI, regulates the form in which v

statements are to be taken from an accused person and malkes the following provision

- in article 525: "It is strictly forbidden to employ promises, coercion or threats

to” induce the accused to tell the truth, or to put any dnceltful or suggestive = -

A | : . : ) ' ' : o
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pi]

questicn, such as would assume T
actually admitted.”  Lau He. 51
17 February 19358, vhich regulates the activitiecs
Investigation and Detection stipulates in article 03

rceognition ol a feet 'whichh the accused has not
180, publishec in the Diaric Oficial of

the Dlrnctorutb—Gencral of

"Officials of the Servic
any act of violence deliberate
from the person in custody.

tion are prohibited from committing
elicit particular statements

"Infringement of this provision chall w= punished by the penaltie
stabliched in article 255 of the Penzl Cods,®

Ve believe it ¢ appropriate to/mention that thes penalties, ava'cable in Chi1e

wre a5 follows: Criminal penalties: .death, 1ife imprisonment vith compulsory
rork, . long—-tern imprisonment with compulsory werk, long—te*ﬂ imprisonment Vluh 15
-omnulsor” vork, forcsd residence in perpetuity, loaz-term banishment to a

ecified place, long-term exile in a place of the offender's chocsing, long-term
orcnd residence, absolute znd perpstual depriveticn of the right to hold public
osts and offices, of pnlitical rights and of thes right %o exercise a profession,
ppecial and perpctual deprivation of the right fc hold & particular public post. or
fflce or to exercise a marticular profession, &bvszolute and temporary deprivation

the right to hold publiq posts and offices or to exercise a profession, special
nd temporary ~deprivation of the right to held a particular public poct or office
r to exercis2s a partwcular professicon. Penaltizc for offences: mediun-term
mprisonment vith conpulsory work, mediuo-tern dmprisorment without compulsory
ork, medium—term ““ﬁlsl ort to 2 gpsecifiel place, medium-~term exile in a place of
he offender's chooging, medium-term forcoed residence, local banishment, suspension
T the right to hcld a public poct or,offlce cr to cxercise a profession, perpetual
eprivation of the right to drive nechenizally propelled or animel-draim venicles,
uspension of thz =zignt to drive mechenically propelled cr animel-drawm vehicles.
enalties for minor offences: deteation, mnernetual deprivatvion of the right o
rive mechznically propelled or animal-draim vehicles, suspension of the right to

o
ima

rive mecheanically propelled or animal-dram vchicles. Penalties common t& the
ati the instruments or effects of the

sregoing: fine, loss or confiscation ox
ffence.,  Accessory penalties for crimes and sffences:  solitary confinement,
eprivation of communication vith mersons oubtsids the penal institution.

nt

b,
aspension cr deprivetion oi the ri
t

>litical rights and of the right rcise a profession are also accessory

2nalties in cascs in vhich, although not gnecifically prescribed by lav, such

znalties are by lawr a conﬂon1+art of ‘other penaltiecs. To these un,uTJ be added
1l 1 patad - e

385 of nationzlity on grownds indicated in przceding articles,

5 relating t~ integrity of
rithout his free consent +o

«f
fad
o
g
[}
H
8]
i

Finally, as may be discerned {rom te
srgon and personal reedop no one can v2 suu'oct@
vical or ccientific experimentation.
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Article 83 .

Paracranh 1: Coument

Chile was one of tne Tirst ccuntries to adopt measures condemming slavery and
the .slave-trade, In 1C11 Hationel Congress proclaimed the so-cclled "liberty
of the wvomb", namely frecdcm fer 211 children Liorn to slaves in Chile after that
dote. Latery, a scunatus congultum of 1323 proclaimed the "total abolition" of-
slavery in the Republic. hic principle was enbodiéd-in the differcnt
Constitutions in force in Chile during the nineteenth century. Slavery and the
slave-trade were roundly znd vigorcusly condeuned in the 1925 Constitution,
article 10, paragraph 1, of which provided for:

Tir
thn

"Dan allmy before the lav., In Chile therc is no privileged class.

"In Chile therc are no sl cves, and anyone wiio sets foot on its
territory is at liberty. Chileens cammot engage in the slave-traffic. I
alien who has engaged in it can llVG in Chile ox becorme naturalized in the

Republic.”

The latter provision is the cnly one of its kind in the Co utlﬁULlOH.Of 2925,
and it has been token intec cccount in considering the 1scue of letters of
e

neturalization., Iurthermore, Conctitutional Act Ho. 3, in its article 1, states
that "men are born free ond equal ir dignity", and in paragraph 2 of tnat article

assures:

MBauelity before the law. In Chile there are no privileged individuals

"Ien and women shell enjoy equal rishts,

‘ ~"heither the 1av nor the autlbritics mey establish erbitrary

discriminati. nz."

It should be mointed out that Chilets policy rerarding slavery and personal
freedon has veen implemented ot the Anto*nftional level throush its signature and
retification of conventions condemning tiie practices concerncd. o -

Parcrraph 2:  Comuent

The contonto of this parg““ﬂp are closely related to the previous point.
In Chile there is no persongl ooorvidtude end, os can Lo seen Trom the constitutional
end legal rules rogarding personal freedom, equality before the law, ‘equality of
origin and dignity ond the nen-existence of privileged classes or grouns, whlcu
have been cited LLrougnou, this repost, the nossibility of its occurrence is
altogether precluded. The lost vuvt*gco of personal servitude, vhich found their
most characteristiic ’pre ssion in the "encomienda" system, were eliminated vhen

Chile becarw &cmocra ¢ Republic.

Parooraph 3:  Comment

Fruﬂdom‘of wverk snd 1its protectﬂon were guaranteed for the ¢1rst time in Chile
?n the Political Constitution of 1925, The f“ambro of the Constitution, conscious
the 1ecd t¢ enhonce tne dignity of thb vnrhan classes, provided in article 10,

paragraph 14 for:

Lie
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"Preedom of worlk and its protection. Dveryone has the right to worl,
to free choice of employment, to remunerztion adeguate to ensure him and his
family a standard of living compatible with human dlgn*ty, and to a feir
share of the profits derived from his labour.

"The right to join a trade union witlin the framevork of his activities
or of the industry or occupation concerned, and the rizht to sirike, in

eccordance with the lau.

"Prade-union orgenizations, federations znd confederations shall enjoy
legal personality merely by v1rtue of registering tieir statutes and o
constituent instrurerts in the form =nd under the conditions determined by

lav,
"Trade unions are free ito accomplish their ocun ovjectives.
. J

or industry moy be prohibited unless it is incompatible

"o type of work :
vith public morality, safety cr health or with the requirements of the
igz-‘defined as such by the law."

national interest and

Consti‘ut1onal Act « 3, in &rtlclﬁ 1, parzgranh 20, amended and supplemented
.
the foregoing prov1s10ng, ensuring :

"Freedom of worll end its protection.

Any discrimination net based on ebility

"Everyone has the right fo worl.
require

or personal qualifications snall be prohibited, save thet the law may x
Chilean nationality in specified cases. :

"Bveryone shall also have the *1gn to fice choice of employment and to
just rewuneration ensuring him and his fenily 2t least a stendard of living

" compativle with human aimity

"The law shall esteblish nachincry providing'for various forms of
particination by the uorler in the wvorking human community constituted by the

enterprise.

"iio type of werk or industry may be prohibited wriless it is incompatible
vith public morality, safcty or héealth or vith the requirements of the
national intercst and is defined as such the law,

o
B

"The laswr shiall 31=Cifj the professions requiring degrees and the
conditions that wust be fulfilled in order to exer01se tqu.
"ewmbership in profe slonal as 3oblhtlon¢_sh all be compulsory in the cases

expressly required by the lav, which may only require it for the exercise of

a university profession.
“llembersiiip in o tradc-union orgenizaticn way not be stipulated a2z a
requirement for engaging in a particular type oi worlk.

, ””hp lawu "Lell establish cuitable machinery for the e@u*t ble and
. peaceful settlcment of lawvour
proceduré( and Pompulsory arvitration.

disputes, whicn rmst lrvolve conciliation
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"Decisions regarding the dispute, in the case of aroltratlon, shall -be-
telen by special exper. tribunals, whose decisions shall be binding, and
uhich shall cnsure that justice is done between the parties and that the
interests of the community are tpheld. - _ .

"In no circumstances may a strike be.declared by State or punicipal
employees or by persons vorking in enterprises providing public services or
vhose paralysation could cause serious damage to health, to the provision of
‘supplies to the populatlon, to the economy of the country or to natlonal

security.”

(») In Chlle, the penalty of forced 1abour does not exist. Law Ho. 11 1625,
published in the Diario Oficial of 4 October 19)4, maies stipulations regarding -
anti-social conduct in its article 3, paregrapi 2, ulich provides that, as a
security measure, anti-social individuzls can be cormitted to.:a vorL~housc_or
agricultural colony for an unspecified period not exceeding fijve years. This
Lov classifics as anti-socizl individuals, inter alia, druz addicts, habitual
drunkerds, habitual unlicensed beggzars, and persons presuwed,to be habltqu
criminals by reason of their repetition of punishable offences. In no ca ase,
however, would such a measure represent hard labour, but only a measure of social
rchabilitation., Article ¢ of this Lew stipulates that work done in a vorl-house
or agricultural colony will be reuunerated, that 50 per cent of the proceeds will
e applied to the formation of a reserve fund which will be handed over to the
“individual when hie leaves the institution and that the other 50 per cent will be
applied to meeting expenses occasioned by him, fvrnishing any meintenance vhich he
20y be.required to pay, providing items vhich will improve or case his lot and '
paying the costs of legal proceedings. In'noe case can the hours of work exceed
. ose -stipulated by the lav hnd the veelilly rest—perlod rust be respected.

£

(c){i) TIn commexion vith worl to be perforied by »persons sentenced to
imprisonment or detention, article 39 of the Penal Code stipulates hat, as a
general rule, such individuals can perform vork of their own. choice and for their
ovm benefit, proviied that it is compatible with the discipline of the penal
institution. The exception arises vhen a prisoner has incurrcd civil liability as
2 result of the offence committed or has a responsivility to compensate the penzl

nstitution for expenses occasioned by hin and. locks the necessary means to
discharge the obligations deriving from those responsibilities or has no lmown
honest employment or livelihood; in such & case, the prisoner is required to
perform vork in the institution until he has fmlfilled those responsibilities with
the proceeds from his lcobour and is able to cover his subsistence.

(ii) Service of a militery charactes is reéulated by Law llo. 11,170, dated
)O April 1953, which was published in the Diario Oficigzl of 12 June 1953: 2o copy
of the Lav is attached. -

(iii) and (iv) The situation in the former case is regulated Ly the -
provisions of Low lo. 12,927, concerninz’ the -internol security of the State, to
wildch we have referred previously. . This Law grants the Chief of the emergency area
povers to adopt appropriate measures. The -second point does not require further

comment.
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Article ¢ - - )

Comment
Arongz the most important v-lues upneld by the politicel and legal systen of
Chiile is ‘the gc.fc”uardlnc of porsorel freedon and SeCU""l‘tJ The Constitution of
1925 did not expressly stimulate ihis right, vhich Is ‘Yo be iaferred from
article 10, paragraph ¢2 c,:Jonf' o‘gh 2 provisions, Under this paragrapi, the
Constltutlon ensures to all inkebitants of the Nepudlic:

"Inviolability of the honz,

son 11vvn‘ in Chilzan torri 'EOI';, can ve forcibly

1'.:'

-y
1)
91
¢

- 3 ~
"The house 0

D2TS
entered only for o special purpose, deterrunﬂ oy loviy, and by virtue of a
verrent from the commetent ox tl.gfl‘t

Lrticles 11, 12 _73, 14, 1,
w‘uc-l laid dowm t-v onstituti

on on this motter, vere modi fleu vy
article 2 of Constluaulona,'. Lot o, 2, vichr stipulates:

{n

. ””’l.; Stete chall promote thie common good, crzating social conditions
vhich sngble sach end zvery :}embcr ~f the national coumunity to achieve h
or lier greatest spirituzl ond noteriel potentizl, in full respect for tle
sofety, freedem and dimmity of e human nercon and of the neople's right
varticipate in naticrnel 1life on 2 bosiz of equal orportunity.”
Turthcroore, Congtitutioned fot Iio. 5, in iis *‘c;clc 1, paragraph 6,

ol

s »:wll.,-leo thv ri '~"-‘~‘b

f 2

’I‘equirer:.ents oTe 0LSZTVe 5 e pii ¥ ic o third parties.
[ ) - \ h} =\ ~ - - R
Sub-pzrazraphs (z), (L), (¢), (d), (e) ard (£) of tiic crticle resulcote this

matter in the follouin, terms:-

15, 17, 12, 19 and 20 of cur Fundapental Cherter,

s} seq °ntly, the right
~ploce to another

"(a) il one cisll be devrived of or restricted in his personal libe rtj,
; o)

szeept in the  menner izdid 4

the Constitutl

"(b) il one

sfficer expressly ¢ '--'~"'rr‘” thereto by

N

he person concerned
a nerson talcen

been notifizd »f s rorder in due legs
in flogarente delic dntc,._ﬂrm solely for the surpoce of plecing him
the disposal. ol 2 .-mtont; Jalf-n vitixin the following 24 Lours

"If the authori

tis UBC oIy, person to be arrested or detained; they

hall, vithin the {ollowing 45 hours, nciify the competent judge and »nlace

he person concoined at hic disposal. Taor Juwdze may, by an order stating
o otard thot fimo=Tinmit to not more then five dars.

-"(c) o one shzll be arrssted or detainad, or held in cusitody ox
comitted 4o prison merding trizl, exeept in hids hwne or in public places

interded for that purpose.

1m by the Constitutional icts,

11 Lo arrested or detained e:':ccpt by order of a public
- N X
i

at
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"The prison cuthorities chall not admit anyone to prison as an arrestcd
or detained person cr a nerson ccrmitied pending trial without recording the

order for his adiis

register widich chall

sion, iscsued by the legally cmmouered authority, in a

bo public.

"he fact that a person arrested or detained, or committed to prison’
1 f"'

pencing trizl, is bei
the houce of detention from visiting him. The said official

in charzge of

ghall be required, v

held incommunicado shall not prevent the officer

dienever £o rcouested by the arrested or detained person,

to transmit to the competent judge o cony of the detention order, or to
demand that a copy thercoi shouvld be given to him, or to give him a cortificate

evidencing that the

poroon inm cuestion is under detention, if at the tine of

. his detention thie rocuirement vas not comnlied with,.

"(d) Provicional role‘~e is a *1”h

f the person detained or placed in

custody pending trial. It ghall in all cascs be granted, unless detention

or custody pending t

trial is COH“lQ“r”O by the judge to be stricily nccessaxy

for the purposc of ihe wrelinminary cxaomination or for the safety of the

viciin of

obtaining p‘OVlulonul release chall be esiabliched by law.

"(c) In criminal
wider oath concerning hi
his descendantg, his
case and the circums

the oifencc or of society. the recuirements and: procedures for

cascs, ithe.accused shall not be obliged to testify
¢ vwm-act; the same shall apply to his asscendants,
snouge c_nc’_ cuch other persons as nmay, according to the
teices, be specified by law.

~,

"Mere shall not be immosed as nanlﬁhmcpt the lOSu of acoulrcd rights

or the penalty of co

nfiscatvion of properiy, without Dregudlcc to the

attochment of property in cascs "pClelGd by lav,

"However, the pe
in thn case of unlau

”(f) In the ove
(sobreseiniento) or

*  any court as a resul
declares to have bco

na ty of confiscation of” Dropcrtv shall be permissible
Tul a soczhulonv.

10 of the definitive termination of proceedings
tal, ¢ son whd 125 been tried or convicted in
¢ of & judicial decision uhich the Supreme Court
tifiably in cxroxr. or arbitrary shall be ontitled

to compensation from the Staic for eny material ond moral damege suffercd. by

hin. ‘he amouwnv of
cunmary procecdings
of egquity."

In addition to the ¢
matters covered by articl

compensavion ghall be judicially determined in brief
at vhich the ovidence shall be appraised on the basis

onstitutional rules vhich, in Chile, guarantce the
e ¢ of the Covenant, the Penol Code, in articles 141 to

143, provides for the punis 1nent of "Anyone nho unlawfully confines or detainc

another person, depriving

him of hig liberty", and "Anyone who, - other than as

permitted by law,'apprehanus a person'in orﬂor to haend him over to the authorities'.

Furthermore, the Codt
title IV, lays down *“ggh

Finally, it is important to cuphacize that aviticle 16 of the 1925 Congtitution
tion for & ORI :

now gm?odicd'in ?hap%crﬁII of CcngtitqunuuL Act Tlo. 5 and re@a tzted by other legal
provigions fo which we have alvealy vreflerred in the zeneral section.

medc provision for the ac

& of Penal Procedure,; in the third paragraph of part II,
ationz covering "bu"tody pending Lrlal'.

righte or haboas coxrpug, a remedy
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Article 10 | ,

'Comment

The provisions regarding nrocedural guarantees which have uveen analysed
srotect individuals deprived of their lidberty and ensure due respect for the
huran persbn. It is hard to imagine hov locs of dignity could occur when the

icy iz to rehabilitate the convicted .
ficed role in societd

““he Chilean Penal Code, in pari I, title III, rcgulates the legal situations
¢ vered by article 10, parsgrephs 2(a) and 2(%), of the Covenant. Thus article 87
~of the Code stipulates that: R

"Persons sentenced to medium~term imprisonment with compulsory work
shall serve their sentencec in penitentiaries; persons sentenced to
detention shall serve them irn prisons. In beth types of establishment
offendexrs below 20 ycars of age thall be duly separated, so long as no
epecial establisimnent hac been built in vhich they can serve their
‘sentences."” S
This article wes amendced by Lav Ho. 4447 of 25 October 1928, regarding the
protection of minors, and subcequently by Law Hlo. 16,613, vhich established the
definitive text of the Low on ilirors, dated 3 Febrvary 1957. The latter Law )

created a leézal person under puolic lav, entitled tiie Hational Juvenile Council
o B~ X b e b

and entructed it with the tack of nlanning, sunervising, co-ordinating and
promoting the functicaing and orgzanization of public or niivate bodies and

services dffording essistance and nroiection to minors who find themsclves in
an irregular situation. '

t to noint out that, as the result of the enactment

It is of great interes
he Juvenile Courts vere created in Chile as part of

of the 19283 Law on Iinorc,
the Chilean judicial power.

~

Lav Ho. 16,618 fusther stipulates that, at the ceat of every juvenile court,.
there shall be an establisimeny imovm &z the House of liinors, intended for the
reception of the laticr vhen they are detained or are to appear vefore the judge.
Such establishment shall also fulfil the {unctions of a centre of observation,

transit and distribution.

_ The House of Ilinors chall have -two completely separate sections. Ilinors
believed to have cormitted zcts vhich constituie crimes, offences or minor
offences shall be admitied to ome cuch section and ghall remain +here until .the
judg> determines vhether they acticd vith ikmowlelgze of the wrongful nature of their
deed or takes a decision on their casc. Iilnors.who only require assistonce and
“protection shall be adrmitted to the other such section, lmown as the Centre for
Observation, Transit and Distribution, and shall rcmain there pending the

adoption of measures in their rogard.

~ Pinally, we nust state that our »
imprisonment or detention frecdon td perfom
adventage, always provided that 1 i
of the penal establichment. - - -
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Article 11- - ) ' : : S - ' X
Comment -

In our couniry there ars no legal rules under which a person can be impriconed’
merely on the ground of inability to fulflil a contraciual obligation, save that,

on an exceptional basis, it is permitted to detain a person guilty of fraudulent
ban&ruptcy, vhich constitutes a criminal offence. '

Article 12

Parazgraphs 1, 2, 3 and 4: Comment

N

The 1925 Political Constitution of the State, in its-article 10, paragraph 15,
guarantees "Freedom to reside at zay place in the Republic, to move from one place
tc another, or to depart from the national territory without being subject, other
than as determined by lav, to arrest, prosecution, imprisonment or local banishment,
provided that the police regulations are conolveg with and alvays excepting any

damage to third parties®.

As was stated in comnexion with article 9 of the Covenant, our constitutional
rules, as set forth in article 1, paragreph 6, of Constitutional Act No. 3, zlso
guarantee the right to 71JGT3J and security of merson aad, consequently, the right
to reside and remain at any place in the Rvpu071c, t0 move from one mplace 0 gnother,A
and to enter or depart froo the national territory, provided that legal requirements -
are observed and aluays exrcepting any prejudice to third parties. :

Article 1, paragraph & (2), of Constitutional Act Hb. 5 provides that no one
shall be deprived of or restricted in his personal liberty, except in the cases and
in the manner laid down by the Ccustitutional Acts, the Consiitution and the laws.

" In laying down the rules menticonod abeve, the constitucnt.power made
provisions for tiree specific rights und:z the guarantec oil. personal llbertV'»

1. Freedom of movement, by virtue of which all inhabitants may move from or
to any place in the national icrritory; aﬂd depart from and return to Lt‘
cedom of r631énnce, under which any person can become doulclled or

2. I=r
the place of his choice, change his domicile or res 1dence and establish

reside in’
snother; and

Cu

3. Protection ageinst arvitrery actis, according {o which no one can be
subjected to arrest, prosccution, imprisonment or. local banishment except in the
cases and in the manoer laid covm Dy lav. ) S .

Restrictions on the above-mentioned Tl”ﬂtu can be imposed only for reasons of
national security, in emzrgency situations vhich endanger the attainment of national
sbjectives. Under article 2 of Constitutional Act No. 4, the following are cases
of emergency: situation of external or 1nto“nal var, civil cormotion, latent

gubversion and puvlic disaster.

1

e et
U ;

B
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Since thiz question has bern dealt with.in the general part of this report,

reference should be made to the coirttents orf that section for the purposes of

analysing these states of emer gency.

Article 13 -

Lomment

lew dJo. 12,927, concerning the security of the State; nublished in the
Diaric Cficial of 6 August 1950 layes dowm regulations in article 3 of title I
("Offences against Hational Sovereigniy and the External Security of the State!),
covering the legal status of an clien convicted of any of the offences referred o
in that title. This article provides as follows: "The President of the Republic

shall order any alien convicted of aniy of the offences referred to in this title
-to be expelled from the national territory, cice his sentence has been scrved
Exrpulsion shall not, however, be effected in the case of aliens who have z Chilean

spouse or children.”

Chilean erininei law makes ne distinction

Subject to the exception mentioned, :
betwoen Chileans and aliens as regards. punishuent for criminal abts o omissions.
Article 14 : ' , . _ .
- Comment:
ds menticned esarlisr, tne Political Constitution of the State of 1925, in its
article 10, paragraph 1, loid down the principle of equality before the lair, znd
2 i cr could

in its articles 11 to ¥ d d

arrested, on the btasis of the b ted exrcept by

due legal process and pursucnt te o laur pvo J7geuoa we fore the pomu_csion of 1
ia :

zct forueng the subject of the judicial proceedinas.

2
C wrescribed the ?orm in whiﬂ“ a'nerson chou
. .

Constitutional fct Ho. 3, in article 1, paragraphs 2 and 3 proclaime these
principles by ensuring to ol ncrzonc , .

) "2. Eaquality vefere the lav. In Chile iha e are no privileged

individuals or groups. - T ' y '

"Men and women shall eﬂdOJ uqael ngh l
3

ré

.

"Heither the law nor the authorities may cztablich a bx}rary
discriminations.” : T

"3, Bgual protection of the lawv in the cxercise of their rights.
che rlght to lcual defence and no authority or individual

or interfere with the due interventioh of counsel if

it has been reguested. In the case of members cf the armed forces, the .
forces of order and the public security forces, - this right shall be governed,
as regards administration and discipline, by the relevant norms of their

respective regulations.

"Bveryone has t
nay prevent, rectrict




-

a
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"The law shall make prpvision for legal advxce and defence in tne case
those who are unable to obtain it for themselves. :

"No one shall be tried by special commissions, but only by the tribunal
assigned to the person concerncd by law and pre-established by law. ‘

, "Any judgement of an orgen exercising Jjurisdiction must be based on a.
lawfully conducted prior trial. The legislator shall in all cases establisl
“guarantees of a reasonable and just procecding.

"In criminal cases, no offence shall be punishable by a penalty other
then that specified i» a law promulgated prior to the omission of the offence
unless a pew law is mere favourable to the accuscd".

The Chilean Code of Penal Procedure provides. in its-article 1 that the.courts
of the Republic have jurisdiction over Chileans and over aliens for the purpose of
trying offences committed in Chilean territory, save in the cases ex xcepted under
the gz ﬁerally recognlbed rules of international lav. . :

Article 14, paragraph 1, second senience of the Covenant stdtés: "In the
determination” of any criminal charge against him, or of his rights and obligatiohs
in a suit at law, everyone shall be entitled to a fair and pudblic hegrlng by a
competent, i )depenuent ﬂnd lmnartlel trlounaW established by lav "

The Chilean 1egislationvregarding procedure lays doun the principle of the _
publicity of judicial proceedings. Ariicle Q of the Code of Drganization of the
Courvs provides that judicial- proceedings are public, except as otherwise provided
by law. So far as criminal procedvre is concerncd, one of these exceptions is

_the prelemlngry investigation or exemination which is conducted in secret; this

precedes the trial and its object is to gather the necessary evidence for the
purpose of bringing a charge againsit iloe accused or of declaring that there is no
case -to answer. On the completion of the secret preliminary investigation, the
accused is formally charged and statements for the defence are submitted; neither
this nor any subsequent stage of the proccedings is covered by @ny exception
vhatsoever to the: nubllClty ct Jud1c1a1 PTOCCOdlDGQ.

As regardu the other procedural guaranteeu contained in article 14,
paragraph 1, of the Covenant, Chiliean lcglslaulon lays down clear, precise and
easily epplicable rules for determining-vhich is.the competent court to deal-: with
civil or crininal case, and so c.vL,J.df* any unnecessary delay vhich might preJudlce

\

A further requirement of the PfOVlolOH under ‘comment is that the Judlclal bely
rmst he independent. and impartial. ’ In this respect, the Code of Organization
of the Courts, in its articles 194 to 221, makes full and elaboratc provision for-
a whole series of objections, and challengcs by means of which any person who hac
to appear in court may apply for the esxclusion from his case of a judge whom he
considers to be lacking the necessary impartiaiity for trying him. . In addition, »
in certain circumstances the Jjudge hims~lf is required - because personally

-implicated ~ %0 renounce his participation in the proceedings, without waiting for -

the objection of the interested party; in any such case the judge commurtcates ths
reasons for h1 renunciation to the judge designated by law to act in his stead.
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‘pointed out that under ariic
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is ‘leid dovm in general terms in

The independence of thz
nd in Legislavive Decree Io. 1 of

article 80 of the Peliticzl
1975 and has beer developed
functicning of the judicial
making the decisionsc withi:

i5iong regarding the structure and
e theoir complete independence in

)

b9}

abli hed by lew is one of the
ocedural systen; it
C“% and repeated in

-

The reoui*ch‘
constitutional bas
is laid dovm in ax
a number of otasr

ct the disclosure by the
sure 1ight prejudice the

interests of JuUulCC # miles that show hov
conscienticusly this cdelicate & uleted. Tor exauple, the stage
of the trizl refar*xd to as I secret, as has been mentioned
earlier. In additicn, ths T in confidential
safe-keeping any recc ? c ceéss wvhich, by their naturc,
night affect the honour of the interests that deserve vrotection.
safe-l .er“mb does not mean that it

knovwledge of the proceedings is
ties and advocaies oxr counsel

The fact that a record is pla
is secret stricto-sensy; 1

the of

linited strictly to
directly concerned.

charged vith a criminal offence
proved guilty accerding to law

Penzl Code, article 79 of
to a final judgement,

The regquirenent in
shall have the right %o »c
is the subjsct of a pererptory provision
wihich states tha i I
vhich means a Jjudg

,.J
=t ¥
4}
)
o]
'.r

Judicial decisiocns become cporative only upon being notified accordin& to law,
subject to certain express statutory excentions. This is the general Tule of
procedure for the purmose of coutaining notice of Zecicicns made in judicial
proceedings; the rulc is lzid dowm in erticle 55 of the Code of Civil Procedure.

rz governcd by an supress rrovision in articles 276 and’

Crininel proccedings ore g
_277 of - the Code of Penal Procedure - shi the corder directing that the
accused is to siand trial or is ' et ba potified to the dircotor
of the detention centre wihwers th rs is 1eld in custody and to.that
person himself; that person, if st.nd'trlal, will indicate in vrltlng
the names of the advocaic znd co,nuei'vb ho appoints vo defénd and represent
him. Failing such appointiment, advocate onG councel will be appointed fox
g <k v ? P 1

him by the court from aniong Thodc tho duty rozter; counsel'!s fees are payavle

ig eli for the bernefit of legal aid cn grounds of

by the accused uﬂless he
poverty. :

WK

-~

Under articles 332, 214
does not'knov Spani°’, or i~ de
ada

and 215 of the Code of Penal Precedurc, if ihe accusced
£y Laitz on ucif -imte,; an intcrpretér will be

5

person avaiting trial is
ey of his deferce, it i
Loda ¢of FTenal Procecdure the

. (b) With rnf ronce o b
to have adequate time zind fac
1

o
ilitics for
o //7 of the hiloon
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accused has six days' time (e::cmd_..'y holldayu) in which to reply to the charge.
If there are several accused, and their defences. are incompatible, they use this
period successively, a rulc which in procedural practice is applied in any case.
As regards the frsilities which the.accuzed way use in his defence, pursuant to
article 450 of the szid Code he mey request the court to talte any wmeasures relating
to evidence and may producc whatever evidence he considers substantiates his
case. Under a number of procedural rules the court may not refuse to receive such
evidence; it will weigh the cvidence in accordance vith specific rules regarding
-the” couraratlve assessment of evidentiary material. Consequently, under the
Chilean rules of procedure the system in force is that of "graded" evidence,
althougu exceptionally the free Judgoaent of the court or its appraisal on the
basis of equity is acceptcd. . : '

(c) The rule in article 14, paragrcph 3 (c), of the Covenant.is fully
satisfied by the Chileon Code of Pepal Procedure, article 556 of which states:
"Detention pending trial shall last for so long only as the circumstances wiiich
occasioned the cdetention subsist. The person held in custody or detained shall
be released at any stage of the case at vhich his inmocence becomes apparent."

‘The article goes on to provide. that 211 the officials concerned in proceedings mist
prolong for the shortesi possible time the custody or detention of untried p:c'.v_sone:r:'<

or of peroono held pending tridl.

(@) This requirement is fully repognlvea in Calle, as explalre& in the
earlier comnents on article 1/, paragraph 1 of the Covenant. :

(e), (£) and (g) The procedural rules in force in Chile fully guarantee thesec.
rights, as stated in the eariier cormenis on puru"r aph 1 of this article.

4. TUnder the procedurc ppllcholc to JuVCﬂllGa in Chile they- quallfy for
special treatment under article 72 of the Penal Code, vhich prov1d s that a person
under the age of 10 and over the age of 16 years vho is not exeunt from responsibili
~in'as rmch as the competent court has held that he acted with dis cernment is liable
to the nmnalty irferior in degrec to the least severe of tho pehalties nrescribed
by lav for the oilence for Lalcu he is reoponsible.7_ ‘ T - :

: 5. Chllcan 1e”1 lation complies throaghout w1th the Tetter and spirit of -

. article 14, paragraph 5, of the Covenant. Under article 54 of the Code of Penal

. Procedurs, an appeel lies against a final judgemeént of first instance in a

criminal case. fn evpeal lies also ¢ galnvt other Judgements vhlch cause 1r“cugrable

harm.

- Furthermore, articles 533 and 534 of the said Code establish the institution
of the advisory opinioni. Under these provisicns, final judgements of first
instance, if noi reviewed by the next higher court .on appeal, are rev1eua.b1e
through the proccss of the advisory oplnloﬁ in +he foll ow1ng cases:

(1) “here the judgement orders‘a penalty of imprisonmeﬁt vith hard labour,
dmprisonment, forced residence, banishment or exile for a tern exceedlng
one year or any more severe penalty:; :

(2) VWhere the trial concerns an offence for vhich the law prescribes a véry
' severe penalty. : .
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6. The right to compensation in cases whers a conviction is subsequently

réversed is guaraniced by the Constitution. IArticle 1, paragraph 6 (f), of

Constitutional Act ilo. 5 provides:

"In the event of the definitive termination of proceedings
(sobrescimients) or accuitial, a pzrson vho has been tried or convicted in
cial cecision vhich the Supreme Court declcores

any court as a result of a judi

to. have bDesn unguuuvaﬁo7v in err bitrary chall be ent1t1e6 to

compensation frcm the Staie for any matsrial and moral déamage suffered by
him, The anount of compeisat“on shnll be j udicially determined in brief
sunnary proceedings at vihich the evidence shall be appraised on the basis of

equity"

7. The right Gua‘an teed in this paragr 'h is fully recognized by Chilean
lav. The Code of Civil onvedurp, in i icles 175, 176 and 177, provides
that definitive rulings or final 1nterlocuto*y decisions have the effect of closing
- the case. . Chileen criuminal law apnlics th ‘provisions by analogy and-pursuant

to them no person may be tried or convicted for an offcnce for vhich he has
prevloUQTy been convicted.

Article 1
Comment *
'y positive Chilean law

As indicated in the comrents on the
. The bul7ean

D
complies fully with the rule in article 15
Constitutional Act Ho. 3 lays dowm -exnress
in criminal proceedings, cxcept in so far a5 a
treatment for the person concerned.

p—ry

Artlclc 1, paragre H 5, final subparagrapi, states that in criminal casec
no offence shall be punishable vy o penalty ovher thon that specified in a lav
prermulgated prior to Le comaission of the offence, unless a'nev law ic more

Tavourzsle to the accused.

Consequently, the of the ‘Hilezn Constitution expressly lay down ,

previcions
she principle of the don-reiroactivity of the criminal law, and by virtue of
this principle a conviction rmst be con olsten with the lav as promulgated before
the commission of the offcnce. Accordircly, nobody ey be sentanced to a

penalty imposed under ‘a law enacied after the cormission of the criminal offence,

unless it is more favourable to the accused (for exemple, a law zbolishing or

reducing the penaliy). : . : .
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The term 'nersoné'

lineage,

Article 56 provides that -the

term "Chilean" means any pcrson so des

Commznt
The first point tc note is thet under Chilcan lav, "juridic al persoaa11ty”
' is an atiributes of juridical nersons, such as corporations, companies and the
like. = '
' liet o nfy the Political Constitution of the State and the Constituticnal Acts:
of Chile but alsc Chilcan civil lar rocognize the rlght of "juridical perscnality'.
Article 54 cf the Civil Code distinguishes between natural and Juridical -
percons.. The former are defined in article 55 as follous:
_meens eny individuale of the human race, irrespective of their age, sex,
or status. They are di \id ¢ inio Chileans and alicneb.

cribed in

the Constitution;
the principlec that
and an
regulated by the Cuub.'

juridical perscnality.

The subject in governcd
parsonality, currently
llo. 26,467 of 1o,Juue 1

Q{U.

note?

Covenant which spealts
-H

#/ Translator's
of the
of Ya person before the la\

so described is an alien.

Article ‘57 lays down.

(8
~

of nersonalldaq 1urldzca,

zny person not
the lav docs not recognize any differences between a Chilean
alien in recgard to the acquisition and: engoyment of the civil rl"h s -

~ Pursuant t9 axrticle 72, paragraph
State, it iz an attribute of the Pre

yar

in forea,

éovn regulations for juridical

Book I, Tiile 33, of the Civil Codle 1ay°
poersons; ‘article 545 contains the following definition: "A juridical person is
a fictitious person, capable of exercising rights and contracting civil
obligations and of being represented in court and othervise. " Juridical pcersons
are of tvo kinds: corpora*i ns -and philanthrovic foundations'.

Political Constitution of the

11, of the
Re ublic to approve a grant of

ident of the

¥ el
Q

grant of juridical

regarding the
Diario Oficial "’

shad in the

the ropule
vhich was publi

L]

The comment relates to the Spanish text of arf, 16

the English text speaks
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bArticle 17

T
‘paragraphs 12 and 13, of the Chi
n

privats commnicaticns and aocvme,ts inic
4L
1%

(i) The courts, in cobnoxion with the investi

- Act o, 3, in articlé 1, paragraph 11,
~manifestation of 2ll belicfs and the frﬁh

Peracraphs 1 and 2: Comment’

The rTules in article 17 o
an pol twca7 Constltutlon of
ons

¢ 1, pare ranh 10, of Co

s

l
T ,
krotectlon,of the private life and

principles are nov embedied i
Act Ilo. 3, which guerantees rospect
honour of the individual and his farily. The inviolability of the home and all
forms of private communication is also suerantesd. Homes may be entered and

i ted, opened or searched only in the
3

b
ibed by law.

iv

cases and according to the urwn1i-ies prescer

Exceptionally, these rights arz nct protected in the following cases:

(1) ‘Ymere the courts order eniries for the purpose of investizating an
offence or nursuing offendsrs. Similarly, the rntcn+‘on, inspection or seizure
of private correspondence and decumsnts may bo izrec by:

sation of an ordinary offsence or
* tax offence, in commercial DIOC”GQ’D”° o7 vhan a bankruptcy is declared;

! .
(ii) The customs authoritics,- for ,the purpose of determining thq amount of taxes
and duties charseables E » - -

-+ (T

the positive law in foree,
Lct Ho. 16,643 concerning abuses of'pu blicity, Act Mo. 12,
szcurity and Act Ho., 12,045 ithich established the Associati

Unlavful attacks on a person's honour and gond repute are punishable under
not only under the Penal Code but elso under
o

[al
Z-

ut
927 concexning State
on of Journalists.

Three paragrephs of Beook II, Title 3, of the Penal Code deal with the
punishment of offences against heneur, the offence of slander being dealt with

in article 412 an” that of insult in article 415,
Article 18

Parazranhs 1, 2. -3, 4: Comment

The rignts established by this artwﬂlg were embodied in article 10,.
paragraph 2, of the Political Constitution of 1925, For its part, Constitutional
provides for freedom of conscience, the
exercise of all religions that are not
consequently the various religious
and their appurtenances, provided .
AT

contrary to morality, déscency or public ordcr;.
faiths may build and maintain places of vorshic
th2y meet the safety and health conditiors prescribed by

As is clear from the provisions cited, the only limitation on this right is
that its exireise tust not be repugnarnt fo morality, decency er puvlic order.

The present Government, considering that there is a spiritual dimension to
human existence and that one of the fundamental objectives of e¢ducation iz to
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achieve the full cdevelopment cf the humen being, published in the Diario Oficial
of 9 March 1978, Decrce No. 775 of the llinistry of Public Lducation to regulate

religicus instructinn in cducational cstablishments.

The Decree provides, in articls -7, that religiovs instruction shall be
ontional in £ll educational cstablishments. At the transitional levels of
kindergerten and basic geucral Lﬁa“atloa, the cvrriculum shall ‘include two hours

of religious instructicn o wve=2it. At the lcvel of 1ntgrm“61abe cducation tho

curriculum shall include cne hour of rcligious iInstruction a week.

Article 19

Paragranhs 1, 2, 3 (a) anc (b): Corment .

Article 1, paragraph 12, of Constitutional Act Ho. 3 contains the following

i A1l inhebitants of Chile arc frece to express opinions and to '
disseminate inforr ation vithout prior censorship, in any form and through any
medivm, yithout prejudice to the responsibility that may be incurred for offences

nd abusés commltted in the exercise of these frezdoms, in confermity with -the
lav. Hovever, tha courte ma 2y prohibit the publication or dissemination of
epinions or informetion affectlng morality, public order, national security or
the private life of individuals. : . :

rovisionss
is

The lav shall ost 071sh a.censorship systﬂn for the exhibition of
cinematographic productlons ani_the adV°rtWSlﬂ” therefor.
Similarly, this Constituitional Act guarantees the right to receive truthiuvl,
time ly and objective information on uvational and international affairs, with no
limitations other than those sct forth in. the first ubparagreph of this paragraph.

_Any natural or legel person offcnded or unga‘tly referred to by any social
ov mocium is entitled to have his explanation or correction

cormunication o
disseminated free of charge in the conditicns prescribed by lauv by that same

social communication vﬁn-u e

Tvery nntur 1 or leogal person shall have the right to establish and publish - -
nevspapers, magazinec and pericdicals in the conditions prescribedAby;law.'

To give
Tzlevision Council was
broadcasts fulfil the p UTPO
educational objectives set

offect to these constitutional provisions, the National Radio and
established 1o ecnsure that' raulo and television
cs of disseminating information and promotlnb the

sC
>t forth in Conotltuiwona¢ Act Ho. 3.
The provisions quoted above guarantee the freedom of the press, radio and .

telévision and go beyond ths obligations laid ‘down in article 19, paragraphs 1

and 2, of the Covenant. '

hxcnptlnnallv, freadom of expression is restricted in casés covered by the
Act om abuses of publicity and Act No. 12,9”7 of .19538 concerning State security.
The latter Act nrov1uku, in article 16, that if any of the offcnccs punishable
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under. the -Act arc committed through the medium of the press or redio, the
corpetent court mey suspand publication ofi the offending neuspaper or periodical
riod equivalent to six issues thereof or may suspend the broadcasts of

for a per
+the offending bro: casting station. for a T-rioc¢ of mnot nmore ‘han six days.

+
Vithout prejudice to th fore oing »rovisiosn, the court may, in serious cases,
order *the immediate seizure of any issue containing a 17aﬂrapt abu e of publicity
punishable under the Act The persons affzcted by a court decision as aforesaid
may lodge an appeal vith the competent Court of Appeal in any form or manner, and
the Court shall briefly and summarily decide the casz, after hearing both pﬁrﬁies,
ant¢ snall render its decision vithin 24 hours of the lodging of the appeal ir
2 shail be sntitled to compensation from the

the nerson affected is acqu1tt,d,'Lv_sha¢
Trasvry. '

: ?ro‘1Les that, where an offence punishable
by ths Act (offences again i srelizsnty, +hc exvernal security of the
State, thv internal scc;rltv of the s public order and the normal operation
of national activities) is committed by means of the press, the following persons
shall be held liable and rcgerded as principal OIfDndVrs.

Article 17 of the Act No

(a) The- authors of ths published materizl, unless they can prove that it
(f\

P
vas publis h vithout their consent.

-In the casez of an .article publisheé in cxercise of ihe rig ght of reply znd of
scrtions, manifcstos or the like,

publlsnem material; such as contributions, i

that is signed, the author shall. oe l;aola _f he can be ﬂlcarlv icentified;
(b) In the cass of any reuspaper, review or periodical, the editor or his

representative s, ' ' v '

(¢c) In default of thke author, the editor or the

ec¢itorts reprc sentative,
~the owmer of the nevspanar, rzviev or periodical. : :

If the owrmcr 5 an incorporaicd compery, liability shal’ rest with the
persons by vhom the company is lesally r*j“ﬂ“’:tué an¢ if some cother kind of
—L— .

company, with the alminis

"5

—J
ﬁ:

B
21

g -
bS]
H.
@

(ﬂ) In default of all th~ pPersons aforesaid; the printer.

av in ferece in Chile concerning
=)

From the partlculars given regarding the 1 ‘ : v
cen that the Chilean lavs are fully

the right of freedom of e ,?prnﬁﬁion it cen bo s

consistent with tho nrov1 ¢OUS of a d_cl“ 19 of the Covénant.
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Article 20

Pararraphg 1 énd 2: Comment

As stated in the commeats on article 19 of the Covenart, beth the Political
Constitution of Chile and Constitutional Act Illo. 3 proclaim the right to cxpress
opinions and to disseminate information without prior cencorship, in any,form and
through any mediunm, wvitliout prejudice to the responcibility thet may be incurred
for offences and abuses committed in the cxercisc of these TreeGoms, in conformity
wvith-the law. The constitutional provision in question adds that the' courts mey
prohibit the publiceation-or c¢issemination of o¢pinions or information affecting
morality, public crder, pationzl security or the privaie 11fe of individuals.

The Penal Code, -in Bock II, Title I - Crimes and Offencns against thc
- External Security and Scvercignty of the State - provides in article 1066 that
"Any person.present in-the tcrritory of the Republic uvho conspires against its
cxternal security by inducing a Torceign Pouver to declare war against Chile, shall
be punishable by impriscnment for lifc with compulsory labovr at the maxirmm
de¢ree. If hostilities ensued, he shall be lizble to the dcath penalty”

The provisions of that article are applicable to.Chilea s, even if the
machinations to induce a declaration of srar against the Republic toole place cutside
the territory cof the chublic.’ . : . N

In addition to thz Penal Coda, Book III, Pitle II of 1} 2
stice and Act ko. 12,927 on State Sccurity of ¢ Au;usu-1950, conta
claring such condvet nu ishablc. '

i C,‘

a
e

Title II of ict No. 12,927 provides in erticle 4 thet, wvithout prejudice to
the provisions of Book II, Title II of the Fenel Code, en cffence against the
internal security of the State is deenmed to-havo bccn committed by any person
vho, in any form or manncr, robels against the ablighed Government or provoke
¢ivil wvar, and in perticular by any perscn:

(£} Vho, in-speach or writing cr by any other meang, propesates or

, fosters any teaching aimed =t the truction or violent coverthrow

fo Y
of the sccial ordo' or of the ropudlicen and dermocratic form of

Government.
, Article 6, subparagraph (@) of the saicd Act nrovidee that an offence against
lav and order is Aeemed to have been commiticd by any psrsoen who openly. defends

or publicizes eny tecaching, system or method : Advoc ating crime or violence in
any form as a mcans of briunging about pelitical, econemic or social chenges or
reforms. : :

The penalty for the offences mentioncd above is imprisconment, forced

sidencc or okiIM'(for verying terms and in varying degives of skvorlty),
writhovt prejudice to vhatever additioral penaltics may be applicable under the
‘gencral rules of the Penal Coda. . It 17ill be gathered from the forgeing description
that there is no one single provision vhich texiuvally reproduces the terms of
article 20 of the Covenant; nevertheless, incitement to commit an uvnlawful
appression againgt any country vouvld be an act committed-for an unlaviul TUIPOSe
according to the general aules of law, without projucies to the application in
that case of the aforementioned providions. o<1f—dcfvnce_in the case of external
aggression is a daifferent matior.. .
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Article 21 -
‘Comment

In article 10, naragraph 4, th

olitical Congtltutlon of " the 3tato

an
guarantees to all 1nhﬂb1tan*" of the Republic the right of unarmed assembly without
TR

prior authorization. In public squeare

cts and other Uubllc nlaces,

, Y
ascemblies are governed by municinal regulationc. (

- This constitutional guarant
of Constitutional Act Fo. 3 in t

As wag siated in the comments on arti

eec troduced into article 1, paragraph 7,
he seme terms ez those u ed in the Cecns 1tatlo“.

. of the Covenant, gsince the country

P
is in a state of emergencv,u.e:mission for neetings must be requested from the

chief of the Stete of Emergency Zone.
Article 22

d £Z

Paragraphs 1, 2 and 3: Comment

Mindful of the fact that the right of esscociation is one of those inherent

in man's social nature, article 12, na

ectablished this guarantiee. Sabsaquen

~in article 10, naregrcnhs 10 and 14,
itu

in article 1, paragrzp> 9, »Z Const

Article 1, naragrepit 9, of Conctitutional
oersons "the right to form associzt i
Ascociations muct be constituted in o X

legal personality. No onc may -
>rovided in naragreph 20, sizth sub-nara
sontrary to morality, public order and t
These congt
article 22 of the Covenant
and in ¢dd tion g¢arant 29

w
o

jon

o]

H
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N

d—
e

o]
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O
H)
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L

'rl

{1

o
kD
jay
(e}

+

[ A
ot

[~
-ociatlon: those having an etnical
The Tormer are

in association may exercisc righ
>ehalf, in e manner differcnt from t
ersonality. s vas indicated in the comments

srivate corporations scquire juridical porsonality by decree of the Pre

he Republic;
;_,cquj_'_r_\f_: 'mr-x diecnl ners
sertain formalities rﬂglrdlng their formation.

i
C
*ﬁcoanlzpd by the Constitution (e, g. municipaliti

‘Bocial Security Fund, University of Chile, <tc.

+

1itx by tho mers onevat

ragrani 6, of the Conctitution of 1833

tl7, the Constizution of 1925 embodicd 1 .
4, and-on 11 September 1976 it was nurodaceu
1ticnsl Act io. 3. '

i Let Ho. 3, "ucranuoe to all
tions vithout nrior authorization.
S|
c

dth the lev in orde® to enj.y

lzd to belong to an.association, save as
g cf this article. Associationsg
-

ize--the rlgnt 7a1¢ dovm 1in
freedon of cscociation vith others,
2 oxsrciced without the prior

egiglation nov in forca ir Chile distinguichcc hatueen two types of
(non-cconomic) chjcct and theosc oonﬂti+wted
knowvn as corporationc or foundcotions ecnd the

ignts end enter ints obligations on its owm
hat of itc members, if it pocsesses Juridicel
on articlzs 16 of the Covenant, '

sident of

comnunlau, vith certain excentions (Vtch as -the limited commpany
T ths lawv on compliance v1+n

on
orp t ons created or
es ) by the law

possess juridical personality

H
i
ke
H
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in public lau. Nevertheless, there are also exceptions, particularly vhere
bodies which originated as private corvoratlon~ become °tatutorj entltlev
(c.g. Southern University of Chile). :

f truc tlat the ‘POjlolCal Convtltutlon of 1925 dld not, until

Although it i
1971, expressly cmbody the right of trade union agsociation, it is no less true
that thls right must have been understood as merely one of the rights covercd
by the gencr allLv of the terms of the Consgtitution.

Regulations governing trade union orgenization were made under an Act which
entered into force on 8 September 1024, lzter incorporatcd in the 1931 Lehour
 Code (Decree with the Force of Lau, 1. 173 of 20.1lay 1931).

It is imrortent to note that under article 1, naragreph 9y of Constituticnal
Lct Fo. 3, no one nay be commelled to belong to an association, except for the
ecxercise of = universzity nrofescion; advocates, for instance, are required by
the organic lav of the ﬁuSOCl@LlO “of Ldvocates to belong to that Association,

The Penal Code urov1aﬂk, in orticle 292, that VThe mere Tact of forming an
5cociation for the ourpoce of commitiiIng an offence against the social ordcr,
Faral .

decency, persons or nroncrlv ~ornstiivtes an offcnce’.

.

£ the Penal Cod the leadsrs of an assocliation, any persons
T i the Ju001gt1 and persons promoting 1t are

to nunishment if the object of the asscciation is to commit crimes or

5; nder article 294, cny other individuals vho have taken part in the

o and any nmersons who deliberately and voluntarily have provided it

rces, weapone, orrunition, instruments for cormitting the crimes or offences;

Ce J\_‘_-. ] O
accormodation, hiding places cor wne+1ng nloces ere liable to punishment.

~Under article 295 of
position of auvthorit
.

~

oo,
f._.)
W

(f) of hct.ilo. 12,927 of 6 August 1958
concerning the intcrnel sec 3 the State, any merson who joins with o»her
ersons in a peliticel part;, movement or groun in order to commit any of the.

ceding su' e‘ﬁg“ﬁnn° is decmed to have committed an

- il

Under article 1, subnaragr
e ER

S kb

offences listed in the nrﬁ

.

oiience -

On 13 Octobor 1973, ithe Goverment, for reasons of DP+101a1 unity aaﬁ
u,curlty, issued Legislative Decroe tfo. 77 dissolving Ifarmist political paru*es.

- zhould be expleined iith reepect to the precent tate of »narty nolitical

nnder prevailing conditvions in Chile, thet the legislative nrovisions

:u"nbn\iﬁn of political activities are, in addition to
legirlative Decrees Mos. 78 and 1697 of 197

~ti b

actlvlfles
rolating to the rrnﬂﬂu.
the aforementioncd deczre,

By Iegislative Decree lo. 77, the politicel marties that had a mqgor ﬁha1~
in the ller@ict-ing n*red ravolutionary activities under ithe previous Government
d. ¥or reasons of national security, all those marties werc declare
ationg vhoce purnose - as demonstrated by their activities - wag

s
t0 -“ﬁtroy the Nepublican system and te establish a totalitorian

vere Aissolv

unlawful as
recicely
dictatorship
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By Legisliative Decrece No. 78 of 1973 [cic._Q 1977], the other political
partics vere suSpende’ because it wac considered inzppronriate to agrec to varty
political activities that would: W%nif etly involve discrimination against the

parties that had veen d_ssolved,

The approach of the Sav“ﬁme Covernn-nt to the task of national reconstruction
vas governed oy the objective of restoring cnd reorizntating 211 the couniry's life
forcec ~ thz trade uanions, the student body, labour znd management. The
activitieg of political partiss could nct be included among cuch forces sinee

t they were a gourcsz or disuniity among Chileans.

there was ample prooi tha

from conspiring against the

Lastly, in order to prevent the suspended p 8
unity that bhad spontenecusly foxmed around the inzge of the Ifatherland,
Legislative Decree Ho. 1607 of 1977 declared zll political parties dissolved until
such time as the process of instisution-bulildirg in the oantr" males it possidle
to issuae another statuie for nolitical naxtics vieved as currents of oninion rather
than as power grouns.

¢ rle on fresdom of
1925, the general

ti having a
acguire

it is notevorthy that, in the ab
rade—union associstion in iti
lnglﬁ7~‘10h trea
sainful purposec
jurlu_ca7 peT

azgociations wonld
Ao ey ~
statutes and co

motm oo the ”Co~cnaru of Con titutionzl
hrictian Denccret Portv linied its suppori for

rd T L

ende in oth FO“"“” of Congresc. The reform
> Politicel Constitution
oxtending the right to

a union's constituent

e rule, improving it in the sensé

Conctitutional fct lic. 7 mazinveincd the scme rule,
the body with which * **“jzniﬁ vsre so be reg tcred vas to be

r the administrative

‘autonomous', in crdsr to avoid in ¥
suthority that might dmpedc the fr’i ex . zize of the rignt.

islative Decree MHo. 198
e-tnion activities, in'.
to strike, but did not

PR

eily

‘At the time of *he drazulﬁg o7 t?iﬁ TRMOTT (nnril 1973), the opinion of the
Souncil of Stzie on the new dral f 11d shortly be nade

£t Lohour Code, which chou
sunlic and brought into forecz ait

F*ﬁr crnugﬂ discuzcion of the preliminary draft
5f 1 Haf 1975 by 211 trade u‘lon, nmnagﬁrlaT technical and university bodies,
is not ¥mowm.

A dstailed report, dated 27 Ma 197h covering the situation in Chile wup

rch
50 March 1978 hasg been submitied to the International Labour Organisation.
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Article 27

Perosraphs 1, 2, 3 and 4 Comment

tecognition of the family o the natural ond fundamental unit of the Stete is
the subject of nrticle 23 of the Covgnang. In Chile, express provisions to the
same effect occur both in the Governuent's Declarction of Principles of 11 Harch.1974

and in ﬁreambul.r narhﬁrqnh 4 of Constitutional ict Mo. 2 of 11 September 1076

Preambular paragreph 4 provides that cmong the essential velues on which the
nation is founded, emphasis must be given to: "The Christian hunanist concept of
men and of socicty vhich considers man as & boing endowed with spirituel dignity
and o transcendont vocation, whence spring notueral personal rights which are
previous and superior to the State and which imposc on the State the duty to serve
nen and to promote the common good. i/ithin this concept, the family is the basic
nucleus.of socicty and it is the duty of the State to protect the family and help
to strengthen it, just as it is the duty of the State to rccognize the intcrmediary
groups between man and the State, in accordance with the principle of subsidiarity'.

For its part, Constitutional Act FNo. > statés, in preambular parsgreph 5, that
in vicw of the cbscnce of any consideration and respect for the private life of
individuals and their femilies, cnd for their nonour, vhich cheracterized the
political period prcceding the present Goverrment, 1t is recessary to consider this
constitutional guzrontee @s being subject to the upproprlgte protective mechanisms
established by the Asct. Thus, crticle 1, paragrzeph 10 of the Act guarantees to all
persons respect for and protection of their privete life and honour and those of
their femilies znd the inviolability of the home and 211 forms of private s
communication. Homes mzy be entered and priveate communications and documents \Ql/'
intercepted, opened or scerched only in the cases hnd Lccor ing to thse
formalitics prescribed by low.:

_ Provici ~ns regarding fomily law arc laid down not only in the Civil Code
of 1355 but also in the Civil Marriage fLict.of 10 Jnnuary 15584, Act lo. 4808 of
10 February 1930 on Civil Regictration snd Lct Fo. 7613 which contains provisions

on adopt¢on, ete.

Article 102 of Title 4 of the Civil Coce defines marricge as ¢ solemn contract
vhereby a man cnd 2 woman are united cctually and 1.'1usolub1y for life, in order
to live together, procrcate end uupport each othe .

hLccording to the provisions of article 106 ef the Civil Code, persons over
the age of 21 years arc not obliged to obtain the consent ¢f anyone. article 107
adds thal a person under the age of 21 yecrs may not merxy without the express
consent of his (her) legitimate father or, in the cbsence of a legitimate father,
(her) lepitimzte mother, or in the abscnce of both, of the icgitimate

-

of his
ascendant or cscondant, next-in degrees

Title 6 of Boolk I of the Civil Code spccifies the ohligations and rights
betwean spoucses. Among the mein oblizations and rights is that specified in
rrticls 131, which stuates that the spouses are under a duty to rcmain fzithful to

co.ch other, to help and support each other in 211 circumstances of life.
Peragraph 2 odds thet the husband owes protection to the wife and the wife

obedience to the bhusband. A L - .
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Article 1755 states that the husband hcs. the right to oblige his wife to live
vith him and to follow him vherever he mey wish to meve his residence within the
territory of the Republic. This right lepses if 1.. exercise chould place the life
»f the wife in in.inent dangﬁr. Parcarap.. 5 provides that ‘he wife hos the right
to be rcCPlVOd in tpﬂ me of her husband. ‘

“Vkile under Chilean civil lovry, 2 woron morried cocording to the systenm of
onjugal community is under ccrt“in d 25, 1t is ro less true that under
wrticle 150 o merried woman of any ags nuy freely engaze in any form of employment,
yecupation, profession or businecs unless the judgez, in summery proccedings and

m tne husband's epplicotion, forbids her fo do se. A morried woman of any agé un
.5 in employment or vho cngeges in any profeccion, occupction or business distinct
‘ron her husbend's is deemcd to come undez ryetem ol scporation of property so
‘ar as the exsrcise of such cmployment, proIcssion or bus 1nf°s, and the earrings
heréfrom, are concerncd, notwithatanding ory stipulaoti contrsry; if,
iowever, she is under the oz TS, i of the
ourt, Jlth_a.st temont of rezsons, in ordor to rortgage or dispose of rezl estote,

o
LT
L

Titl2 9 of Book I of the Civil Code rozul

i the rights rad eblicaticns es
etireen norents aond lrr‘t'wate chilﬁ*oﬂ Article 212 of thic Title provides thet
coitimate childreon ovs ir {fzther =nd their mother;

vt theoy are subject in

is importent to nots the rule in articls 222: '"Soth parents, or the
urviv1ng‘fa ther or nmother, are poersonnlly responsible for the upbringing and
ducation of their legitimate -childrzn'. . .
In the event of divorce baotireen ihc ]
ivil Code zustody of IS s 0r SE€¥,
nd of dzuzhters of any oge, is avarded to tht diverced nmother wihiether or not she
rovided grourdds for the 4ivorceo Hevoertheloss, custody of the children of any

te or sexz will rot be

_ 2z mother if therc should be reason to fecr thet
hef irill be corr pfed through hor deprev 'ty. In other cas 3, or i

ncepacitated for some other reczon, custody ol 11 the children of either cex mey
2 eiarded to the

£ L -

Under crticle 224 of the Civil Code, during the
-

o

ivorce procecdings the !

1stody of male children over the age of s is awarded to the father unless,
2czuse of the dﬁnrzvitv,of the fother or because of his incazpacity for other
2asons, tue J 2 4 1

wregreph 1: Comment

The right to 1ifc and inteprity of person ~nd the protoction of the 1ife of
le unborn are the subject of o constitutionszl purrantes in occ cordence with the
ovisions of artlclo 1, porcgranh 1, of Constitutional Act Fo. 2. '

-Lrticle 74 of thﬂ Civil Code states that the legel exdstence of & person bogins
birtb that is to say on being completely scpercted from the mother, By virtuc
the rlght to protnctlon of the life of the nroorn, the judge noy, on the

plication of any pnr son or &Il offlu_o, ordsor whoteovor neasures he considers
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appropriate for the protection ol the existence of the unborn child in any case

“ where he believes thot the cihild's life is in some way in denger. Perzgraph 2 of .
' urtl cle 75 of- the same Code statec that ony punishment of the mother that might
endanger the life cr heelth of the child she is corrying in her womb must be
delerrea until after the birih. -

ok I of the Civil Code defincs, in crticle 240, potric votestas

T the rights which the law pives to the legitimete fother or
pcrty of their unemunc1phtcc children. Paragraph 2 «dds thet
a

*—3
t+
/e
('.)
B l'—’
<+ O
O L»J

pllchblo_glgo uith respect to the contingent rights of the
ck*Tﬂ in the vomb and theot, if born #live, the child is presumed lesitimate,

d children are called family children ond with respect to themn,

the t ther oro described, respectively, oo peterfomilics and
moterfoni — “the :bsencc of the fathor, the rights vhich would be exercisable
by hin o vested in the mother, unless she is deprived of the custody of the child

Vith rospect to rights eng obligations ¢
children, zrticle 212 of the Civil Cod« stcte t lesitimate children owe respect .
end obediency, to their fother cnd thoir mother but t].t they ore subject in 7
particuler to their father., Axticle 222 of the sume Code cdds that both parents,

arviving fether or nothor, zro phruoiall‘ r“sponsibla for the upbringing
S . ,
v

s betucen parents and legitimate
c tha

o
(s}
}_.v

lLs regerdis the oblizrtions and ripghts os between parents and naturel children,
criicle 219 of the Civil Code provides that the costs of the upbringing and
sducation of natural childr:n ghall be defrayed by the father or by the mother and
chell cover ot lecst princry euuo:u;on and training for o profession or occupation.

tho saf v“rd ant protection of the life and property of children who, on

For hs
account of their age, are unable to nonesc their own affcirs or to administer
the feirs o.brtnntl cnd who ore not under the zuthousity of father or mother

give thom the propcr protection, the Civil Code, in Title 19, hes
cstablished the institution of wordship or purxrdienship. '

Pg*cr eph 2: Comiaenty

ierio Oficizl of 10 TFebruary 190, there uns estrblished the Civil Register, a

in which there shell be recorded, in nddition to marriages and deaths, -
ich ocour in the territory of Chile, births which occur on o Jjourney
ritory of the anublic or at cca, in the cormune in which the journey
first port o* crrivels the births cbroz2d of children of Chileans.

v

In cocoovdance with Act lis. 4302 on Civil Regastration, published in the

cocl ontity,
1w births /i
within the tor
cnds or in the

2
J
O

T 4he het ste tw~ that, within & period of 60 days from .
tste birth ehall be registered at the verbeal or

4
BRSNS Y

1ticC ’
the date of birth, the infon
written recucst of the porsens specified in the Let. Article 31 of the Act states
thet, in eddition Yo the particulirs common te oll rogistrations, birth
certificates shall 1rdxc.tn'

} The hour, dey, month, yoor ond placs of birth;

ne infent;




CCPR/C/1/Add.25
page 50

- (c) The name and surnsme of the nt, to be indicated by the person
reguesting the regiztrotion; and, '

(&) The namcs, surranes, nationality, nrofession or occupaticn and dsmicile
of the parents if the infant is lesitimate; if the infant is illegitimcte, the
pgrtlcul;rs of the father or mother who mey recognize or hes re ognized the child.

870 cdded the followingAthird

krticle 6 of 2ct Yo, l,,/44 of 22 Septomber 19 e
paragrcph to thearticle -cited abov "The inicont mey not be given ¢ name that is
1

ebsurd, rldlculous, unsuitable for parsons misleading 7ith respect to sex or ot

variance with good language",

Parw»rubh 5: Comment

~ The Politicel Constitution of the Stcte of 1925 spacifies thevsources of
Chilezan nationality in articles 5. '
In cccordence with thet constitntional provision, tie fpllowing cre Chileans:

T Chile, vith the cxception of the children
b I

-{(1) Those born in the territory o
of forcigners who hoppen o be in Chile in the szrvize of their uOVLrnm at, ond
children of trconsient foreigners, 211 of vhom ney choose betueen tlie natidnality

o]
of their pérents and that of Chile;

n in foreign territory, by

en Qf Chileans born cbrozd,
thc Republic, are
Zon, or other lews, may

(2) Crildren of 2 Chile 2o
the sole act of becoming rosider
the father or mother baing ot that
Chilcans even for those purposes f

recuire birth within Chilean territorys

noturclization in conformity with

(3) To*01gn3rs who . obtain certificates of
the law, upon express renunciction of their former nationality. Peorsons born in
Spein who hzve reosided in Chile for more than 10 years shall not be rcguired to
renounce Spanish nationality, ﬁrov1qpi thaet thisz sznc ;”1«1154ﬁ is ~thna0u to

‘Chileens in Spein; ond,

(4) Those who obtzin = specisl grant of naturclization by les.

Faturalized persons have the right to hold public oifice bJ popular elention
only sfter they hove been in possegsion of 2 certificaie of naturalization for
22TS. ' '

The lawv shzll proscribe the procedures for choosing between Chilean nationality
for the granting, refuszl or rescission of ceriificete-

nd a ¢orcan notionality,
i ~ register of all thesc acis,

2
of naturzliization, znd for the constitulion of

From the terms of the consiitutional prov1 ;ions cited above it can be sesn
that the Chileen Constitution recognizes and protects both the principle of
jus soli, i.e. the right to the nationality of the place of birth, and the

principle of jus scngninis, i.,2. the right o nationality by recson. of porentage

"CERTIFICATE OF HATURALIZATION",

4 further source of Chilecn nation;lity is the
reguirenents leid uown

which can be obteined in Chile by foreipners who sztis{y the
1n article 5, parag sraph 3 of the Constitution.

A
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4s a last point it mey be noted that by parzgraph 4 of the article in question,
~the Constitution authorizes the grant of Chilean nationality by special legislation
to persons who have rendercd meritorious services do the country. This honour,
vhich is known as "Great I'ntionality" or "Honorory Naturalic-tion", has been
awarded to, among others, the renovmed Venez e¢lan jurist, Don Anlres ‘Bello, lounde*
£ the University of Chile and principal uuthor of the Chilesn Civil Code. ,

Article 25

Comment

"1heo constitut;ono that have been successively in force in Chile have 12id down

_—~

the principle of the division of public powors into cxecutlve, legislative and

Judicial.

The executive power has inveriably been vested-in a single .person known zs the
President of the Republic, who cdministers the State and is the Supreme Eead of the
Hetion; the legislative power is vested in the Hotionzl Congress, which is composed

two houscs, the Chember of Deputics and the Senstcs; the judicial power is vested
the couris established by the lav.

The co nstitutions have also 2 OCl"lD\d the ?rln01plc that sovereigniy is
d nticlly in the nation, 1'h dclecates the exercise thercoi to the

ional cuthoritics.

‘These authorities exercise politicel pewer and are clected by universal, free,
cecrel anad informcd suffrogc, '

irticle 7 of the Political Constitution of 1925 provides that Chileans who
have attained theageof 13 years and whose names are enter=d in the appropriate
registers are citizens with the right to vote: in other words, in sccordance with
this provision, a2ll Chileazns over the age of 18 reors who satisfy the statutery
- requirements parti -ipate in the conduct of publlc affairs "“>uhh frcolj clrﬂted

reprecentatives.

~Under the 1925 Constitution four officcs are to be filled by popular election:
those of President of the Republic, Senctor, Deputy and Councillor, bllglblllty te
ach of these offices is subject to -fulfilment of certain conditions 2s to

nationality, cge and integrity. ) : ‘ : -Lv

4t the present time the aforementioned p“ov1clons of the Conqtltut;or are

suspended pursuant to the tems of article 4 of Constitutional Act Wo. 2, which
provides *hgt soverecignty resides essenticlly in the Nation and is exercised in
accordance with the Act establisning the Government Junta and with any provisions
vhich have been issued or which may be issued in pursuance o_ that Act. Pursuant
to the terms of the-said Act establishing the Goverrment Junta, and other

subsequent en~rciments, the exccutive power is exercised by the Pre ident of the
Rep public and the legislative pover by the Gov n‘nm.nt Junta. ;

The reason for this limitation oi the right hnbcdlog in artlcle 25 of the
Covenant is the imperative necd to deal with the institutionel emergenpy which

- followved the pelitical cripis that reached its culmination on 11 September 1973.
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Since these are some of the rights chat mey be susp:nded in accordance with the
srovisions of article 4 of the Covenant, thb Z vermment of Chile has given the
epprooriate notificafion in accordance with that article,

The. full restoration of the *1dhus embodied in paragrephs (2) and (b) of
article 25 ¢if the Covenant is o fundamentel concern of the present Goverrment.
This is the réason why, in the Govermnmsnt's declaration of principles, principle
No. €, peregraph 6 (&) provides: ‘ _ . B

”hevertheWess, although it fixes ro time-limit, the Govermment Junte will
when zppropriate hand over political power to those whom the people may elect
by universal, free, sccret and informed sufirage'.

In keeping with the foregoing, on 9 July 1977, tae President of the Republic
>ublicly announced the process of institution-building in Chile by ricans of gradual
stages of normelizetion., On that occasion; the President of the Republic
reaffirmed the division of the powers oF thie State which will characterize *he final
schems of Chile's 1ﬁst;tutlon31 structur

3, the Prosident claborated on the
the &reft new political
ear, On being approved ty the
7311 be submitted to wide public
tradﬁ unions, professional

is debate will be conducted without.

Subsequently, in his speech L 5 April 15
dees he hed cutlined on @ July 1977 =
onctitution of the State should be prepared thiz y
xecutive and the constituent nowers, + f -1
ebete in which all sectors of the community
ssociations, universities, will pzartic 2
estrictions of "py ind.

(h

Afte* tnb conclusion of this debzte, the dralt, with the consequential
nendments, will be subni ular vote by means of & plebiscite. It is
-aportant to emphasize th -permanent znd the transitionzl provisions of
+
tte

(]
JC)CJ

itt
nzt
draft will be subml d

If approved b the country, the new c-mstitution will ge—-ern citizen
irticipation in puolic affcirs, the riéht to vote 7n& +o be glected, 211 within
1e framevork set forth in the ﬂon roment!s Declarstion of Pr1n01ples referrad to
arlier. :

:ragreph (c): Comment

4

onstitution of 1925 guarantees to
public eriployment or office

s lewr,

In zrticle 10, paragrasph 8, the Tc
.1 inhebitants of thé Republic admissi
thout any conditions other than those ~:npos

O =
o
ot
e}

n [CIR
[}
)—*’ (@]

This provision wes reproduced in Constitutionel Act Wo. 3 which includes among
te constitutional rights the right of access to all public employment and publiic
‘fice, without zny requirements other than *hooe imposed by the Constitutional
ts, the Constitution and the laws.

'The decree with the force of laev or gdﬂlﬁ trative stetute Ho. 333 of 1960
gulates in greater deteil the officiel cereer of public employees, establishing
e reciprocal rights and obligations of the State and itg scrvants.
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Article 26
Comment
The principle laid down in this article is embodied both in article 10, .

paragraph 1, of the Political Constitution of 1925 and in article 1, paragraph 2,
of Constitutional Act Ho. 3. : .

The Tirst of the provisions referred to reads: "The Constitution ensures to
all inhabitants of the Republic: : :

"(1) Equality before the law. In Chile there are no privileged classes.

"Tn Chile there are no slaves and any person setting foot on its

territory is free. Chileans may not engage in the slave trade. .Any
foreigner vho engages in it may not live in Chile or be naturalized in the

Republic,”

Constitutional Act No. 3, article 1, paragraph 2, guarantees to all persons
equality before the law. In Chile there are no privileged individuals or groups.
Hen and women shall enjoy equal rights. Neither the law nor the authorities may
esteblish arbitrary discriminations. ’ -

Article 27

Comment

In Chile there are no "mincrities™ within the meaning of article 27 of the
Covenant. ’






