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INTRODUCTION

1. In August 1977 the United Kingdom submitted its Report under Article 40 (1) (a)
of the Covenant. In paragraph 4 of the introduction to that Report, the

United Kingdom undertook to submit separately a supplementary Report describing

the position in the United Kingdom's Dependent TPerritories. This first .

supplementary Report ig in fulfilment of that. undertaking-and-the-submission—of

the United Kingdom's second supplementary Report dealing with the position in the
Channel Islands and the Isle of Man, which is to follow, will complete the
submission of Reports required of the United Kingdom under Article 40 (1) (a) of
the Covenant. 3

2. The position in relation to each Dependent Territory covered by this Report
is set out in the annexes to this Report. .. It may help -the Committee if certain
preliminary remarks of a general nature are made, and if the United Kingdom offers
some further comment on the implementation of Article 1 of the Covenant.

GENERAL

3. The various Dependent Territories whose reports are annexed to this Report have
their own legal systems. Although in many respects those legal gystems share
certain common features with each other-and with the legal system of the

United Kingdom, on any particular matter it is necessary to look at the legislation
and other rules of law applying in the Dependent Territories concerned. Because
each Dependent Territory has a separate and distinct legal system, and most are in
varying degrees self-governing, it was appropriate for the annexed reports in
respect of each Dependent Territory to be prepared by the authorities in that
Territory. It is for that reason that the annexes to this Report differ in the
way in which they comment on the various Articles of the Covenant.

4. In none of the Dependent Territories covered by the annexes to this Report does
the International Covenant on Civil and Political Rights itself have the force of
‘law. The obligation assumed under Article 2°(2), which leaves each Party free to
decide the method by which it gives effect to the rights recognized in the Covenant,
is fulfilled in those Territories by the provision of safeguards of different kinds
operating in the various legal systems concerned, independently of the Covenant but
in full conformity with it.

5e The annexes to this Report contain in respect of each Territory short general
explanations, Article by Article, of legal rules concerning the rights recognized
in the Covenant, citing, where appropriate, the principal legislative enactments,
cases and administrative instructions in which the rules are embodied (the full
texts of the laws and regulations referred to have been made available to the

Human Rights Committee). g/ In some respects the authorities in the Territories
have stated that the position in the Territory is as set out in the Report submitted
by the United Kingdom, to which reference therefore also needs to be made. However,
the legal rules concerning humen rights and freedoms are not comprehensively
embodied in any one legislative instrument or series of such instruments in any of
the Dependent Territories, although in five Territories the Constitution contains

a group of provisions dealing with human rights and freedoms. In most cases the

g/ Texts of the laws and regulations mentioned in this Report, made available
by the Government of the United Kingdom, may be consulted in the original language -
upon request to the Secretariat.
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relevant legal rules derive both from legiglation, in many fields, and from case

law and, particularly because of the nature of the latter, cannot be comprehensively
enumerated. The explanations in the annexes to this Report should not, therefore,
be regarded as an exhaustive statement of the safeguards provided.

ARTICLE I

6o It has been the comsistent policy of British Governments since the end of the
Second World War to lead the Dependent Territories to a position where they can
exercise self-determination, to grant independence to any territory which seeks it,
but not to compel them to proceed to independence or to joinder with another
country against their wishes, in accordance with the wishes of the inhabitants and
the DrOVlSlOnS of the United Nations Charter.

Te On ratifying the Covenant on Civil and Political Rights the Government of the
United Xingdom maintained the declaration in respect of Article 1 which had been
made on signature, namely, their understanding that by virtue of Article 103 of

the Charter of the United- Nations, in the event of any conflict between their
obligations under Article 1 of the Covenant and their obllgatlons under the Charter,
their obligations under the Charter will prevail.

8. Since the Government of the United Kingdom signed the International Covenant

on Civil and Political Rights on 16 September 1968 (which was ratified by the
United Kingdom on 20 May 1976) Fiji, the Bahamas, Grenada, the Seychelles, the
Solomon Islands and Tuvalu have attained independence.. These States, with the
exception of Tuvalu which only became independent on 1 October 1978, are all members
of United Nations in their own right.

9 The Territories whose reports are ammexed vary greafly in history, size,
population and economic and political potential. It may be helpful to summarize
the stage of constitutional development reached by each Territory. :

BELIZE (ANNEX A)

10, This Territory enjoys internal self-government. The only barrier to the
independence of the Territory is the claim by Guatemala to the whole of Belize and
discussions intended to arrive at a negotiated settlement of the matter are still
in progress.

BERMUDA (ANNEX B)

11, This Territory enjoys a wide measure of internal self-government under an
elected legislature and Ministers. The Government of Bermuda published, for public
discussion, & Green Paper on'the possible advantages and disadvantages of
independence in 1977 and a White Paper is expected shortly. The right of
self-determination is guaranteed by the policy of. successive United Kingdom
Governments, subject to the wishes of the population of Bermuda.

BRITISH VIRGIN ISIANDS (ANNEX C)

12. The territory at present enjoys a very large measure of 1nternal
self-government. In 1973 a Constitutional Commission was appointed to report on
the question of constitutional advancement in the Territory. That report was--
presented to the Secretary of State for Foreign and Commonwealth Affairs on

20 December 1973 and resulted in a new and more advanced constitution being
introduced in 1976,
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CAYMAN ISIANDS (ANNEX D)

13. The Territory enjoys internal self-governmment. A Mission of the United Nations
Special Committee on the grantlng of independence to colonial countries visited the
Cayman Islands in April 1977.  The Mission's report and the Resolution adopted by
the Special Committee —~ which accepted the Report - stressed the need to bear in

mind the express wishes of the Caymanian people, who-had-informed—the- MiSSlen“that’““*"“”'

they wished at the present time no constitutional change.
FALKLAND ISIANDS (ANNEX E)

i4 The Falkland Islands enjoy internal self-government. Following constitutional
changes in 1977, the Legislative Council now hag an elected majority. There is at
present no demand for independence. The Territory is small and sparsely populated.

GIBRALTAR (ANNEX F)

15. This Territory enjoys internal self-government with an elected legislature.
The present Constitution effects a balance between the maximum degree of autonomy
in‘local affairs and the retention in the Governor's hands of the powers required
to enable the British Government to fulfil its responsibilities.

GILEERT ISLANDS (AMNEX )

16. This Territory enjoys internal self-government. A new legislature was elected
in February and a Chief Minister in March; the new Government has made proposals '
for the holding of a pré-independence Constitutional Conference at which a date for
independence will be set.

HONG KONG '(ANNEX H)

17. Hong Kong is &a Coloﬁy of the United Kingdom, administered by a Governor, aided
by an Executive Council, and a Legislative Council.

MONTSERRAT (ANNEX I)

18. Thie Territory ehjoys internal self-government. It was visited in 1975 by
a visiting Mission from the Committee of 24. B

PITCAIRN (ANNEX J)

19. The Governor of Pitcairn is the British High Commissioner in Wellington and

the Colony is administered through the Commissioner in the Auckland Office of the
British High Commission. -ILocal affairs are run by an Island Council consisting of
the Island Magistrate and nine members. The Island Council has stated that it

does not wish to introduce any changes which would affect the nature of the
relationship between the people of Pitecairn and the United Kingdom Government.

ST HEIENA (ANNEX K)

20, This Territory enjoys internal self-government. St. Helena is not an
economically viable unit, and is entirely dependent on grants in aid by the
United Kingdom Government. = St. Helena has not expressed a wish for further:
constitutional change.
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TURKS AND CAICOS ISLANDS (ANNEX L)

2l. This Territory enjoys internal self-government and has not expressed a wish
for further constitutional change. Under the provisions of the more advanced
Constitution which came into force in September 1976, the Territory now enjoys an
elected ministerial form of Government with legislative and executive councils.
Whilst executive authority is vested in the Governor, he normally acts in accordance
with the advice of the Executive Council.
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ANNEX A

REPORT BY BELIZE UNDER ARTICLE 40 (1) (a).
PART T |

the force of law in Belize, the obligation assumed under Article 2 (2) which leaves

each party free to decide the method by which it gives effect to the rights Y
recognized in the Covenant, is fulfilled in Belize by the provision of safeguards

of different kinds operating within the legal system of Belize independently of the
Covenant but in conformity with it.

2- The explanations provided in the Report are confined to the legal system of
Beligze. The legal rules of that system are in many respects similar to those which
apply in England and Wales. The legal rules concerning human rights and freedoms
are not embodied in any one legislative ingtrument or in a series of such
instruments. They cannot therefore be succinctly and comprehensively enumerated. ‘
This Report contains however short general explanations, article by article, of
legal rules concerning the rights recognized in the Covenant, citing where
appropriate the principal legigslative enactments and administrative instructions

in which the rules are embodied. The full texts of these instruments are available
to the Human Rights Committee. The explanations in this Report should not,
therefore, be regarded as an exhaustive statement of the safeguards provided.

PART IX

Articles 2 and 3

3 The measures which in Belize give effect to the rights recognized in the
Covenant are described in thisg Report in relation to each Article. They do not
discriminate between individuals on any such basis as is mentioned in Article 2 and,
as is described in relation to other Articles, certain specific measures have been
taken %o secure the equal and effective protection of all persons against such
discrimination.

4. Although the Laws of Belize do not confer a specific right of action in respect .
of violation of any basic rights or freedoms as such, prevention of the free

exercigse of the rights and freedoms set forth in the Convention will normally

involve some unlawful interfersnce with the person, liberty or propverty of the

victim for which the law provides a civil remedy or a criminal sanction. There

are no restrictions on a person's right of recourse to the courts and legal aid is
generally available for those who cannot afford to pay for legal assistance.

Article 4

5e No derogations under this Article have been made in respect of Beligze.

Article 5 ' ¢

6. Belize hag taken no action aimed at the destruction of the rights and freedoms
recognized in the Covenant or at their limitation to a greater extent than is
provided for in the Covenant. The sections of this Report dealing with the rights
and freedoms concerned describe the limitations which have been placed on their
exercise.

7o The safeguards which, in Belize, give effect to the rights recognized in the
Covenant exist independently of the Covenant which does not itself have the force
of law.
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Article 6

': é.i.bfhé-rléht"to life recégnized ih-this péragraphvis protected both by the

“Criminal Law and by the Civil -Daw., The teaking of a person's life, save in *

‘certain exceptional condltlons, is (prov1ded that the requisite degree of

..intention or criminal negligence can be proved) -a criminal offencey usually

’iamountlng to. murder, manslaughter or infanticide, according to the: circumstances.

The exceptlonal oondltlons include cases where the taking of life occurred:
(i) in pursuance of a sentence of a court

(ii) in exercise of the right of self-defence (provided that no more .-
force is used than is reasonable in the circumstances);

"(iii)v in the’ preventlon of crlme, prOV1ded again, that no more than
i ‘reasonable force is used. - . :

"éib;wff death is. caused by a negligent act or by an intentional snd unjustified’

act, it is. a wrong. against the deceased, and his personal representatives can bring
an action in tort (i.e: civil wrong) against the person whose act caused the death
or agalnst the latter'!s employer if the act was carried out in the course of that

person's employment. If the deceased would have had an action against any person

C.in respect of the act which caused the death (if death had not ensued), any
" dependents of the deceased has a right of action for any pecuniary loss they have

suffered. The estate of a workman killed in the course of his employment would be

"aBIe to sue for workman's compensatlon under the Workmen's Compensation

__Ordlnance, 1959..

'10. In those exceptional cases where a person may be sentenced tc death he has

‘the right %o petition -the Crown for a pardon or for the commutation of his sentence.
A pardon or commutation of sentence may be granted in all cases in the exercise of
the Royal Prerogative of mercy.

11. The laws of Belize are in compliance with paragraph 5 of thig Article.

Sentence of death is not imposed for crimes committed by persons below eighteen years
of age. The prerogative of mercy is presently exercised in all cases except in
instances where heinous acts were committed. The death sentence is not imposed on
pregnant women. '

Article 7

12, The right not to be subjected to torture or to other forms of ill-treatment or
punishment is protected both by the criminal law and by the civil law. Any use of
force against a person, save in exceptional circumstances, is (provided that the
requisite degree of intention or criminal negligence can be proved) a criminal
offence, usually amounting to assault or battery. The exceptional circumstances
include cases where the use of force occurs:

(i)  in self-defence or the defence of property, provided that no more
force is used than is necessary for the purpose;

(ii) in the prevention of crims or in the lawful arrest or detention
of an individual.

13. A person who has been ill-treated may bring an action in tort foﬁ.damages
against the person or persons who, it is alleged,; were responsible for the assault.
If the assault was committed by a person in the course of his employment the action
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would lie both against that person and against his employer. And in a case where
it was not possible to identify which of several employees was responsible for an
assault, an action for damages could still be maintained against their -employer.

14. Apaft'from these-general provisions further rules have. been adopted to ensure

————+the—protectionofthe Tudividgal in parfictular circumstances. For 'example, in

addition to their liability to prosecution for any criminal offenceg they commit,
police officers are liable to be dealt with in intermal disciplinary proceedings
for any infringement of the Police Regulations.

Article 8

15. There is no slavery or servitude, nor any forced or compulsory labour as
described in this Article. Labour is given freely under contract and it is
customary for service contracts fo be terminable by either party or due notice; in
cases of breach of contract the courts will not generally order specific performance.
Any contract smacking of servile obligations is illegal as contrary to public
policy. The Labour Ordinance provides for the Labour Commissioner to provide a
means of reconciliation where any serious disagreement arises.

16. The rlght of actlon for false 1mprlsonment ensures the protection of the
subgect from wrongful detention or confinement, whether for the purpose of exacting
labour or.for any-other purposes. False imprigonment is also a criminal offence
at common law. Any unlawful threat or use of physical violence for the exaction
of labour or. any other purpose gives the sufferer a right either to prosecute the
offender or to bring a civil action against him. The common. law right to the writ
of habeas corpus is available in all cases of unlawful detention, whether in prison
or in private custody. By this writ the Supreme Court may command that the person
detained be brought before the court, so that the causes of his detention may be
enquired into, If the detention is shown to be unlawful, his release will be
ordered. '

Article 9

17. Among the most important common law rights are liberty of the person and
freedom from arbitrary arrest. Any person who arrests or detains another without
lawful cause will be liable not.only to a civil action in damages for false
imprisonment, but also to criminal prosecution for a criminal offence.  Every
restraint of the liberty of one person under the custody of another, either in a
prison, house or in the street is treated as an imprisonment. e
18. .In general, an arrested person must be 1nformed of the true ground of his.
arrest. If thls is-not done the person who effected the arrest, whether a
policeman or a prlvate person, may be liable for false 1mprlsonment. This
requirement turns on the basic proposition that a person is, prima facie, entitled
to his freedom and is-only required to submit a restraint on his freedom if he
knows in substance the reason why it is claimed that restraint should be imposed.
All summonses and warrants of arrest must give the accused reasonable information
of the nature of the charge against him.

19. As a general rule a person taken into custody without a warrant must be brought
before a court as soon as practicable: if the offence is not serious, and it will
not be practicable to bring him before the court within 24 hours, he must be bailed
immediately. Whether the apprehension is with or without a warrant there must be
no unnecessary or unreasonable delay in taklng the person before a court. This

13 Prov1ded for in the Police Ordinance. . :
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20. The remedy of habeas corpus, which puts an end to illegal confinement, .defends
the right of personal freedom. The writ of habeas corpus may be obtained by any
person detained against his will, not by a lawful sentence or order of a court,

on probable cause being shown in an affidavit, It may also be obtained by any
person acting on behalf of the person detained. Unless the detention is shown to
be lawful, the person detained will at once be set free; discharge under the writ
is final and cannot be questloned. -

21. There ig a right of aotlon at common law for damages for falge 1mprlsonment
where a person has been arrested or otherwise detained in circumstances in which
the detention was not expressly or implicitly authorized by law. A person may
also obtain damages against anyone who procures his arrest or imprisonment Yy meens
of criminal proceedings which are instituted maliciously and without reasonable
cause. .

Article 10

22. All penal institutions are subject to the direction of the Minister of Social
Services who is responsible for their proper administration and is answerable to
the National Agssembly on matters relating tp their maintenance and upkeep.

23. Each penal institution has a Board of Vigitors, the members of which are
appointed by the Minister and includes a proportion of Magistrates who by virtue-
of their office have a statutory right to visit a prison to which thelr courts
commit prlsoners.

24. iThé regulation and management of all penal institutions are governed by rules
drawn up by the Minister of Social Services and approved by the National Assembly.

25. (a) As far as this can be reagonably done, accused persons are kept out of
contact with convicted prisoners and are subject to separate treatment approprlate
to their unconv1cted status.

(D) Accused Juvenlles are incarcerated separately from adults and are brought
as speedily as p0551b1e for adgudloatlon.

26, Emphasis is 1ncreas1ng1y being brought to bear on the reformation and social
rehabilitation of prisoners. Juvenile offenders are housed in separate institutions
from those of convicted adult prisoners.

Article 11

2T7. XNo pexrson may be imprisoned under the lams of Bellze for failure to fulfill
a contractual obligation. S

Article 12

28.. There is no restriction on the movement of nationals whether into or without
the country of Beligze. There .are no restrictions imposed upon the movement of
aliens within Belize, or on their right to leave the country.

Article 13

29. Aliehs nay duly'be deported on an order made in cases of urgency by the
Ministry responsible for immigration matters or normally by a Court of Law following
upon an infringement of the laws of Belize.
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Article 14

30; Domestic courts and tribunals are open to all persons on an equal:basis.
Only certain minor distinctions in the procedural rights of litigants are made on
grounds of their status. For exqmple, an infant may only carry on proceedlngs

by his guardian or some. other. person who is.called. his.next-friend. - o i

31. All criminal proceedings are conducted in publio.

32, Impartiality of all judicial proceedings is safeguarded by the rule of natural
Justlce that no man may be judged in his own cause (nemo- judex in causa sua) and by
the independence of the judiciary which is free to administer the law under the
protection of the law without fear or favour. If, for any reason a real likelihood
of bias can be established, the judgement is voidable. No inquiry is made whether
any bias has in fact been shown; it is sufficient to vrove that the judge had an
interest in the proceedings. Trial by jury for serious criminal offences provides
further general safeguard againgt prejudice in the administration of the lawm. As
regards the independence of the judiciary, Supreme Court . judges are removable from
office by the Governor only for misconduct and then only if, at the request of the
Governor, Her Majesty the Queen had referred the matter to the Privy Council and
been advised by the Privy Council that the judge should be removed.

33 t is a fundamental principle of the criminal law that an accused person is
presumed innocent until proved guilty. The guilt of the accused must be proved
beyond reasonable doubt as to his guilt, In general, the burden of proof is on
the prosecution and never shifts. In a very few cases, however, the persuasive
burden is on the accused. It .is for the accused to prove the defences of insanity
and diminished responsibility; and in some cases statutes have placed the burden of
proving certain facts or excuses on the defence.

34. Vhen the burden of proof is on the accused, it is sufficient for him to prove
the exculpating fact on a balance of probabilities. The burden of proof on the
accused is thus never as high as that on the prosecution. Summonges and warrants
of arrest must give the accused reagonablc information of the nature of the charge
against him. A person arrested without warrant must be told the reason for his
arrest; and a written copy of the charge against him is always given to him.

Where trial is on indi¢tment, the accused is alsc entitled to a copy of the
1nform§tlon and to a copy of the indictment (a formal written accusatlon of +the
charge

35. The accused must, as a matter of natural justice, be given an adequate ‘
opportunity to prepare his defence. If the trial is due to take place before ‘he
has had such an opportunity he may apply to the Court for an adjournment. If the
application is genuine, it must be granted; if it is not granted, the conviction
is liable to be gquashed on appeal. As regards facilities, in any trial on
indictment it is the duty of the prosecution to inform the defence of the identity
of their witnesges and of the nature of their evidence. Should any available
relevant credible evidence be withheld, and subsequently discovered by the defence,
an appeal can only result in the conviciion being quashed; the Court of Appeal
cannot order a new trial in these circumstances. In the preparation of his defence,
the accused has the right to instruct a solicitor of his own choice.

36, In general a defendant has a right to be present at his trial, but the
Proceedings may in exceptional circumstances be continued in hig absence if he
voluntarily refrains from attending. : :
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37. The right of an accused person to defend himself in person or to be ..
represented by. solicitor of hig own choice is an accepted principle., = It is the
duty of the: Judge or magistrate to inform a defendant who appears unrepresented
of his procedural rights and particularly of his rights to cross-examine witnesses
for the prosecution and, at the close of the prosecution case, to give sworn
evidence on his own behalf or to make an unsworn statement, to call witnesses and
to address the court. : :

38. The accused person, or his eounsel if he is represented, has the right to
question the witnesses of the prosecution and to call witnesses on his own account.
The defence may secure the attendance of a person as a witness on behalf of the
accused by the issue of a subpoena, which. compels the person on whom it is served
to attend -a court.

39. Where a prisoner who is ignorant of the English language is being tried and
undefended, the evidence must be interpreted for him. If he is defended, the
evidence should be interpreted except when he, or his counsel on his behalf
expresses a wish to dispense with the interpretation, and the judge thinks fit to
permit the omission; but the judge should not permit it unless he is of the
opinion that the accused substantially understands the evidence to be given
against him.

40, A defendant is a competent witness for the defence at every stage of criminal
proceedings whether on his own behalf or on behalf of any person who is tried
with him. But he cannot be called as a witness except upon his own application,
and his failure to give evidence must not be made the subJeot of any comment by
the prosecution.

41, A magistrate's court before which a.person under 17 is charged with an
indictable offence must deal with it summarily except for major offences.

42. Any person convicted of an offence on indictment may appeal from the

Supreme Court to the Court of Appeal against his conviction. Appeal also lies .
against any sentence pasded for an offence, unless fixed by law; against a- verdict
of not guilty by reason of insanity; and against the finding of a jury that the -
defendant was under a disability.

43. If an appeal against conviction is based upon any ground which involves a -
question of law alone, or the judge of the court of trial grants a certificate that
the case is fit for appeal on a ground which involveg a question of fact or a
guestion of mixed law and fact, the appeal lies without leave; in any other case,
the leave of the Court of Appeal is required.

44. In the case of summary offences, there is a right of appeal from a magistrafes'
court to the Supreme Court:

(2) against sentence when the accused pleaded guilty, and
(b) jagainstconvictioncu'sentehce when the accused did not plead guilty.

45. An appeal on points of law and Jurlsdlotlon lles by way of case stated fo
the Supreme Court from a mag1Surates' court.

46, There are no provisions conferring a right on a.person convicted of a oriminél
offence but later exonerated to receive compensation from public funds for any loss
or hardship he may have suffered.
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47, However, a person may ‘have a right to bring a civil actlon for damages agalnst
the person or authority résponsible if criminal proceedings have been instituted
maliciously and’ without reasonable cause. In the case of such a civil action
damages are assessed and payment may be enforced by the courts accordlng to the
normal rules appL_caole in such casges.

48 MoreovVer, there is a procedure for making ex gratia paymeénts out of public
funds where, after a person has been convicted by a final decision of a criminal
offence, as the result of the emergence of fresh information the oonv1ctlon 1s
‘found to be wrong. ‘ :

49.  The recipient'of an ex gratia payment is required to give an ﬁndertakihg not
to bring civil proceedings against any public authority. In effect he has the
option to rely on the civil law or to accept the ex gratia payment.

50. It is a long establlshed pr1n01p1e of common law that a person may not be
tried for a crime:

(1) in respect of which he has previously been acquitted or oonvicted;f'

(ii) in respect of which he could on some previous indictment have been
1awfully convicted;

(iii) if the crime is in effect the same or substantlally the same one 1n
respect of whlch°

(a) he has previously been acquitted or convicted

(b) he could on some previous indictment have been convicted.

Article 15

51. The National Assembly is competent to enact ex post facto criminal legislation,
if i+ regards thiz as necessary, but ther: is a powerful presumption against its
doing so, and -there is also certainly no case where a gemeral criminal statute has
created a crime retrospectively. It is also a fundamental rule that no .statute
shall be construed o have a retrospective operation unless such a construction
appears very cleally in the terms of the Act or arises by necessary distinct
1mpllcatlon. -

Article 16

52. There are no cases in which a person may be deprived of the protection of the
1aWc : ' '

Article 17

53« Any power a public authority may have to interfere with a person's rlght to
respect for his private and family life, his home and his correspondence must be
provided by law. No public authority has any right to interfere with these rights
other than those provided by law. Although there is no general statutory right

to privacy, particular intrusions may be the subject of actions in the courts.

For example, any unauthorized entry on land or buildings is a trespass which may
be restrained by 1n3unctlon and which will give rise to an action for damages,
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Article 18

54. There are no restrictions imposed by law on freedom of thought, conscience
and religion or on freedom to change rellglon or belief, .

55. Freedomfto manifest one's religion or beliefs is restricted by law only to
the extent that this is ncessary to secure public safety, order, health or morals
or the rights of others.

56. Interference with any of these freedoms will normally constitute a civil or
criminal wrong under the common law, but in addition a statutory offence is
committed by anyone who disturbs a religious meeting or obstructs a clergyman or
other minister in order to prevent him from officiating at a religious sexrvice.

57. Although religious worship and instruction is an essential feature of the
curriculum of public and voluntary schools, parents may insgist on their children
being excused from attendance at religious woruhlp and 1nstructlon.

Article 19

58.- The common law knows of no restrictions on the right to hold opinionss; and it
does not inhibit freedom of expression save in respect of statements which are in’
contempt of court, blasphemous, seditious, defamatory of another person, in breach
of confidence or likely to provoke a breach of the peace. Any restrictions on
freedom of expression and the freedom to receive and impart information other than
these can result only from legal provisions enacted by or approved by the

National hssembly in the publlc 1nterest.

Article 20

59. Although criminal law does not in terms prohibit the distribution of
propaganda for war, if the propaganda, or its manner of presentation was such as
to bring the sovereign or government into hatred or contempt or generally to

- create disorder, discontent, dissatisfaction, it may amount to sedition, at
least if there is an intention to provoke a breach of the peace, Or if the
propaganda were intended. or tended to cause a breach of the peace, and the
language used was threatening, abusive or insulting, a prosecution may lie under
the Criminal Code.

60.. While again, criminal law does not prohibit the advocacy of national, racial

or religious hatred in the terms provided by paragraph 2 of this Article, advocacy
of hatred may, in certain circumstances, give rise to the offence of sedltlon and

t0 .an offence under: the Criminal Code.

Article 21

61. Freedom of peaceful assembly is one of the oldest common law rights and there
are no restrictions on the exercise of this right other than those prescribed by
law in the interests of the community as a whole and for the protection of .the
rights and freedoms of others. Common law, for example, forbids assemblies
convened with the express object of effecting a bréeach of the peace and the
Control of Public Meetings and Public Processions Ordinance, 1967 makes provision -
for the regulation of processions on public thoroughfares.
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Article 22

62. There are no legal objections %o complete freedom of association other than
those concerned with public safety, national security and the prevention of crime.
It is unlawful, Zor example, to organize an association for the purpose of
usurping the function of the public or of the armed forces of the Crown, or for

~the-use-of-&dsplay- of physical forcein-promoting any political objesctg, -

63. There is no restriction on organization or trade unions for lawful purposes.

64;' Belize as a dependent territory of the United Kingdom is bound by the
International Labour Organisation Convention of 1948 concerning Freedom of
Association and Protection of the Right %o Organize.

Article 23

65. Domestic law accords to the family the protection required by its position
as the natural and fundamental group unit of society.

66. The Marriage Ordinance lays down the formalities required for the
solemnization of marriages. - These formalities are designed to ensure, inter alia,
that so far as is practicable a marriage entered into under its provisions may not
subsequently be impugned. A breach of these provisions may attract criminal
sanctions.

67. During the subsistence of a marriage the rights of each spouse vig-3-vis
third parties are protected, inter alia, by the common law action for loss of
consortium if this was due to the defendant's breach of contract or tort.

68. A marriage may be terminated only by the death of one of the partieé'or by a
decree of divorce or nullity pronounced by a court of competent jurisdiction«

69. It is necessary for a valid marriage that the parties should consent to marry
one another, If, therefore, there is a miistake to the perzon with whom the marriage
ceremony is performed or as to the nature of the ceremony itself, the marriage is
void, However, when a person of full age and mental capacity goes through a
ceremony of marriage there ig a presumption of consent which can only be rebutted

by clear evidence.

70, TPraudulent misrepresentation or concealment does not, apart from duress or
mental disorder and apart from the concealment of pregnancy by another man or of
vénereal disease in a communicable form, affect the validity of a marriage to
which the parties freely consented with a knowledge of the nature of the contract.
But if the person ig induced to go through a ceremony of marriage by threats or
duress, or in a state of intoxication and without any real consent to the marriage,
it is invalid. In all such cases the test of validity is vwhether there was any
real consent to the marriage.

Article 24

7l. By reason of their status as minors, children enjoy a wide measure of
protection by the Infents' Ordinance. -

72. TFailure by a parent to give information concerning the birth of his child,
and wilful refusal by an ungualified informant to answer any questions put to him
by the Registrar relating to the particulars required to be registered constitute
criminal offences.
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Article 25

73. The right to participate in the conduct of public affairs is primarily
secured by the elections of representatives 1o the House of Representatives and
to local authorities.

T4. Every citizen who is not by reason of insanity, imprisonment or bankruptcy .
disqualified from doing so, may vote or if English speaking be elected a Member
of the House. Belize is an English speaking Territory with a 93 pexr cent
literacy (English) rate. The number of citizens affected by the language
requirement is approximately 4 per cent of the population. Most are recently
registered or naturalized citizens who with “the passage of time would be fully
assimilated into the Belizean pattern of living, the speaking of the Bnglish
language included,

Articles 26 and 27

75. The laws of Belize apply equally and without discrimination to all nationals
and aliens. Persons of all ethnic, religious or linguistic groups are not only
free to practise their beliefs, but are afforded all facilities necessary for
doing so.
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AYNEX B

REPORT BY BERMUDA UNDER ARTICIE 40(1)(a)
PART I
"1. The Tnternational Covenant on Civil and Political Rights does not itself
have the force of law in Bermuda. However, the obligation assumed by the
United Kingdom on behalf of the Govermment of Bermuda under Article 2(2) is
fulfilled by Bermuda through the media of various safeguards operating
independently within the legal system.. The Bermudian legal system draws its

rules from four main sources - the Bermuda Constitution Orders 1968 and 1973,
local statute law, case law and BEnglish authority.

2. While the human righte and freedoms recognized by the Covenant cannot in
Bermuda be found in one document, the principal legislative instruments -protecting
civil and political rights in Bermuda are - :

(a) Chapter T of the Schedule to the Bermuda Constitution Order 1968 which
makes provigion for the Protection of Fundamental Rights and Freedoms of the
Individual.

(b) Sections 73 to 80 of the Schedule to ‘the Bermuda Constitution Order 1968
which make provision for the Supreme Courd and-a Court of Appeal and makes the
appointment and tenure of office of the judges independent of the executive.

(c) Section 15 of the Supreme Couxrt Act 1905 which applies subject to any
Acts passed thereafter the common law, the doctrines of equity and the Acts of
Parliament of England in force in England on the 11th day of July 1612.

(d) The Habeas Corpus Act 1830 which applies to Bermuda the Habeas Corpus
Acts of England.

(e) The Race Relations Act 1969 which prohibits discrimination on racial
grounds, penalizes incitement to racial hatred and related acts.

(f) The Race Relations Council Act 1970 which establishes a Race Relations
Council for the promotion of harmonious race relations and for the investigation
of complaints of unlawful discrimination.

(g) The Labour Relations Lct 1975, the Trade Union Act 1965, the Workmen's
Compensation Act 1965, the Apprenticeship and Training Act 1971 and the Employment
of Children and Young Persons Act 1963 which safeguard the interests of workers
and enables them to enjoy just and favourable conditions of work and to form trade
unions. :

(h) The Contributory Pensions Act 1970, the Contributory Pensions and
Workmen's Compensation (Reciprocal Agreements Act 1970 and the Hospital Insurance
Act 1970 which establish schemes for social and medical insurance.

There is no separate Bill of Rights,
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PART IT

3. :Measures in force in Bermuda in regard to the Riglts set out in“the'covenant,

Article 1

4, The right of self-determination is guaranteed by the policy of successive
United Kingdom governments, subject to the wishes of the population of Bermuda.

Articles -2 and 3

5. Freedom from dlscrlmlnatlon as menuloned in’ these Artlcles is proteoted by
the Bermuda OonstltutLon Order 1968 Schedu*e chapter I..

6. Competent Jud101al redress is guaranteed for those whose freedoms have been
violated, by virtue of the Bermuda Constitution Order 1968, Schedule section 15

Te The Race Relations Act 1969 prov1des detailed protectlon. In partlcular
section 3 provides -~ .

Provigion 3.(1) I+t shall be unlawful for any person concerned with
of goods, the provision to the public or a section of the public (whether
- facilities on payment or otherw1se) of any goods, facilities or services
and to discriminate against any person seeking to obtain or use
services. those goods, facilities or services by refusing or deliberately
- omitting to provide him with any of them or to provide him with

goods, services or facilities of the like quality, in the like
manner and on the like fterms in and on which the former normally
makes them available to other members of the public.

(2) The following are examples of the facilities and
services mentioned in sub-section (1) =

access to and use of any place which members of the
-public are permitted to enter;

accommodation in a hotel, boarding house or other
gimilar establishment;

facilities by way of banking or insurance or for
grants, loans, credit or finance;

facilities for eduoation, instruction or training;

fac111t1es for entertalnment recreatlon or
refreshment : :

--fa0111tles for . transport or travel;

the services of any business, profession or trade
oT 1ooal ox: other publlc authorlty.
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Article 4

8. Bermuda is not currently derogating from the Covenant by way of a public -
emergehcy within the meaning of paragraph 1 of this Article. The effect of a
public emergency on fundamental rights and freedoms is governed by the Bermuda

Constitution.Order 1968, -Schedule-seection-14s

Article 5

9. No attempt has been made to destroy or limit the rights and freedoms
recognized in the Covenant but fundamental rights of the individual are always
subject to respect for the rights.and freedoms of others and:for the public _
interest to the eXtent that such restrictions are reasonably justifiable in a

democratic society - see generally the Bermuda Constitution Order 1968
Scneoule ohaptor I, . . u

Article"6

10. " The Bermuda Constitution Order 1968, Schedule section'l(a) specifically
recognizes the right to life. In particular section 2 provides -~

Protectwon : ‘2.(1) No peTSOﬂ shall be deprived 1ntent10nally of hls
of right life save in execution of the sentence of a court in respect
to life. of a criminal offence of which he has been convicted.

(2) A person=shall not be regarded as having been
deprived of his life in .contravention of this section if he
dies. as the regult of the usz, to such extent and in such
circumstances as are permluteq by law, of such force as is
reasonably Jjustifiable -

(a) for the defence of any.persbn_from violence or for
the defence of property;

(b) in order to effect a lawful arrest or to prevent
the eocape of a person lawfully detaineds

( ) for the purnose of suppr9331ng a riot, insurrection
or mutiny; or

_,(d)v_in order~to prevent the commission by that person
of a ¢riminal offence,

or if he dies as a result of a lawful act of war.

11. A power of pardon rests with the Governor by virtue of section 22 of the
Schedule and the Governor by virtue of sections 22 and 23 is required to consider
granting a remission of every'sentence of death in consultation with an advisory
comnittee.

12. Section 55(2) of the Criminal Code provides "Sentence of death shall not te
pronounced on or fecorded against a person who is under eighteen years of age,
but in lieu thereof the Court shall sentence such person to be detained during
Her Majesty's pleasure; ..."
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13. Section 55(3) of the Criminal Code provides "Where a2 woman convicted of an
offence punishable with death is found in accordance with the provisions of ]

~ section 565 to- be'pregnant the sentence to be .passed on her shall be a sentence
of imprisomment for life instead of sentence of death or where ghe is under
eighteen years of age to-be detained during Her Majesty's pleasure ved

Article 7

14. The right not to be subjectedvtq torture or inhuman or degrading treatment
or punishment is protected by the Bermuda Constitution Order 1968, Schedule
section 3 and relevant provisions of the Criminal Code.

Article 8

15. The Bermuda Constitution Order 1963, Schedule section A(l) provides that no
person shall be held in slavery or servitude and sectlon 4(2) that no person
shall be vequired to perform forced labour.

Article 9

16. The fundamental rights of personal liberty, security'ef person and freedom
from arbitrary arrest are protected by the Bermuda Constitution Order 1968,
Schedule section 5.

17 Section 15 gives the victim of an unlawful arrest the right to obtain
compensation from the Supreme Court if it is not otherwise available to him.

Article 10

Paragraph 1

18. There is no single legal safeguard for the rights mentioned in this
paragraph. However, the combined effect of various legal provisions, for example
constitutional rights on arrest and rights recognized in the Prison Rules 1951,
is to provide the protection contemplated by the Covenant.

Paragraph 2

19. The Prison Rules 1951, rules 100 and 132 provide for the segregation of
accused and conv1cted and young and adult offenders respectively.

Paraggaph 3

20. The Prison Rules 1951, rule 4 protects the right recognized by thls
paragraph. :

Article 11

21, Bermuda makes no provision for imprisonment for inability to fulfil a
contractual obligation.

Article 12

22, The right to freedom of movement as mentioned in this Article is proteoted
by the Bermuda Constitution Order 1968 Schedule section 11. Any person
recognized by the law of Bermuda as belonging to Bermuda is entitled at any time
to enter Bermuda.




CCPR/C/1/Add. z7
page 20 -

Article 13

23. A deportation order can only be -made against a person not belonging to
Bermuda without a right of appeal if on convittion a court has recommended his
deportation, if he is destitute, if his présence in Beéefmuda is-unlawful or if o
the Governor. considers it conducive to the publie good to make a deportatlon
—orders——(Section-101 of ~the Bermuda Tmmigraticn and Protesticn Act 1956).

24. An appeal lies to the Cabinet under section 121 of the Bermuda Immlgratlon
and: Protection’Act 1956 if the .responsible Minister requires a person not
belonging to Bermuda to leave’ Bermuda because his re51dence 1nABermuda oflends
against that Act, ;

Articles 14, 15 and 16

25, ‘The right to protection of the law on the terms mentioned in these Articles:
is protected by the Bermuda Constitution Order 1068 Schedule seotlon 6.

Article 17

26. The right to privacy of the home and other property is protected by the
Bermuda .Congtitution Order 1960, Schedule section 7. There are legal sanctlons
against unjustifiable attacks on honour and reputation both by criminal
prosectuion and by c¢ivil sult for damages. :

Article 18

27 The rlght to freedom of conscience, thousht and rellglon is protected by the
Bermuda Constitution Order 1968, Schedule section 8. e

Article 19

28, The right of freedom of expression, including the freedom to hold opinions
and to recelve. eond impart ideas and information, is nrotected %y‘the Bermuda -
Constitution Ordcr 1968 Schedule section 9. :

Article 20

Paraggaph l

29. Although the. Crlmlnal Code does not expressly prohlblt propaganda for war,
certain aspects of such conduct fall under Part VI which prohibits various acts
against public authority and public order.

Paragraph 2

30. Under the Bermuda Constitution Order 1968, Schedule section 12(1), no law
shall make any provision which is discriminatory of itself or in its effect.’
Discrimination and incitement to racial natred and related 30us are prohlblted
under the Race Relations Act 1969.- ' :

Articles 21 and 22

31. The right to assemble freely and associate with others, and to form andv“
belong teo trade uniong is protected by -the Bermuda Constltutlon Order 1968,
Schedule seotlon 10 and by'the Trade Uhlons Act 1965. Taone s
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Article 23

32, The family unit is accorded protection by various legal provisions, the
majority of which are embodied in the following Acts: the Marriage Act 1944;
the Matrimonial Causés Act" 1974, the'T or ont 19505 the Legitimacy Act 1933;
and the Affiliation Act 1976.° R

Article 24

Paragraph 1

33« The general rights of minors recognized by this paragraph are not expressly
protected, but are acknowledged by various statutory provisions. In addition to
the relevant. statutes cited under Article 23 above, the principal Acts are: =
the Protection of Children Act 1943 and the Employment of Chlldren and loung
Persons Act 1963

Paraggaph

- 34. The right of a child to be registered amd named on birth is- protected by the

Registration (Births and Deaths) Act 1949.

Paraggaph j

35. Persons born in Bermuda are prima facie citizens of the United Kingdom and
Colonies by virtue of the British Natlonallty'Acts 1948-1965 of the United Kingdom
Parliament.

Article 25

Parasgraph 1

36. The right to participate directly in the conduct of public affairs, and
indirectly through chosen representatives, is protected by the Bermuda -
Constitution Order 1968, Schedule sections 30 and 55 respectively.

Paragraph 2 '

37. Voting rights are governed by the Parliamentary:Election.Aot 1963 in a
manner consistent with the principles laid out in this Article.

Paragraph 3

38. The public service is governed by the Public Service Commission
Regulations 1968, which cannot discriminate as regards employment except in a
way consistent with the Bermuda Constitution Order 1968 and the Race Relations
Act 1969,

Articles 26 and 27

39, The generql right fo equallty before the law and freedom from discrimination
is protected by the Bermuda Constitution Order 1968, Schedule chapter I.

There are no restrictions on the enjoyment by any groups of rights as to culture,
religion and language.
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ANNEX C
" REPORT BY THE BRITISH VIRGIN TSIANDS
UNDER ARTICLE 40(1){(a)
LRI T e i

1. From time immemorial the Territory of the British Virgin Islands has
constitutionally and politically been a colony of Britain. This status has dlways
been reflected in the constitutional instrument.

2. The present Constitution is the Virgin Islands (Constitution) Order, 1976
(1976, Wo. 2145). There is no "bill of rights" or fundamental rights and freedoms
enshrined in that document and historically no. such provisions have been knowm to
the various constitutions of this Territory. Therefore, the provisions of the
Covenant on Civil and Political Rights are not protected oonstltutlonally, nor can
they be invoked before and directly enforced by the courts.

3. The legal framework for ensuring the protection of those rights is to be found
in the various local enactments of the British Virgin Islands; in certain imperial
legislation specifically extended to the Territory by the English Parliament; and in
the common law of England which has been adopted as the common law of the

British Virgin Islands.

4. It is to these three sources that the analysis of the specific provisions of
Parts I, II and IIT of the Covenant to be dealt with in part II of this report
shall relate

5. The hierarchy of courts in the British Virgin Islands starting vlth the TowesU
court is as follows:

Magistrate's Court established under the Magistratets Code of Proce&ure Act
Cap. 45 of th, Laws of the Virgin Islends;

High Court of Justice of the West Indies Associated States Supreme Court
Virgin Islands Circuit, established by the West Indies Associated States’
Supreme Court Order (U.K. 8.1 1967, No. 223);

Court of Appeal of the'West Indies Associated States Supreme Court, also
established by aforementioned United Kingdom Order in Council;

Judicial Committee of the Privy Council.
6. Any individual who advocates that any of his rights protected by any of the
three sources aforesaid have been violated, may have his claim heard before any of

these courts and the appropriate remedy ordered.

Te Particularly, the remedies of habeas corpus, certiorari and mandamus are
available to the subject in the appropriate circumstances.
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8. - Additionally there ex1sﬁe a Land Adjudication Officer appointed uneer the -
Land Adjudication Ordinance, 1970 (Wo. 3 of 1970) who hears land disputes at first
1nstanoe.

9. Further, there is the Commission of Inquiry Act, (Cap. 212) which provides for
the establishing of Commissions of Inguiry in matters which warrant such an 1nqu1ry.

10. Also there is provision under the Arbitration Ordinance for the appointment of
arbitrators to decide disputes between contracting parties who are unable to ~agree
amongst themselves.

PART I1
Article 2

11. The law of the British Virgin Islands, like English law, does not confer any
specific right of action in respect of violation of any basic rights. or freedoms.
However, certain civil remedies and criminal sanctions are prov1ded where any'such
violation infringes or wnlawfully interferes with the person, liberty or property

of the subject. These remedies and sanctions are set out in this report in relatlon
to each article of the Covenant dealt with.

12. Proceedings by and against the Crown are regulated by the Crown Proceedings
Ordinance, (Cap. 22), the Criminal Procedure Act, (Cap. 20) and the Rules of the
Supreme Court. However, the provisions of the Labour Code Ordinance, 1975

(Nb. 7 of 1975) regulating the relationship between employer and employee -arid the
conditions and terms of such employment are not made applicable.to establlshed
employees of the Crown (civil servants), they being regulated by the Genéral Orders
of the Civil Service. Notwithstanding this, the subject's civil right of action
exists where his rights have been infringed by an officer or employee ‘of the Crown.
His right of recourse to the courts in such circumstances ig always available and
legal aid is provided for all in very limited circumstances (see Criminal

Procedure Act, (Czp. 20)).

Article 3

13. The laws of the British Virgin Islands recognize a distinction between
legitimate and illegitimate children in certain cases. However, some cans1derable
thought is now being given to abolishing this distinction.

Article 4

14, No derogation in respect of this article has been made for the
British Virgin Islands.

Article 5

15. Paragraph 1. The Territory of the British Virgin Islands has not %o date -
taken any action or measures aimed at or calculated to have the effect of destroying
or derogating from the rights and freedoms recognized in the Covenant, or at their
limitation to a greater extent than is provided for in the Covenant.
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16, Paragraph 2. The legal structure and safeguards built in thereto are designed
to give effect both to the rights recognized in the Covenant, and those independent
of the Covenant as stated in part I of this report. Consequent1y, the gquestion of
derogation from those rights on the pretext that some one or more are not recognized
by the Covenant does not arise.

drticla 6 -

17.  Paragraph 1. As in the United Kingdom the inherent right to life by every
human being is protected both by the criminal law and by the civil law., There are
instances vhere by law the taking of a life is not unlawful. However; these are
exceptional circumstances and are as outlined in paragraph 1 of the United Kingdom
report on article 6. S

18, VWhere death is caused by the negligence of ancther, that person is liable in--
damages by civil suit in tort initiated in the name of the deceased person by his
family or his estate. Compensation is awarded under the provision of the

Layr Reform (Miscellaneous Prov1S1ono) Ordinance, (Cap. 42) and the

Fatal Accidents Act, (Cap. 26) as well as general legal pr;nolples.

19. Abortion and attempts at abortion are ual awful by virtue of thé prbvisions of
the Offences Against the Person Act, (Cap. 54). However, in cases where the life
of the mother is in imminent and serious danger coctors may 1egaL1J abort the
foetus. :

20, Paragraph 2. By section 2 of the Offences Against the Person Act, the penalty
for murder is death by hanging. However, under the provisions of section 11 of the
Virgin Islands (Constitution) Order, 1976 (U.X.S.I. 1976, No. 2145), a Mexrcy
Committee is established to advise the Governor in such situations on the question
of commutation of sentence. ~ This penalty can only be carried out pursuant to a
final judgement given by a competent court.

21, In cases of infanticide and murder the year and a day rule applies.

22, Paraggaph 5. The obligations of the British Virgin Islands in relation to the
crime of genocide is regulated by the Genocide Act, 1969 (UX) and the Extradition - -
(Genoo¢ﬂe) Ordex (l 70, Ho. 147) imperial,

23, ,Earagragh.4. The right to seek pardon and the power to grant pardon is
provided by section 10 of the Constitution which said power is conferred on the
Governor acting after consultation with the Mercy Committee and is applicable to
all offences. .

24. The right to seek to have one's sentence commuted is also provided by
section 11 of the Constitution which establishes a Mercy Committee for that
purpose.

25. Paragraph 5. By the Sentence of Death (bxnectaat Mothers) Act, (Cap. 21) a.
sentence of death cannot be passed upon a pregnant woman. In such oase the -
sentence to be passed on her shall be one of life imprisonment.
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26.. By the Proviso to section 3 (l)_of the Offences Against the Person Act a
sentence of death .cannot be pronounced on or recorded against a. person convicted
of an offerice, if it appears to the court that at the time-when the offence was
committed he was under the age of 18 years, :

27. Paraggqph 6. The abélition of capital puniéhment has never seriously. been an
issue in this Territory and there appears to be no urgency as to its abolition; but
instead a quiet willingness for its retention. o

Article T

28. As in the United Kingdom- the right not to be subjected to torture or other
forms of ill-treatment or punishment is protected both by the criminal law and by -
the civil law. Thus the general outline in paragraphs 1 and 2 of the

United Klngaom report on this article apply mutatis mutandis.

29. Im addltlon to the llablllty of pollce officers to oroseoutlon for any
criminal offences they commit, they are liable to be dealt with in intemmal
disciplinary prooeedingS»under_the Police Act, (Cap. 142) and the Police
Regulations made under section 71 of the principal Act. TUnder regulation 6 (a) a
police officer may suffer disciplinary actions where he assaults any other member -
6f the police force; or, under regulation 6 (h) (i), without good or sufficient
cause mekes any unlawful or unnecessary arrest; or, under regulation 6 (n) (ii),
uses any unnecessary violence to any prisoner or other person with whom he may be
brought into contact in the execution of his’ Auty.

30. The hearing of such matter is conducted on complaint or charge by any
Gazetted Police Officer or any lMagistrate, on the written request of the-
Superlntendent "By regulation 8 the police officer charged is entitled to be
represented by counsel or solicitor at the hearing. :

31l. The penalties range from caution or reprimend to dismissal from the force. . . .
Appeals lie by virtue of section 35 (l) within seven davs to the Govemor.

32. Further, private prosecutlons may be 1nst1tuted in the Magistrate's Court by
complaint oh oath bJ one person against another. This is subject, however, to the
overriding povers of the Attorney-General as provided in section 24 (l) (b) and (c)»
of the Constitution, to take over and continue or to discontinue any criminal
proceedlngs.h.

33. As in England a confession by an accused which is found by the judge to have
been obtained by oppression, e.g. violence, is inadmissible as evidence against the
persori who made the confession. This question is decided in a jury trial by the '
judge after hearing evidence and argument on the voir dire.

34. In the British Virgin Islands corporal punishment of prisoners is permitted
by section 11 of the Prison Ordinance, (Cap. 166) in certain specified
circumstances. Such punishment may only be provided for in cases of mutiny,
incitement to mutiny or gross personal violence to an officer of a prison when
committed by a male prisoner; and, shall not be inflicted except by order of the
Visiting Committee made at a meeting at vhich not less than three members are
present,; or by a magistrate appointed by the Governor in that behalf.
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35. In the case of a person over 21 years of age the maximum punlshment is eight
strokes with. a cat—o-nlne tailss in the case of a juvenile the maximum punishment -
is 12- strokes with a rod-of . famarind... : ‘

36. Where corporal punishment is inflicted no furuhex;nunlshment_bJ;wav of-
confinement in cells or restricted diet can be imposed. 2

Article 8

37. Slavery was abolighed in the British Virgin Islands in 183%4. Labour may.be ...
freely contracted for and such contracts may be terminated on due notice. Further,
there are certain minimum standards laid down in the Labour Code Ordinance, 1975
which cannot be abrogated by contract.

38. The right of action for false imprisonment ensures the protection of the
subject from wrongful detention or conflnement for any purpose wnatsoever. This
constitutes a crime at common law.

39. Any unlawful use of force or attempted use of force to the person of another

is in the first case at least a battery and in the second an assault, both of which
are crimes at common law and under the provisions of Offences Agalnst the Person Aot.
The user of such violence may be subjected to a civil suit for damages.

40;_ The common law remedy of habeas corpus for unlawful detention is available to
all and sundry whether they be detained unlawfully in Her Majesty's Prison or inm
private custody. (See Order 45 of Rules of Supreme Court, 19700)

41. Within the jurisdiction of the British Virgin Islands sentence of 1mprlsonment
with hard labour may be imposed at the discretion of the Court for crimes for which
such an option is expressly provided.

Articlé:g

42, The liberty and security of the subject is fundamental to the common law of
England and hence to the common law of the British Virgin Islands. Specifically,
there is the right at common law to freedom from arbitrary arrest.

43, VWhere a person is wrongfully arrested or detained he may bring = civil action
for damages for false imprisonment, or he may by writ of habeas corsus obtain his
release, or the person doing the arresting or detaining may be prosecuted
criminally. In this regard any restraint of the liberty of the subject regardless
of what means has been employed to effect the detention or where such detention is
being effected, amounts to an imprisonment.

44. Generally, the powers of arrest by police officers are as laid down in
section 22 of the Police Act. :

A police officer may'arrest without a warrant:

(a) any person whom he suspects upon reasonable ground of having committed a
felony; ' ' o -




CCPR/C/1/Ad4. 37
page 27

(v) persons charged by another person with committing an aggravated assault -
provided ‘He has good reason -to believe that such assault has been committed although
not within his view and that by reason of the recent commigsion of the offence a
warrant could not have been obtained; =

(¢) any person who commits a breach of the peace in his presence;

(d) any person who obstructs a police officer while in the execution of his
duty, or who has escaped or attempts to escape from lawful custody;

(e) " any person in whose posseéssion anything that ey reasonably be suspected
to be stolen property is found or who may reasonably be suspected of having
committed an offence with reference to such thing;

(£) any person whom he finds lying or loitering in any highvay, yard or other
place between the hours of 8 p .m. -~ 5 a.m. and not giving satisfactory account of
hlmself

(g) any person vhom he finds in any highway, yard or other place between
8 p.m. and 5 a.m. and whom he suspects upon reasonable grounds of having committed

or being about to commit a felony;

(h) any person found between 8 p.m. and 5 a.m. having in his possession
without lawful excuse any implement of housebreaklng, and

(i) ‘any person for whom he has reasonable cause to believe a warrant of
arrest has been issued.

45. Additionally, a police officer has a general power. to arrest without warrant
and with the assistance of any person whom he shall call to his assistance, any
person who within view of the said police officer offends in any manner against any
law and whose name and residence are unknown to such police officer and cannot be
ascertained by him.

46. 1In certain limited circumstances specified in sections 3, 4 and 5 of the
Criminal. Procedure Act, a private citizen may arrest another citizen without a
warrant. - In such circumstances the person arrested must be forthwith taken before -
a magistrate to be dealt with according fto law. Also in most instances where a
citizen may arrest another w1thout warrant the offence must have been committed
within his view.

47. By section 22 (3) of the Police Act, a police officer may arrest any person in
respect of whom a warrant has been lawfully issued notwithstanding that the officer
does not have the warrant on his person at the time of effecting the arrest, but
the warrant shall on demend be produced as soon as practicable after the arrest. . By
section 26 (2) of the last mentioned act where a person is apprehended between the
hours of 8 p.m. and 5 a.m. he shall, in addition to his right to bail, be brought
before a magistrate as soon as pract1cable after his apprehension. waever, by
section 6 of the Criminal Procedure Act, where the person is arrested without
warrant for loitering or lying in anyhhﬂghway, yard or other place during the nlght
and the officer has good cause to suspect him of having committed, or being about
to commit a felony, the person arrested shall not be detained longer than 48 hours
without being brought before a magistrate. :
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48. As a general rule a person arrested must be informed of the true reason for hlS
arrest Where thls is not done he need not submlt himself to the custody of the
person purpoftlng to arrest hlm and may, within reason, use such force as is ‘
necessary to mainiain his freedom.  Further, he may seek rerodles for Lalse‘
imprisonment.

49. The Magistrate's Code of Procedure Act lays down thé circumstances in which a
magistrate can issue hig summons or warrant.

50. The requisite forms are prescrlbed by the Magistrate Court Rules and are worded
so as to give the person charged and/br arrested reasonable information as to the
nature of the offence he is charged with having commltted :

51. In the laws and procedure of the British Virgin Islands it is not a general
rule that persons awaiting trial are to be detained in custody. Under the
 provisions of sections 25 and 26 of the Police Act a person arrested shall be
admitted 0 bail either in his own recognizance or by sureties. However, by
section 27 of the said Act no police officer shall take bail for any person charged -
with a cgpital felony such as murder or treason.

52,  Purther by section 60 (1) of the Magistrate's Code of Procedure "Act any person
charged with a misdemeanour punishable with fine or imprisonment for any term not
exceeding two years shall (as of right) be entitled to be admitted to bail. Where,
however, .thé offence is a misdemeanour punishable otherwise than aforesaid or is a
felony the Magistrate may in his discretion admit the accused to bail., The
Magistrate shall not grant bail to any person charged with treason, mlsprlson of
treason, treason, felony or murder.

53. Where bail has been refused by a magistrate the person arrested mey apply to a
judge of the Supreme Court to be admitted to bail. The judge may then either grant
bail or order the magistrate to admit that person to bail as the case may be. Also
during the trial of the matter the accused person is entitled on adjournment of his
trial to be admitsed to bail or to contir-e on bail in accordance with the rules and
principles stated above.

54. Anyone deprived of this liberty by arrest or detention may by writ of habeas
corpus have himself brought before a court to have the question of the lawfulness
of his déterition determined. - He may also bring a civil suit for damages for false
imprisonment against the person who detained him unlawfully, or against anyone who
procures his arrest or imprisonment by means of criminal proceedlngs whlch axe
instituted maliciously and without reasonable cause.

Artiéle lO

55. The control and regulatlon of prisons is governed by the Prlson Ordinance,
Cap. 166 and the Prison Rules made under that Ordinance.

56. By section 6 of the Prison Ordinance and Rule 3 of the Rules the Governor
shall appoint a Visiting Committee for the prison consisting of three or more
justices of the peace. The Rules prescribe the functions of the- Visiting Committee
and require the Committee to pay visits to the prison and hear any complaints which
may be made by the prisoners and periodically to consider the character, conduct
and prospects of each prisoner and report to the Governor any matter which they
consider expedient to report. : ' :
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57. Uncoavicted prisoners are defined by Rule 183 of the Prison Ruleg to include.
persons committed to prison for safe custody in any of the following circumstances:

(a) on comnitment for trial for gn indictable offence;

(b) pending the preliminary hearing before a magistrate of a charge of any
indictable offence, or pending the hearing of any information or complaint;

(¢) on commitment to await the hearing of an appeal or who, after admission as
a convicted prisoner shall enter an appeal against such conviction or sentences; or

(d) “on commitment to await extradition.

58. To this class of prisoners separate treatment is prescribed by the Rules than
those for convicted prisoners. These are set out in Rules 184~198 of the Prison
Rules. However, it may not be practicable having regard to the space available at
the prison to keep unconvicted prisoners at all times separate from conv1cted
prisoners.

5. Rule 159 provides that juvenile prisoners sentenced to imprisonment shall be -
kept separate from all other prisoners as far as possible.

60. Vhen a person enters the prison the Medical Officer is required to conduct a
physical and mental examination of that person with the view, inter alia, to
ascertaining what form of work or duties that prisoner is capable of performing
without hampering or materially affecting his health. By Rule 152 every prisoner
shall, unless excused on medical grounds, be employed in useful work. The work is
divided into three classes in diminishing order of physical stress and work
required of women prisoners is specifically provided for. It is further provided
that no prisoner shall be employed in any disciplinary capa01ty or 1n the service
of any other prisoner.

6l. It is the Government's policy that the essential aim of the penal system is
reformation and social rehabilitation.

62. As stated earlier in this reéport corporal punishment may be inflicted on
persons confined in prison except where that person is an unconvicted prisoner, a
female prisoner or a prisoner ‘who, upon examination by the Medical Officer, is in
his opinion a person whose health would be seriously endangered by such punishment.

Article 11

63. Under the laws of the British Virgin Islands imprisonment of any person
because of his failure to fulfil a contractual obligation is unlawful. Such a
person would be entitled to the remedies of habeas corpus or damages for false
imprisonment. However, a person may be imprisoned upon his failure to pay a fine
imposed by a competent court where an alternative sentence of imprisonment was
prescribed.
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Article 12

64.“ Though the righﬁ_to freedom of movement and of choice of residence is not
prescribed in the Constitution, generally no interference with this liberty is

_____ permitted in the British Virgin Islands. This right, however, is subject to the

right of other citizens to.exclude persons trespassing en thelr land or property;—-
in vhich case reasonable force may be used to expel the trespasser. Where free
movement is prevented unlawfully, habeas corpus prooeedlngs will lie as well as
damages for wrongful detention.

65. In the British Virgﬁa Islands there are no laws interfering with the freedom

of the subject to leave the Territory regardless of the fact that the country may or
may not be his own. The one exception to this rule is in the case of persons
lawfully confined in the prison where the act of leaving the country would
constitute the offence of escaping prison or lawful custody.

66;-'Any restrictions on those rights relate to arrest and detention and have been
dealt with already in this report.

67. . Persons who have a right under the. Immlgratlon and Passport Ordinance, 1977
(No. 9 of 1977) to enter the British Virgin Islands cannot be lawfully prevented
from doing so. However, such a person must, by documents or otherwise prove that
he has this right., Tn other words he must be able to establish that he is:

(a) a person deemed to belong to the Virgin Islands as defined in. sectlon 2 (2)
of the Constitution and repeated in section 3 of the above~mentioned Ordlnance,

(b) a person entitled,to be resident under section 18 of the said Ordinance;

(c¢) a person enjoying relevant diplomatic or consular or other similar
privileges by virtue of any law;

gd) a person serving as a member of Her Majesty's Forces on duty in the
Territory;

(e) a person employed in the service of the Govemment of the Territory;

(f) a person émployed in the service of such Caribbean interregional .
organizations as the Minister may, by Notice in the Gazette designate;

(g) a person employed in the service of any country in the Commonwealth
engaged upon official duties in the Territory;

(h) a person whom an immigration officer is authorized by the Governor to
treat as entitled to land in the Territory; or

(i) the wife or child of any person coming within category (d), (e), (f) or
(g) whether travelling with or separately from such person.
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Article 13

68. Under the provisions of section 40 of the Immigration and Passport
Ordinance, 1977 the Governor may order the deportation from the Territory of any
person, other than a person deemed to belong to the Territory, who: '

(a) has landed or remained in the Territory illegally;

(b) has been convicted of an offence under the said Ordinance or of any other
offence within the Territory punlshable with imprisonment for three months or more;
or . 4

(¢) 1is a person vhose presence in the Territory would, in his opinion, acting
after consultation with the Chief Immigration Officer, be undesirable and not
conducive to the public good. '

69. VWhere the person to be deported is'avBritish subject- the Governor can make the
order only in respect of the person:

(a) who is a convicted person and fhe court has certified to the Govemnor
that he has been convicted and recommends deportations

(b) who is an undesirable person; or
(c) who is a destitute person.

70. Where the British subject has been continuously resident in the Territory for
10 years immediately preceding he may be deported only inspecial or aggravated
circumstances,

Article 14

71. The various rights stated under this article are with few differences realized}
in the British Virgin Islands in the same way and by the "same principle as they are
realized and enforced in England. Therefore most of the outline in the

United Kingdom report dealing with this article applies, mutatis mutandis, to the
situation in the British Virgin Islands and it is not intended fo reiterate them
again in this report. However, the minor differences will be pointed out as well

as the relevant local enactuents pertaining to those rights.

72. Paragraph i. As in the United Kundaom all courts and tribunals in the

British Virgin Islands are open to all persons on an equal basis regardless of race,
creed, colour, nationality or religion. Similarly, from a procedural point of view,
an infant may institute and carry on proceedings by his next friend or guardian.

73. All criminal proceedings are open to the public with the exeception of
proceedings under the Official Secrets Acts, (a United Kingdom Act), specifiically
extended to the Territory. However, by section 41 of the Magistrate's Code of
Procedure Act, a magistrate may in his discretion, on a preliminary inquiry into
an indictable offence, order that no person shall have access to be or remain in
the courtroom, the counsel or solicitor of any person then being in court as a
prisoner only excepted, without the consent of the magistrate if it appears to him
that the ends of justice will be best answered by so doing.
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74. In relation to the impartiality of judicial proceedings the views expressed at
paragraph 3 of the United Kingdom report on article 14,1 reflect accurately the
British Virgin Islands position.

75. Paragraph 2. The presumption of innocence until guilt be proven is as
~fundamen tal-a—part -of-the- judicial process—in-the-British-irgin -Islands-as—in-the-- - -
United Kingdom and the outline in the United Kingdom report on this provision is
equally applicable.

76. Paragraph 3. The views in the United Kingdom report on paragraphs 3 (a), (b),
(a) (1) ana (2), (e), (f) and (g) are all relevant statements of the true position
in the British Virgin Islands as regard those rights stated in the Covenant.

77. As regards paragraph 3 (c), the right to be tried without undue delay is well
recognized in the laws of the British Virgin Islands. By section 56 of the

Vagistrate's Code of Procedure Act, (Cap. 45) vhere at the conclusion of a

preliminary inquiry into an indictable offence the magistrate commits the accused ‘
to stand trial he shall commit him for trial at the next sitting of the High Court;

or if the day of committal be so near the day for the holding cof the next sitting of

the High Court that in the opinion of the magistrate it would not be practicable for

the case to be tried by such court at that sitting, it is lawful for the magistrate

to commit the accused to the sitting of the High Court next following.

78. TUnder paragraph 3 (d) - on the question of legal aid - an accused person 1is
entitled to legal aid for capital offences only. No general legal aid programme or
facilities are available in respect of other matters and offences and no legal aid
is provided for in c¢ivil proceedings. By section 48 of the West Indies Associated
States Supreme Court (Virgin Islands) Ordinance, 1968 (Wo. 6 of 1968), the Court of
Appeal may at any time assign to an appellant who has been sentenced to death a
solicitor and counsel or counsel only, in an appeal or proceedings preliminary or
incidental to an appeal in which, in the opinion of the court, it appears desirable
in the interests of justice that the appellant should have legal aid, and that he
has not sufficient means to enable him to obtain that aid. Also a person may appeal
to the Privy Council in forma pauperis.

79. Paragraph 4. Under section 43 of the Magistrate's Code of Procedure Ac"c, where .
a child (i:e. person under age 14 years) or young person (i.e. person wvho is

14 years but under 16 years) is charged with an indictable offence other than

homicide the magistrate may, without consulting the parent or guardian of the child

or young person, deal with him summarily unless he is jointly charged with some

other person who is not a child or young person who is committed for trial, in which

case the magistrate may, if in the interests of justice he thinks it necessary so to

do, also commit the child or young person for irial.

80, By section 3 of the Juvenile Act (Cap. 38) it is conclusively presumed that no
child under the age of 8 years can be guilty of any offence.

8l. The Juvenile Court is established under section 2 of the Juvenile Courts Act,
Cap. 39 and consists of a magistrate and such other persons, called "assessors",
as may be nominated by the Governor. That court has power to hear any offence
punishable on summary conviction brought against a young person or child and the
Governor may make rules regulating the procedure to be followed in the court.
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82, In a Juvenile Court no person other than the members and officers of- the court
and the partles to the case, their counsel or sollcltors, and other persons directly
concerned in the cash, shall, exceou by leave of- the court be allowed to autend

o5 Generally, every cour+ in deallng with a juvenile who is brought before it as

“ani- offender shall have - regard to the welfare of the juvenile ‘and shall, if it deems

it necessary, take steps lor remOV1ng the Juvenlle from undesmrable surroundlngs.

84. AddltIOnally, there’are speolal prov1s1ons relatlng to the trial of Juveniles

when charged with adults or with an indictable offence; fto the giving of evidence by
a chlld of tender years and to clear the court when a juvenile is giving evidence.

Paragraph 5 Any person convicted of en offence on 1ndlotmenu“may_appeal

'agalnst the conviction and/or sentence: to the Court of Appeal and chereafter with

leave to the Privy Council.

86. By section 155 (2) of the Magistrate's Code of Procedure Act, any person
convicted by a magistrate may appeal to the Court of Appeal. " Further by

section 155 (3) of . the said act there is a right to appeal to the Court of Appeal
from any Judgement or oroer of a maglstrate.

87. Appeals from COHViCuiOﬂS by the magistrate vhere the accused has pleaded guilty

-.can .only be in respect of sentence as is the case w1th convictions of the High

Court.

88. Paragraph 6. In relation to this matter the position as stated in

paragraphs .1 and 2 of the United Kingdom Zeport on this provision state accurately
the position in the Brltlsh Vlrgln Islands on thls 1ssue, and may be adopted
mutatis mitandis.

89. Paragraph 7. Similarly the principles stated in the United Kingdom report on
this provision of the Covenant accurately state the law on this latter in the
Britigh Virgin Idlands. However, it should be added that the principle of
autrefois acouit does not apply to preliminary inquiries which are not considered
to be "trials".

Article 15

90. It is a fundamental principle of statutory interpretation that legislation ..
should not be interpreted so as to make an act a crime which was not wmlawful at
the time when the act was done retrospectively unlawful.

91, The power of the looal legislature to enact such leglslatlon is doubtful and
no such statute can,be found in the laws:of the British Virgin Islands.»

Article 16

92. There are no cases in the British Virgin Islands in which a person nmay be
deprived of the protection of the law,
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Article 17

93. There is no general statutory right to privacy. However, no public authority
or private citizen has any right to interfsre with a person's private and family
life, his home and his correspondence., Any interference with these rights must be
—provided by Law, I not‘s‘o‘ provided aninterference may give Tise toa 01V1laotlon
in trespass for damages or for malicious destruction of property. Thus any
unauthorized entry on land whether by a public authority or private citizen is
unlawful and amounts to a trespass which may be restrained by an -injunction as well
as damages.

94. By section 38 of the Magistrate’s Code of Procedure Act, vhere a magistrate is
satisfied on evidence upon oath that there is reasonable cause to believe that any
property whatsoever on or with respect to which any larceny or other felony has been
committed is in any place or places he may grant a warrant to search such place or
places for such property.

95. Similarly, under section 7 of the Juvenile Act, where a magistrate has
reasonable cause to suspect that a juvenile has been or is being assaulted,
ill-treated or neglected, or that any of certain offences has been or is being
committed in respect of the juvenile, he may issue a warrant authorizing any police
officer to search for the juvenile and/br to remove the Jjuvenile toa place of
safety. Any police officer so authorized by warrant may enter (if need be by force)
any house, building or other place specified in the warrant and may remove him
therefron.

96. Other statutory provisions empowering entry on private land are: Land
Surveyors' Ordinance, 1970, (Nb. 3 of 1970), section 16 (l); Electricity
Ordinance, 1970, section 9 (1); Public Health Ordinance, 1976, (No. 10 of 1976),
section 16; and Cinematographs Ordinance, Cap. 211, section 15. ) o

97. As regards correspondence, private rights are protected by the Pogt Office Act
(Cap. 162), and Post Office Rules, 1976. But by section 15 of Offenceés Against the
Person Act, Cap. 54 it is a felony to send letters threatening to murder.

98. The control of prisoners’ correspondence is provided for by Rules 173, 180 and
190 of the Prison Rules.

Article 18

99. There are no restrictions imposed by law on freedom of thought, conscience
and religion or on freedom to change one's religion or belief.

100. This freedom is restricted by law only to the extent that it is necessary to
secure public safety, order, health or morals or the rights of others.
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10Ll. Any interference with these freedoms will give rise to civil or criminal wrong
~at common law, and, by section 34 of the Offences Against the Person Act it is an
offence to wilfully disturb, interrupt, or disquiet any assemblage or persons met
for religious worship, or for any moral, social or benevolent purpose, by profane
discourse, by rude or indecent behaviour, or by making a noise, either within-the
place of such meeting, or so near it as to disturb the order, or solemnity, of the
meeting.. Such person found committing this offence may be arrested on view by any
) peace officer present at such meeting, or by any other person present thereto
verbally authorized by any Justice of the Peace present at the said meet;ng;

102. PFurther, by section 33 of the said act it is an offence for anyone, by threats
or force, to unlawfully obstruct or prevent, or endeavour to obstruct or prevent,
any clergyman or other minister in, or from, celebrating divine service, or '
otherwise officiating in any church, chapel, meeting-house, school-house, or other
place used for divine worship, or in, or from, the performance of his duty in the
lawful burial of the dead in any churchyard, or other burial place.

103. By section 5 of the Education Ordinance, 1977 (N:. 21 of 1977), no child shall
be refused admission into any Government or assisted school on account, inter alia,
of the religious persuasion of such child or of either of his parents. Section 27
of the said Ordinance provides that in every Govermment and assisted private school
religious instruction shall be given; and by sections 27 (1) and 28 (1) each moming
at the opening of every such school, there shall be an act of collective worship
which shall be Christian in character but not distinctive of any particular
religious denominations. Non-Christians are not obliged fto attend religious
instruction and acts of collective worship. But in practice the question does not
arise as the school population at this time is about 100 per cent Christiean.

Article 19

104, There exist no restrictions on the right to hold opinions. - However, the

freedom of expression of one's opinions or beliefs is restricted in certain

specified circumstances, e.g. statements in contempt of court, blasphemous,

seditious, defamatory of another person, in breach of confidence or likely to
. invoke a breach of the peace. '

105. Some of the legislation restricting the freedom of expression are as follows:

(i) Official Secrets Act 1911-1939, (United Kingdom Legislation)s

(i) Public Order Ordinance, 1970 (No. 18 of 1970), sections 7 and 8;
(iii) Libel and Slander Act, (Cap. 43); _ | |
| (iv) Sedition and Undesirable Publications Act, (Cap. 70);
(v) Cinematographs Ordinance, (Cap. 21);
(vi) Newspaper Surefy Ordinance, (Cap. 220), section 10;
(vii) Offences Against the Person Act, (Cap. 54), section 153

(viii) Perjury Act, (Cap. 55); and

(ix) Prison Rules (Cap. 166) Subsidiary Legislation.
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106. There is no Government censorshlp or control of the press or: over any programme
broadcast. SR

Article 20

mm107 There is, generally, no prohlbltlon by law of the dlstrlbutlon of propaganda S

for war. However, if any such propagenda brings the Sovereign or Government into
hatred or contempt or excites disaffection against Her Majesty or the Govemment it
may amount to sedition which is an offence by virtue of section 4 of the

_Sedltlan and Undesirable Publications Act, (Cap. 70) e

108. If the propaganda were intended or tended to cause a breach of the peace a -
prosecution may lie.  Similarly, a prosecution may lie under the Small Charges -
Act, (Cap. 72), section 8 and Offences Against the Person Act where the language
used vas threatening, abusive or insulting.

109. The criminal law does not expressly prohibit the advoecacy of national, racial
or religious hatred in the terms provided in paragraph 2 of this article., However,
in certain circumstances such advocacy may amount to sedition, or breach of the
peace or to an offence under the Public Order Ordinance, 1970, (Nb. 18 of 1970) or
to defamation of character. :

Article 21

110. The right to freedom of peaceful assembly is a fundamental common law right and
the only restrictions on this right are those prescribed by law in the interest of
the community as a whole, and for the protection of rights and freedoms of others.
This right has been restricted by the Public Order Ordinance, 1970, the Riot Act,
(Cap. 69) and the Small Charges Act, (Cap. 72) where such assemblies tend to a
breach of the peace. :

Article 22

111, Tbo right to freedom of association is only restricted in the :
British Virgin Islands by legal provisions concerned with public safety, national
security and the prevention of crime., Any organization or association formed for -
the purpose of usurping the function of the police or of the armed forces of the
Crown, or for the use or display of physical force in promoting any political object
is unlawful,

112, The formation and legality of trade unions is governed by the

Trade Unions Act, (Cap. 258). By section 4 (1) of that act the objects of a trade
union shall not be unlawful by reason merely that they are in restraint of trade.
However, every trade union must be registered.

113, Government established officers may be members of a trade union and may attend,
speak and vote at private meetings but may not hold office nor speak or vote at
public meetings of the Trade Union if its objects are wholly or partly political,
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Article 23

114, The position of the family as the natural and Lundamental group unit of society
is recognlzeo and .protected by local law.

115, The solemmization of marriages and the formalities required therefor are laid
down in thé Marriage Ordinance, (Cap. 235). During the subsistence of the marriage
both parties have certain rights and duties imposed by law. A breach of any of
these rights may give rise to an action for loss of consortium or wilful neglect

to maintain. - Also-the rights of each spouse v1s—a—V1s third parties are protected.
By section 6 of the Evidence Act, (Cap. 24) one spouse is a competent, though not a
compellable, witness against the other spouse in criminal proceedings brought
against the latier.

116. By the Fatal Accidents Act, (Cap. 26) where a person has died by the wrongful
act or neglect or default of another and such an act would, had that person
survived, entitled him to maintain an action and recover damages in respect thereof,
that person causing death shall be liable to an action for damages brought for the
benellt of the wife, husband, Darent and child of the ‘person vhose death was caused.

117. Uhaer section 51 of the Offences Against the Person Act, it is an offence to
take away or detain any child under the age of 14 years with intent to deprive its
parent of its possession, or to harbour a child kngwing it to have been obtained

in this way. Section 50 of the said Act makes it an offence to unlawfully take, or
cause to be taken any unmarried girl under the age of 16 years, out of the
possession and against the will of her father or mother, or of any other porson
having the lawful care or charge of her.

118. Termination of a marriage may take place either by death of one of the parties
or by decree of dissolution, -divorce or nullity pronounced by a court of competent
Jurisdiction. An application for a decree nisi will not be heard within three years
of the marriage except by special leave of the court in cases of exceptional
hardship and depr vity. '

119. To contract a valid marriage in the British Virgin Islands the following
conditions must be satisfied:

(a) one party must be female and the other malej;
(b) neither party must be already married;
(c)' both parties must be over the age of 163 and

(d) the parties must not be related within the prohibited degrees of
consanguinity or affinity.

120, In addition, where persons are not resident or domiciled in the

British Virgin Islands there is a residence requirement of three days for a
Special Governor's Licence and 14 days for the ordinary licence in respect of
one party.
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121, It is essential for a valid marriage that the parties should consent fo marry
one another. This stems for the contractual nature of the bond. Where, therefore,
a marriage 1s entered into by mistake or force it is void ab_initio. However, there
is a strong presumption of consent where two persons of full age and mental
capacity go through a ceremony of marriage. This presumptlon can be rebutted only

- by.strong -and-clear-evidence as-to lack of congernt 61 §ome other factor which
viciates the marriage.

122. Fraudulent misrepresentation or concealment does not, apart from duress or
mental disorder and apart from concealment of pregnancy by another man or of a
venereal disease in a communicable form, affect the validity of a marriage. The
primary test is whether the consent wag freely given,

123. The following steps have been taken to ensure equality of the rights and
responsibilities of spouses:

(a) by the Magistrate's Code of Procedure Act, section 114 a magistrate has
power to make a variety of orders during the subs¢stenoe of the marriage affecting
the relationship and rights (e.g. maintenance) of each spouse as well as relating
to the custody of children of the marriage under the age of 163

(b) similarly under the Matrimonial Causes fct, Cap. 48 a court on hearing a -
petition for divorce, nullity or judicial separation has wide powers in relation to
maintenance, alimony and settlement of property.

Article 24

124. Generally children in accordance with their status as minors enjoy a wide
measure of protection under the law of the British Virgin Islands. Most of these
provisions have been dealt with in other parts of this report.

125. Contractually, infants are protected from contractual oollgatlons except where
the subject-matter of the contract falls within the category of 'necessaries"
having regard to the infant's station in life. Where the contract is not for
necegsaries it is unenforceable by the other party against the infant.

126, On the question of emigration by section 4 of the Children (umlgratlon)
Ordinance, (Cap 113) no child (under 16 years and a British subject) shall be
allowed to leave the Territory for the purpose of proceeding to any country to which
that Ordinance applies unless the child is accompanied by a parent or legal
guardian, or unless either of those persons, or the person who has for the time
being the charge of or control over the child, has obtained the written pemmission
of the Governor.

127, Section 5 of the Education Ordinance, 1977 (No. 9 of 1977) provides that no
child shall be refused admission into any Government or assisted school on account
of the religious persuasion, race or language of such child or of either of his
parents. :
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128. The Labour Code :Ordinance, 1975 (No. 7 of 1975) at section E3 provides that

no child shall be employed or shall work in any public or private agricultural or
industrial undertaking, or in any branch thereof, or on any ship, other than an
undertaking or shin on which only members of the same family are employed, and any
person vho employs any child or permits him to work in contravention of that section
‘is guilty of an offence. By section E4 any parent or guardian who has conduceo to
the commission of that of fence gshall himself be guilty of an offence.

129. Further, by section E5 no young person shall be employed unless he has been
found fit for the job after a medical examination and he shall be under medical
supervision until no longer a young person. There are restrictions on employment
of young persons within the compulsory school age and also during the night.

150. The Juvenile Act, (Cap. 38) and the Juvenile Court Act, (Cap. 39) contain a
number of provisions de51gned for the protection of children and particularly the
prevention of cruelty to them.

131, The Adoption of Children Act, (Cap. 232) provides for the adoption of children
with the primary principle being the welfare of the child. To ensure this a number
of restrictions are provided, e.g. in section 3 of the said Act.

132, However, under the Magistrate’s Code of Procedure Act there exists some
discrimination between legitimate and illegitimate children as regards maintenance.
This distinction is also highlighted by the Legitimacy Act, Cap. 234. Also there
is some discrimination smong legitimate and illegitimate children as regard their
right of succes31on to property of parents. :

133, The provisions of the Offences Against the Persoh'ﬁét, Cap. 54 also provides
for the protection of children by specifying certain offences in relation to
children as previcusly stated.

134. By section 3 of the Juvenile Act, Cap. 38 no child under the age of 8 years
can be guilty of an offence.

135. Under section 14 (1) of the Registration of Births and Deaths Ordinance,

(Cap. 259) it is the duty of the father or mother or the occupier of the house or
tenement where the child is born, any person present at the birth, or having charge
of the child to register the birth within 21 days of birth of the child. Some
distinction is drawm between legitimate and illegitimate children as regards the
registration of biiths. :

136. Every child born within the British Virgin Islands is deemed to belong to the
Territory by virtue of the Constitution and the Immigration and Passport
Ordinance, 1975; and is a citizen of the Tnited Kingdom and colonies.,:

Avrticle 25

137. Section 25 of the Virgin Islands (Constitution) Order 1976 provides that Hhere
shall be a Legislature of the Virgin Islands which shall conSlst of Her Majesty and

a Leglslatlve Counc1l.
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138. By section 28 of the Constitution a person is qualified to be elected as a .
member of the Legislative Council. if he:

(a)

ey

(c)

is a British subject of at least 21 years of age;

W T “boﬁ'belong Pyt Vlrgmlslands, o iR

is otherwise qualified as a voter under section 31 of the said

Constitution.

Under section 31 a person qualifieé as a voter if he:

(a)

(v)
(c)
(a)

Provided that in either of the latter two cases he need not be a person deemed

is a British subject:

is deemed %o belongvto the Virgin Tslands;
is at least 18 years of age; and

either:

(i) is domiciled and resident in the Virgin Islands on the
_ qualifying date; or

(ii) on that date is domiciled in the Virgin Islands and resident
' in the United States Virgin Islands:s

to belong to the Virgin Islands.

139. A person becomes disqualified as a voter if on the qualifying dates

(i) he has been Qertified ingsane or of unsound mind;

(ii) he is disqualified under any other law from being registered as a

voter by reason of having been convicted of an offence relating to
elections; or

(iii) is under sentence of death or serving imprisonment for a term

exceeding 12 months.

140, Further, a person becomes disqualified to be an elected member of the
Legislative Council who:

(a)
obedience
(v)

(e)

(a)

is, by virtue of his own act, under any acknowledgement of allegiance,
or adherence to a foreign power or State; ’

holds, or is acting in, any public office;
is a minister of religion;

has been adjudged or otherwise declared bankrupt under any law in force

in any part of the Commonwealth and has not been discharged;
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(e) is a person certified insane or of unsound mind;

(f) igs under sentence of death or imprisonment for a term exceeding
12 months, or imprisonment the execution of which has been suspended;

(g) so disqualified by any law in force in the Virgin Islands by reason of
conviotion-for or reborted guilty of any offence relating to elections; or

(h) is party to, or & partner in a firm or a director or manager of a
company whlch is a party to any contract with the Government for or on account of
the public seTV1ce, and has not, w1uhln 14 days before his nowination as a
candidate, published in the Gazette or a newspaper circulating in the Virgin Islands
a notice setting out the nature of such contract and his interest, or the interest
of such firm or couwpany, therein.

141, In accordance with the Elections Ordinance, 1977 (No. 7 of 1977) voting on a
general election, which shall be held every four years, shall be by secret ballot.

142, Uhaer sections 9 and 52 of ‘the Constitution the power to make appointments to
public offices and to remove and exercise dlsclpllnary control over persons holding
or acting in such offices vests in the Governor, acting after consultation with the
Public Service Comm1s31on (see section 51 of Constltutlon)

143. However, before appointing any persom to the office of a Permanent Secretary or
Head of Department the Governor shall, in addition, consult with the Chief Minister.

144. In relation to legal officers of the Crown these are appointed by the Goverﬁor,'
acting after consultation with the Judicial and Legal Serv1ce Commission (see
section 55 of Constitution).

Article 26

145. The principle of equality before the law is fundamental to the Constitution and
Judicial system of the British Virgin Islands. No person can be deprived of this
protection other than by express legislation of the Legislature.

Article 27

146. There are no legal restrictions in the British Virgin Islands on the enjoyment
by any group of persons of the-yights as to culture, religion and language wvhich are
the subject of this article other than those already dealt with.under Article 22 (2)
pertaining to the right of association. All persons. regardless of group are
entitled to equal protection before the law.
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ANNEX D
REPORT BY THE CAYMAN ISLANDS UNDER ARTICIE 40 (1) (a)

Introductory

1. The International Covenant on Civil and Political Rights does not itself have
force of law in the Cayman Islands which are a dependency of the United Kingdom.

Al though there is no recital of human rights incorporated in the Cayman Islands
(Constitution) Order 1972 they are widely respected and protected. The

Cayman Islands are, as a dependency of the United Kingdom, bound by the majority of
international covenants affecting the economic, social and cultural rights of its
people. It is, for example, bound by the Council of Europe Convention for the
Protection of Human Rights and Fundamental Freedoms and accepts the competence of
the Luropean Commission of Human Rights to receive individual petitions and the
compul.sory recognition of the jurisdiction of the Buropean Court of Human Rights.
The Cayman Islands, as a dependency of the United Kingdom, is also bound by the
International Covenant on Economic, Social and Cultural Rights and the
International Convention on the Elimination of All Forms of Racial Discrimination.
Horeover the Royal Instructions 1972 direct that laws affecting certain civil rights,
including laws on divorce, the imposition of differential duties, affecting
obligations imposed on the United Kingdom and its dependencies hy treaty (and
including obligations in civil and political rights), any disabilities,
restrictions or advantages pertaining to individual communities or religions, shall
not normally be assented to without prior instruction from a Secretary of State of
the United Kingdom,

2. The laws of the Cayman Islands are carefully drafted so as to protect and
respect the rights and freedoms of the individual. The report contains

summarized explanations, under each article of the International Covenant on Civil
and Political Rights, of how the Covenant has been implemented in the Cayman Islands.

Articles 2 and 3

3. Apart from the specific measures to secure protection against the type of
discrimination mentioned in other articles which are referred to in the comument
following on these articles, the measures in the Caywan Islands giving effect to
the Convention do not discriminate between individuals on any such basis as
mentioned in Articles 2 and 3. There are no armed forces in the Colony. There are-
civil remedies under the Grand Court Law 1975 and Rules 1976 -~ 1977 and criminal
sanctions under the Penal Code and other laws which guard the individual from
unlawful interference with personal liberty or property. Proceedings can alsc be
brought against public authorities and. officials under the. Crown Proceedings Law
(Rev1sed) 1976. Legal aid is available within the limits of the Poor Persons
(Legal Aid) Law 1975.

Article 4

4. No derogation in respect of this Article has been made for the Cayman Islands.

Article 5

5 The rights described in this article are fﬁlly respected in the Cayman Islands.
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"Articleiér-

6. This)right is protected by the civil and criminal law. The exceptional cases
where the taking of life may occur are as stated in the United Kingdom report.

T Thé death penalty has not been abolished in the Cayman Islands but has not been
" invoked since 1946. The provisions of the Penal Code and the Genocide Law (Revised)
are in accordance with the article and the conventions referred to therein.

8. The Cayman Islands Genocide Law (Revised) is in accordance with the Convention.

9. Section 13 of the Royal Imstructions 1972 conveys powers for the Governor to
grant pardon or reprieve. in capital cases and section 53 of the Constitution 1972
gives power to commute any sentence. The Criminal Procedure Code 1975 gives a
right to the person sentenced to appeal to the courts before seeking pardon or
commutation of sentence.

10. Sentence of death on a person below the age of 18 or on a pregnant woman is
unlawful by virtue of section 22 of the Penal Code 1975.

11. The possibility of abolishing capital punishment was last discussed with --
members of the Legislative Assewbly in 1975 and 1977.

Article 7

12. The Penal Code 1975 makes the practlces-detalled in Article 7 unlawful. There
are no statutory provisions enabling the impogition of corporal punishment as a
-judicial sentence. :

Article 8

13. Slavery or servitude, forced or compulsory labour does not exist in the
Cayman Islands and the provisions of the Penal Code 1975 dealing with kidnapping,
abduction, wrongful confinement and unlawful compulsion against the will of a
person (sections 206 - 210) could be -invoked if necessary. The right to apply for
a writ of habeas corpus as described in the United Klngdom report exists in the
colony.

Article 9

14, The procedures for arrest and detention in the colony are in conformity with
varagraphs 1 - 4 of this article.

Article 10

15. The Imprisonment Law 1975 and Juveniles ILaw 1975 enable regulations to be made
ensuring the proper treatment of adults or juveniles on remand or under debtention.
The Imprisonment Law enables prisoners to serve sentences at weekends, if so
ordered by the court of sentence, to be granted weekend leave after a period of
exemplary conduct or, if so ordered by the court or agreed to by the court after a
period of satisfactory service, serve sentence extra-murally, Regular prison
visits are mandatory under the Imprisonment Iaw and visitors have free access both
to prison records and to persons detained in prison. Accused persons are
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separated from convicted prisoners but a reservation has been entered regarding the
separation of juvenile persons from adults. At present prisoners sentenced’ for more
than six months. are transferred to. the penitentiary in Jamaica where they coule
under the Jamaican prison.rules and procedures, Periodic visits are paid to
Jamaiéan penal institutions by elected members of the Legislative Assembly.

. Financial-provisien--has been-made-in-1978 for the-construction of & hew prisen Taym

on Grand Cayman which, when completed, will permit all prisomers to carry out their
‘sentences within the colony, and permit the reservation to be 1lifted regarding the
separation of juvenile persons from adult prisoners.

“Article 11

16. _As in the United Kirgdom imprisonment for failure to fulfil a contractual
obllgatlon is not permitted by law. Under sections 44 ~ 46 of the

Judicature Law 1975 a party who holds an unsatisfied judgement in a court for
payment of a sum of wmoney may obtain a summons requiring the debtor to appear :
before the court to answer questions respecting the debt, Imprisonment may be
imposed by the court for wilfully contracting the debt or liability without having
at the relevant time a reasonable expectation of .being able to discharge it, or-
wilfully refusing to pay when it is in his power to do so.

Article 12

17. There is no legal interference with the right of any person resident in the .
Cayman Islands to freedom of movement or choice of place to reside. There is no
restriction of freedom to leave the Cayman Islands except for those lawfully -
imprisonéd or under disabilify to enter another country by virtue of failing to
meet the entry requirements of the country of destination. All Caymanians oxr
persons accorded Caymanian status under the Caymanian Protection Law (Revised) have
free right of entry to the colony. A reservation to Article 12.4 was made in
respect of the Cayman Islands. ' .

Article 15_

18. An administrative procedure has been approved by which the Governor, before
taking a final decision on the deportation of an alien, appoints a suitable person
to hear the oral representations of the person whose deportation is being
considered;who may be represented for the purpose.

Article 14

19. The various laws affecting the judicature, the Grand Court Law 1975, the
Criminal Procedure Code 1975, the Juveniles Law 1975 (sections 12 and 13) toge ther
with the Court Rules ensure that practice in the colony conforms to the artlcle,v;
As regards paragraph 3(d) a reservation has been entered by the United Kingddm in~
respect of the Cayman Islands regarding the provisions of the article: - however
should occasion arise, the Executive Council could be requested to consider the
granting of an ex gratia payment to cover legal assistance.

Article 15

20. Legislation is not fade. reﬁroactlvelj.and if it did not conform to :
United Kingdom practice as set out in the United Kingdom report it is likely to be
disallowed by the “Secretary of State.
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Article 16

21. All inhabitants in the colony are regarded as persons before the law.

Article 17

22. As in the United Kingdom the Cayman Islands rely on actions in the courts for
trespass or other interference with rights and the right to privacy has not been
enshrined in the law. Rights of intervention are only granted to public -
authorities or Government departments by law for purposes contemplated undexr the
article. Examples are the Electricity Law 1974, the Mosquito Research and Control
Law (Revised); the Telephone Law 1966, the Roads Law 1974 and the Public Health '
Law 1974. Interference with mail is specifically made an offence under

section 25(a) of the Postal Law 1977.

Article 18

23. There is no restriction imposed by law on freedom of thought, conscience and
religion or on freedom %o change réliwion or belief. Under section 17 of the
Education Law 1908 religious instruction is compulsory in any Government school
except that a parent may request that.a pupil be wholly or partly excused from
attendance at such religious instruction and/or religious worship and this request
must be granted. Under Part V of the Penal Code 1975 it is an offence to insult
the religion of any class of people, to dsturb religious assemblies, to trespass on
burial places, towrite or utter words with intent to wound rellglous feelings or
to hinder burial of the dead. C

Article 19

24. There are no legal restrictions to the holding of opinions. Freedom of
expression is qualified only to the extent that the law provides in relation to
contempt of court (section 28 of the Grand Court lLaw 1975), blasphemy (section 113
of the Penal Code 1975), sedition (sections 47 and 48 of the Penal Code 1975),
libel and defamation (sections 158, 159 and 58 of the Penal Code 1975) and the
Defamation Law (Revised), breach of confidence (the Confidential Relationships.
(Preservatloﬁ) Law 1975) and incitement of racial hatred (sectlon 13 of the
Public' Order Law 1973). Certain publications are unlawful by virtue of
Drohlbltlon of importation under seotion 4% of the Penal Code 1975 in conformity
with the restrictions to the exercise of this right described in paragraph 3 of.
this article..

Article 20

25. Under the rights described in Articles 19 and 21 the Cayman Islands
Government has enacted the Public Order Law 1973. A reservation has been entered
to reserve the right not to amend or introduce further legislation on this subject.
Advocacy of hatred in certain circumstances is an offence under the Public Order
Law 1973. '

Articlé 21

26. Freedom of peaceable assembly is recognized in the colony. The Public Order
Iaw 1973 forbids assemblies convened with the express object of effecting a breach
of the peace and as permitted by this article in the interests of public safety
enables measures to be taken for the orderly conduct of processions.
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Article 22

27. The Trade Union ILaw (Cap 171) provides for the usual objects of union
formation. There are no restrictions of the right to freedowm of association other

than prescribed by law as allowable under the article. Members of the police force qwmm,_:mn

are not permitted to become members of a trade union but may form a police :
a33001at10n with similar objects (section 14 of the Police Law 1976). Members of
the Civil Service by non-statutory regulation are precluded from taking an active
part in any political arguments or electoral campaign but are free to belong to a
political party and to vote. As a dependency of the United Kingdom the

Cayman Islands is subject to the provisions of the International Iabour
Organisation Convention of 1947 covering freedom of association and protection of
the right to organize.

Article 23

28. The provisions of this article are fully applicable in the Cayman Islands. The .
age of marriage and legal requirements for marriage are contained in the

Marriage Law (Can 92) and provigions for terminating a marriage, other than by
death, by the Matrimonial Causes Law 1976. There is legal protection for children
of the marrlage on alssolutlon under the Matrimonial Causes law 1976, The rights
of spouses during marriage vis & vis third parties, and thé right of the surviving
spouse or close relative of a deceased married person to sue for damages against a
defendant who has wrongfully caused the death are broadly similar to those
described in the United Kingdom report. Under sections 119 and 205 of the

Penal Code 1975 the rights of minors are safeguarded in relation to parental care
and removal from possession of parents without consent.

Article 24

29. Section 4 of the Juvenile lLaw 1975 makes it a statutory offence for anyone
attaining the age of 17 having custody of a Juvenile to ill-treat the juvenile in a
manner likely to cause umnecessary suffering or injury to health. The same law
contains restrictions on employment of children under 12 and of juveniles and
states that no child under 8 years can be guilty of a criminal offence. Fducation ‘
is compulsory under the Education Law 1968 for all children of the age of 5 and up
to the age of 15. The Registration (Births and Deaths) Lew (Cap 148) requires
registration of any birth by name within 14 days, and defines who is responsible
for notifying the Registrar-General. All children born in the colony of two
Caymanian parents, or of parents both of Caymanian status acquire Caymanian status
as of right and acquire citizenship of the United Kingdom and Colonies by viriue
of the Caymanian Protection Iaw (Revised) and the British Nationality Act. The
law further sets out entitlement to Caymanian status and hence citizenship of the
United Kingdom and Colonies for those children born of persons having sufficient
connexion with the Cayman Islands to afford them such rights. Provisions are made,
for example, for children born in the islands to parents, one of whom possesses
Caymanian status: for children born outside the colony to parents one of whom
possesses Caymanian status: for a legitimate, illegitimabe, sbepchild or adopted
child of a person of Caymanian status domiciled in the islands: for declaration.
by the court as to whether a person hag acquired Caymanian status by reason of
domicile.




CCPR/C/1/Add. 37
page 47

Article 25

30. The right to take part in the conduct of public affairs is secured by election
of members of the legislative Asseémbly« --There are no local authorities in the
colony. Qualifications and disqualifications for election are set out in .
sections 18 and 19 of the Constitution and the Election Law (Cap 45). A general -
election under the Constitution must be held at least once every. four years. .
Voting is by adult suffrage on an electoral roll and by secret ballot.

31. 'The Governor is advised on the appointments to the Civil Service by the
Public Service Coumission, the members of which are not subject to nomination by
meubers of the Bxecutive Council or the Legislative Assembly. Article 25 (c) is
more strictly applicable to Caywmanians and persons possessing Caymanian status
rather than to citizens of the United Kingdom and Colonies, deriving citizenship
from connexion with the United Kingdom or another Commonwealth country or resident
aliens, ' ' '

Article 26

32, :Thig article is fully honoured 'in the Cayman Islands. The right to work is,
however, qualified by the issue of Gainful Employment Permits issued by the
Caymanian Protection Board statutorily appointed under the provisions of the
Caymanian Protection Iaw (Revised). Such permits are not required by Caymanians
or persons holding Caymanian status. :

Article 27

33. There are no restrictions on the enjoyment by any group of persons of the
rights as o culture, religion and language which are the subjects of this article.
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CANNEX E
FATKLAND TISLANDS . C e

Report under article 40

Part I: Genefal

1. As in the United Kingdom, the Tnternational Covenant on Civil.and Political
Rights does not itself have the force of law in the Colony. The obligation is
also fulfilled here by the provision of safeguards of different kinds. cperating
with the legal system prevailing independently of the Covenant but in conformity
with it. :

2 The legal rules concerning human rights and freedoms are not embodied: in any
one legislative instrument. The common law of the Colony derives from that of
England (and the Common law of Fngland down to 1900 applies to the Colony) and
the safeguards in this field which are enshrined in English law apply equally in
the Falkland Islands, and similar rules apply.

Part IL: Information in relation to each of the articles in Part I, IT and IIT
of the Covenant )

Articles 2 and 3

3. There is no discrimination in the Colony between individuals or any of the
bases mentioned in these articles. Deprivation of freedom as a punishment
inflicted by courts of law is governed by special rules stringently applied in’
accordance with the law. There are no restrictions on a persons right of
recourse to the courts and English law or the local equivalent is .applicable.

Article 4

4. No derogations under this article have been made in respect of the
Falkland Islands.

Article 5

5e The fundamental human rights enjoyed by persons in the United Kingdom are
common to the Falkland Islands and no action has been taken which is aimed at the
destruction of those rights and freedom.

Article 6

6. The right to life is recognized and protected by law. The death penalty has
been abolished in the Falkland TIslands except, as in England, for treason and for
crimes of piracy in which violence has been committed (there have never been any
such judgements). The Bill of Rights 1688, the Offences Against the Person

Act 1861, the Sentence of Death (Expectant Mothers) Act 1931, the Children and
YoungPersons Act 1933, and the Murder (Abolition of Death Penalty) Act 1965 have
been applied to the Colony by local legislation.

Article 7

T The right not to be subjected to torture or to other forms of cruel, inhuman
or degrading treatment or punishment is protected by law. Again, in this respect
the relevant laws of England are applicable in the Colony. The very small local
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police force, members which also serve as prison officers are additionally subject -
to a code of discipline. The court rulé which in England disallows a confession
which is found by the judge to have been obtained by oppress1on is firmly dbserved
by the courts of the Colony.

Article 8

8. Slavery or servitude does not exist in the Falkland Islands. All labour is
given freely under service contracts. The right of action and redress for false
imprisomment exists in the Colony. The Slave Trade Act 1834 has been extended to
the Colony. Imprisonment with hard labour may not be imposed as a punishment for
a crime. A convicted prisoner may not be reguired to work unless passed by a
medical officer as physically fit.

Article 9~

9. The common law rights of liberty of the person and freedom from arbitrary
arrest exist and are jealously guarded. The remedy of habeag corpus is acutely
observed and a person is detained only after being informed of the grounds of his .
arrest and must be brought before a court within 24 hours or bailed immediately.

As the common law of England down to 1900 applies equally to the Colony the same
rights of action available for damages for false imprisonment are avallable 1n

the Colony under s1m11ar processes of law. SIS

Article 10

10. The Prison Ordinance and Rules 1966 provide for the (one) local goal tc be
visited regularly by a panel of Visiting Justices. The Board is appointed anmually
by the Governor from the list of Justices of the Peace for the Colony, and inspects
the prison buildings and quarters and receives complaints, if any, from any inmates
there might be. The annual prison population is very small, only about two or
three persons. The Vigiting Justices also have power to deal with any breaches of
discipline. Adequate safeguards exi'st in this small tightly-knit community to
ensure that any prisoner is treated humanely, Because the local facilities are
inadequate for handling any long term prisoners such would be sent to Britain.

11. Accused persons are detained only in cases of serious charges which are very .
rare. In such cases however accused persons would be segregated from any convicted
persons who might be in custody and would receive appropriate separate treatment.

12. The prison is regularly visited when there are inmates by a medical officer

and by the ministers of recognized religions thus to ensure that the physical and
moral health of any prisoner is safeguarded. Juvenile offenders would be segregated
from any adult offenders and be accorded treatment apprOprlate to theixr age and
1egal status.

Article 11

13. A person may be committed to prison for default in paying a debt only where
the debt arose under a maintenance or judgement order imposed by a court of law.

Article 12

14, Persons lawfully within the Colony are free to choose their place of residence,
and are free to leave the islands. . There are no restrictions on liberty of movement
within the Colony. :
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15. Ind1v1duals who are lawfully within ﬁhe Falkland Islands do not by, virtue of
their: lawful presence here have an automatic right of entry to the United Kingdom.
Such a right is mainly confined to those uho, under the Immigration Act 1971,

have the right of abode in the United Kingdom by virtue of certain connexions.

16. Persons who do not have the right of abode in the Colony are subject fto -
1mm1gratlon control thls rest“1ctlon is considered essentlal.

17. A reservation to Article 12.4 was made in respect of the Falkland Islands.
Article 13
18. A person who does not have the right of abode in the Colony may be deported

only after an order declaring the person to be a prohibited immigrant has been
made by the Governor in Council. The Immigration Ordinance and Regulations 1965 -

provide that the order may be carried into effect in such mammer as the Governor ‘
in Couneil may direct. The person would be glven a very full hearln
Article 14

19. All persons are equal before the courts and tribunals. The minor distinctions
made in English law in the procedural rights of litigants on grounds of their status
e.g. infants, are made also in the Colony. Criminal and civil proceedings are

conducted in open court. Certain parts of a trial may take place in closed court at
the judges discretion, but the rules in this regard are exactly as those in England.

20.. The judiciary is free and independent and impartiality of proceedings is
safeguarded by rules of natural justice. There is trial by jury for serious
criminal offences. Judges of the Supreme Court are app01nted by Commission issued
by HY The Queen which further safeguards the independence of the Judlolary..

2l. The principle of criminal law that an accused person is presumed innocent until
proved guilty operates’ very firmly in the territory. The gullt of the accused must -

be proved beyond reasonable doubt, if there is any reasonable doubt as to the guilt

of the accused he must be acquitted. There are a very few cases where the persuasive .
burden is on the accused, but the burden of proof on an accused person is never as

hlgh as that on the prosecution.

22." Summonses and warrants of*arrest must give the accused reasonable information
of the nabure of the charge agalnst him, Every person arrested must be told the
reason for his arrest. ' ‘ ‘

23, A reservation to Artlcle 14. 3(&) was . made in respect of the Falkland Islands.

24. An accused person is always given an adequate opportunity to prepare'his
defence, cotherwise the conviction would be lisble to be quashed on appeal. Because
there are no practising lawyers in the Falkland Islands, paragraph 3(d) of the.
Covenant cannot be complled with; accused persons are, however, permitted to have
persons of- thelf own ch0031ng to assist them in the preparatlon of thelr defence.

25. Defendants are tried in their own presence and are given the opportunity of.
defending themselves in person or by persons of their own choosing. Whenever-a -
defendant appears unrepresented all his procedural rights are carefully explalned
to him by the pre81d1ng Judge or magistrate.

26, The right to examine witnesses and to secure their attendance at court exists.
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27. VWhere a person is ignorant of the BEnglish language the proceedings and
evidence would be interpreted for him.

28. An accused person is in all cases entitled to make a plea of not guilty;
he is a competent witness for the defence either on his own behalf or on the

behalf of any person tried with him. The Criminal Evidence Act 1898 has been
applied in the Colony. .. : ' ' '

29. With few exceptions charges against Juvenile persons are dealt with

summarily by juvenile courts, the procedure in which always takes adccount of
the age and circumstances of the juvenile. The rules relating to pérsons who
may attend juvenile courts and limiting publication of details calculated to
lead to the identification of the young person are the same as those in England. . .~

30. Every person convicted may appeal from the Supreme Court to the Appeal Court
for the Falkland Islands which sits in London, and onwards_(with leave) to the
Privy Council. Appeal lies against conviction and also against any sentence
(unless fixed by law). : ‘ :

31. In the case of summary offences there is right of appeal from a court of
summary jurisdiction and a magistrates court to the Supreme Court under the
Magistrates Courts Acts 1952 as extended with modifications as to nomenclature to
the Colony.. ‘

32, A convicted person who is later exonerated may bring a civil action for .
damages, but there is no provision for compensation from public funds.

33. The principle which has been reaffirmed in such statutes as the Unlawful
Oaths Act 1797 (applicable to the Colony) that a person may not be tried for a
crime in respect of which (i) he has previously been acquitted or convicted, or
(ii) could on some previeous indictment have been lawfully convicted, or which is
substantially the same as one of which he was previously acquitted or convicted
(or could on previous indictment have been convicted) is well established in the
Colony. '

Article 15

34+ There are no caéééAwhere a general‘criminal statute has created a crime
retrospectively. The principles embodied in this article have never been infringed.

Article 16

35. There are cases in which a person may be deprived of the protection of the
1&W0 ' ' ’A

Article 17

36. A person's right to respect for his private and family 1ife, his home and his _
correspendence is fully recognized in the Colony, although there is no general
statutory right to privacy. Any unauthorized entry on land or buildings is-a
trespass which may be restrained by injunction and which will give rise to an
ac%ion for damages. Rights of intervention are granted to public authorities

only for purposes: ¢ontemplated by this article. S
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Article 18
37. There is complete freedom of thought, conscience and religion, and of freedom

to change religion or belief, limited only to the extent necessary to secure
public safety, order, health or morals or rights of others. The.safeguards. _ ‘

_written_into such-statutes-as-the-Toleration-Aet-1688y—the-Places—of Religion - ="

Worship Act 1812 the Liberty of Religious Worship Act 1855, the Places of ,
Religious Worship Registration Act 1855, and the Offences Against the Person .
Act 1861, all of which extended to the Colony, form part of the Colony's basic :

law. Parents may have their children excused from attendance at religious

worship and 1nstructlon in-school. =

Article 19

38. The -common law of the Colony, being that of England, does not restrict

the right to hold opinions nor inhibit freedom of expres31on except in certain —
defined spheres...The Official Secrets Acts are applicable in the Colony. There ;.. .
is no govermment censorship or control of the press or radio. e oo

Article 20. .
39. A reservation to Article 20 was made in respect of the Falkland Islands.

40, The distribution of propaganda for war is not specifically prohibited.

The law is, however, clear with regard to seditious offences which are actionable.
The likelihood of a racial disturbance in this small monoethnic Colony is almost
non-existent and there is felt to be no need in an harmonious community to
introduce legislation against stirring up racial hatred.

Article 21

41, TFreedom of ﬁeéceiul'éésemhly exists and there are no:réstrlctlons othervthan
thosge prescrlbed by law in the interests of the community as a whole and for the :
protection of the rights and freedom of others. '

Article 22 s ‘

42, There are no legal objections to compléfe freedom of associgtion other than
those . concerned with public safety, national security, and the prevention of crime.

43. There are no substantive or formal conditions that must be fulfilled upon. the»~
establishment of a trade union.

44. The'interhationai‘Labdur‘Ofganisation Convention of 1948 concerning Freedom B .
of Association and Protection of the Right to Organise has been applied to the
Falkland Islands.

Article 2§

45, By 1aw, the family unit is afforded the protectlon requlred by~1ts p031t10n
as the natural and fundamental group unit of . SOClety. o ’

46. The Marrlage Ordinance recognizes as valld every marrlage whlch by the law of
England would be valid and provides that no marriage shall be valid between parties
who at the time of marriage would be incapable of inter-marrying by the law of
England. Common law protects the right of each spouse during the subsistence of a
marriage.
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AT. The Offences against the Person Act 1861 and the Sexual Offences Act 1956
which make it an offence to take- ‘away or detain or otherw1se ‘deprive’ parents of
the pOSSGSSlon of a child under the age of 14 years or unmarrled girl under the
age of 16 years, are both extended to the Colony.

48. A marriage may be terminated only by the death of one of the parties or by a
decree of divorce pronounced by the Supreme Court of the Cclony. Under the :
AMatrlmonlal Causes Ordinance a divorce may be granted on the grounds of” adultery,'
“desertion; eruelty, or that the respondent is of an incurably sound mind. In -

cases where a decree absolute of divorce is given the court ensures that
adequate arrangements are made for the welfare of any children of the marriage. .

Artlcle 24 _

49. The wide measure afforded to children by the law of England is also afforded §
to them in the Colony. The provisions of the Children and Young Persons Act 1933
have been extended to the Colony.

50. In a community as small as that of the Falkland Islands any case of neglect ‘
of a child or children, or of cruelty, rapidly becomes known to the authorltles “]_
and appropriate steps to protect its or their welfare are qulckly taLen. :

51. The Regigtration Ordinance provides that every'birth in the Colony shall be
registered by the father or mother within 14 days from the date of birth. If, for
any reason, neither parent is able to register the birth the required particulars
may be given to the register by a qualified informant who shall be either -

(i) the occupier of the house in which the child was born;
(ii) a person present at the birth; or
(iii) a person having charge of the child.

52. The particulars required to be registered include the name and the surname
Wy which at the registration of the birth it is intended that the child shall be

known.

53. Failure properly to register a child within the specified period render the
parent or qualified informant liable to a fine not exceeding £10.

54. A person born in the Falkland Islands acquires citizenship of the
United Kingdom and Colonies by birth.

Article 25

55. The right to take part in the conduct of public affairs ig primarily secured
by elections to the Legislative Council, which through various committees is
responsible for the interal govermment of the Colony including financial affairs.
The Governor holds only certain reserve powers which would be exercized only in

a state of emergency.

56, All British Subjects on the electoral roll who are over 21 years of age, and
not in receipt of paid emoluments under the Crown are eligible for election. 4
person is entitled to vote and thus to appear on the electoral roll if he is a
British Subject holding the necessary residential qualifications, i.e. was eilther
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born in the Colony or if a non-Islander has resided here for a period of at least
three years prior to the elections; is over 18 years of age; not mentally
incapacitated nor subject to any legal incapacity. Elections are held at least
once every four years. At such elections no person may vote more than once and
voting is by secret ballot (Blections Ordinance).

57. Persons are app01nted to situations in ‘the local civil service by the'“’;'
Governor after selection by an App01ntments ‘Board. Any person may apply for -

such an app01ntment and the Board fairly and impartially can51ders his quallflcatlons
for the position before making the recommendations.

Article 26 e

58. In practice this Article is fully applied in the Colony and no person could
be deprived of the equal protection of the law except by express legal process
involving legislation.

Article 21

59. There is no ethnic, racial, or other difference in the population of the
Colony. Complete freedom of religion is recognlzed and practised and there is
no rellglous discrimination before the laM.,; “



CCPR/C/1/Ad44. 37
page 55

ANNEX F —

REPORT BY GIBRALTAR UNDER ARTICLE 40(1) (a)

PART I -

1. The International Covenant on Civil and Political Rights does not itself
have the force of law in Gibraltar. The obligation assumed under Article 2(2), -
which leaves each party free to decide the method by which it gives effect to -
the rights recognized in the Covenant, is fulfilled in Gibraltar by the provision
of safeguards of different kinds operating independently of the Covenant but:-in |
full conformlty with 1t

2. Chapter I of the Constitution of Clbraltaf (herelnafter referred to as the
Constitution) contains provisions for the Protection of FPundamental Rights and
Freedoms of the Individual, and section 15 of the Constitution provides for the
enforcement of those protective provisions of the Constitution. However, the
legal rules concerning human rights and freedoms are not embodied only in those
provisions, but derive also from legislation in many fields, and from case law.

e The explanations provided in the present report are mainly confined to the
legal system of Gibralfar which is modelled on that of England and Wales. The
legal rules of that system fall into two main categories.— rules prescribed by
legislation and rules to be deduced from the decisions of courts .of authority.
Those of the latter category are themselves derived from two sources - first,
the common law proper (that is, the laws and customs which have received
judicial recognition from early times) and, seconle, the 1nterpretatlon of
legislation,

PART IT

Articles 2 ahd 3

4 The measureg which, in Gibraltar, give effect to the rights recognized in
the Covenant, are described in this Report in relation to each Article.. They
do not discriminate between individuals on any such basis as is mentioned in
Article 2 and, ‘as is déscribed in relation to other Articles, certain specific
measures-have been taken 1o secure the equal and effective protection-of all
persons against such discrimination. However, members of the armed forces and
persons detained in penal establishments are governed by spe01a1 rules for the
preservatlon of service and custodlal discipline., e

e The Constitutien confers a specific right of "action in respect of violation
of any bagic rights or freedoms as such. The principal remedies and. sanctions
are described in this Report in relation to each Article of the Covenant. The
fact that a defendant was acting in an official capacity affords no defence,
and proceedings can be brought. against public authorities (includingy in
general, the Crown) as they can against private individuals. Proceéedings
against the Crown are regulated by the - Crown Proceedings Ordinance (Chapter 38
of the Laws of Gibraltar)., There are no restrictions on a person's right of
recourse to the courts and legal aid is generally available for those who
-eamnot afford to pay for legal assistance.
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Article 5
Paragraph 1

6. Gibraltar hasg taken no action aimed at the destruction of the rights and

—freedoms-recognized -in-the—Covenant-or-at—their-imitation to a-greater-extent — o con.

than is provided for in the Covenant. The sections of this Report dealing with
the rlghts and freedoms concerned describe the limitations which have been
placed on their exercise.

Paragraph 2 '

Te The safeguards which, in Gibrgltar, give effect to the rights recognized
in the Covenant exist independently of the Covenant which does not itself have
the forece of law. The absence of any rights from the Covenant or their
restriction thereunder could not therefore be used as a pretext for derogating .
from any of the other fundamental human rights enjoyed by persons in Gibraltar.

Article 6

Paragraph 1

8. The right to life recognized in this paragraph is protected both by the
criminal law -and by the civil law. The taking of a person!'s life, save -in
certain exceptional conditions, is (provided that the requisite degree of
intention or criminal negligence can be proved) a criminal offence, usually
amounting to murder, manslaughter or infanticide, according to the circumstances.
The exceptional conditions include cases where the taking of life occurred:

(1) in pursuvance of a sentence of a court;

(2) in exercise of the right of self-defence (provided that no more
force is used than is reasonable in the circumstances);

(3) in the prevention of crime, provided, again, that no more than
reasonable force is used.

9. If death is caused by a negligent act or by an intentional and unjustified
act, it is a wrong against the deceased, and his personal representatives can,
by virtue of the Contract and Torts .Ordinance (Chapter 32) bring an action in
tort (i.e. civil wrong) against the person whose act caused the death or against
the latter's employer if the act was carried out: in the course of that person's
employment. If the deceased would have had an action against any person in
regpect of the act which caused the death - (if death had not ensued) any
dependants of the deceased have a right of action for any pecunlary loss they
have suffered by virbtue of the same Ordinance.

10, The above-mentioned proyisions of the criminal law (and probably also
those of the civil law) do not apply in relation to unborn children. However,
an attempt to procure an abortion will generally constitute an offence under
section 56 of the Criminal Offences Ordlnance (Chapter 37) punishable with
life imprisonment.
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Paragraph 2

11. Since 1965 judement of death can be passed only for treason and for crimes
of piracy in which- violence is committed {(there have been no such judgments in-
recent times); The penalty can only be carried out pursuant to-a final
Judgment given. by a competent court.

Paragraph 3

12. Under the Genocide Ordinance (Chapter 184) genocide is an offence
punishable with imprisonment for life if the offence consists of the killing
of any person, or, if not, with imprisonment of not more than 14 years.

Paragraph 4

13, In those exceptional cases where a person may be sentenced to death he has
the right to petition the Crown for a pardon or for the commutation of his
sentence. A pardon or commutation of sentence may be granted in all cases in
the exercise of the Royal Prerogative of Mercy.

Paragraph 5

14. In those cases (treason, piracy) where the death penalty has not been
abolished, Jjudgment of death cannot be passed upon any person who, at the time
of the offence, was under the age of 18: (section 122 of the Criminal Justice
Administration Ordinance, Chapter 36) nor may it be passed upon an expectant
mother (section 56 of the same Ordinance). :

Article T

15. The right not to be subjected to torture or to other forms of ill-treatment
or punishment is protected both by the criminal law and by the civil law. Any
use of force against a person, save in exceptional circumstances, is (provided
that the requisite degree of intention or criminal negligence can be proved)

a criminal offence, usually amounting to assault or battery. The exceptional
circumstances include cases where the use of force occurs:

(1) in self-defence or the defence of property, pfovided that no more
force is used than is necessary for the purposes

(2) -in the prevention of crime or in the lawful arresf'or detention of
an individual, provided that no more force is used than is reasonable in
the circumstances;

(3) in the course of the lawful correction of a child by its parents or
of a pupil by its teacher, provided that the correction is reasonable and
moderate considering the age, health and sex of the child.

16. A person who has been ill~treated may bring an action in tort for damages
against the person or persons who, it is alleged, were responsible for the
assault,  If the assault was committed Dy a person in the course of his
employment the action would 1lie both against that person and against his . - . =
employer. And in a case where it was not possible: to identify which of several
employees was responsible for an assault, an. action for damages could gtill ‘be.
maintained against their employer.
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17. Apart from these general provisions further rules have been adopted to
ensure the protection of the individual in particular circumstances. For
example, in addition to their liability to prosecution for any criminal
offences:they commit, police officers are liable to be dealt with in internal
disciplinary proceedings of any infringement of the poliee discipline code.
Tnder this code (set out in the Police Regulations made uncer the Police

Ordinance Chapter 126) it is an offence among other things, for a police
officer to use any unnecessary violence towards a prisoner or other person
with whom he may be brought in contact, in the execution of his duty. Where
a police officer is charged with a breach of the code, the case is heard by a
disciplinary tribunal. If the officer is found guilty, the punishments which
may be imposed range from a reprimand or a fine to dismissal from the Force.

A right of appeal against any findings of guilt and against punishment lies to
the Governor or to the Commissioner if he was not a member of the disciplinaxy
tribunal. ' '

18. A criminal or disciplinary offence committed by a police officer against

a private person may come to light through a complaint made by that person or ‘
someone acting on hig behalf. Any complaint made by a member of the public

against an officer of the Force is investigated either by a senior officer of

the Force or by a law officer.

19. Tt is an absolute rule that a confession which is found by *the Jjudge to
have been obtained by oppression is inadmissible as evidence sgainst the person
who made the confession. In a jury trial this question is decided by the

judge after hearing evidence and argument in the absence of the jury and, if
the judge rules that the confession is inadmissible, no reference to the
confession may be made when the trisl proper recommences.

20. Prigon officers, like police officers, are subject to a code of discipline
in addition to their normal liability under the criminal and civil law: see
the section of this Report dealing with Article 10 of the Covenant.

Articie 8

21, There is no slavery or servitude, nor any forced or compulsory labour as
described in this Article. Labour is given freely under contract and it is ‘
customary for service contracts to be terminable by either party on due notice;

in cases of breach of contract the courts will not generally oxrder specific
performance. Any contract smacking of servile obligations is illegal as
contrary. to public policy. ‘

22. The right of action for false imprisonment ensures the protection of the
subject from wrongful detention or confinement, whether for the purpose of
exacting labour or for any.other purposes. TFalse imprisonment is also a -
criminal offence at common law. Any unlawful threat or use of physical violence
for the exaction of labour or any other purpose gives the sufferer a right
either to prosecute the offender or to bring a civil action against him. The .
common law right to the writ of habeas corpus is available in all cases of

unlawful detention, whether in prison or in private custody. By this writ the

Supreme Court:may command that the person detained be brought before the Court,

so that the causes of his detention may be enquired into. If the detention is

shown tc be unlawful, his release will be ordered.




CCPR/C/1/Add. 37
page 59 -

23. Under the United Kingdom's Slave Trade Act 1824, which applies in Gibraltar
all operations in comnexion with the slave trade are illegal. Dealing and
trading in slaves, and associated acts, are offences punlshable by imprisonment
for a term not exceeding 14 years.

24. Imprisonment with hard labour may not be imposed as a punishment for a
crime. A convicted prisoner may, unless excused by the medical officer, be
required to do useful work and may be paid for his work at rates approved .by
the Governor..

Article 9- -
Paragraph 1.

25. Among the most important common law rights are liberty of the person and
freedom from arbitrary arrest. These rights are established under the
Constitution. Any person who arrests or detains another without lawful cause
will be liable not only fto a civil action in damages for false imprisonment but
also to criminal prosecution for a criminal offence. Every restraint of the
liberty of one person under the custody of another, either in a prison, house
or in the street,. is treated as an imprisonment.

Paragraph 2

26. In general, an arrested person must be informed of the true ground of his .
arrest. If this is not done the person who effected the arrest, whether a
policeman or a private person, may be liable for false imprisomment. This-
requirement turns on the basic proposition that a person is, prima facie, -
entitled to his freedom and is only required to submit to restraint on his
freedom if he knows in substance the reasons why it is claimed that restraint
should be imposed. All summonses and warrants of arrest must give the accused
reasonable information of the nature of the charge against him, Police .officers
have been advised by the Attorney-General that the accused should be given a
written notice containing particulars of the charge in simple language as soon. .
as a firm decision to bring a charge has been reached. ' .

Paragraph 3

27. As a general rule a person taken into custody without a warrant must be™
brought before a court as soon as practicable: if the offence is not serious,.
and it will not be practicable to bring him before a court within 24 hours, he’
mist be bailed immediately, Whether the apprehension is with or without a
warrant there must be no unnecessary or unreasonable delay in taking the person
before a courte- o

28. A person awaiting trial will generally be released on bail unless there
are exceptional circumstances; in particular, that the court is satisfied that
there are substantial grounds for believing that the defendant, if released on
bail (whether subject to conditions or not) would:

(a) fail to surrender to custody, or

B (b) commit an offence while on bail, or

(¢) interfere with witnesses or otherwise obstruct the courée of justice,
whether in relation to himself or any other person.
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The defendant may be required, before release on bail, to provide a surety or
sureties to secure his surrender to custody at the time and place appointed.
He may also be required by a court to comply with any other requirements that
appear to the court to be necessary for this purpose. Where it appears that
he is unlikely to remain in the country, he may be required to give security.

PN Y =W - TN S|
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29. The remedy of habeas corpus, which puts an end to illegal confinement,
defends the right of personal freedom. The writ of habeas corpus may be
obtained by any person detained against his will, not by a lawful sentence or
order of a court, on probable cause being shown in an affidavit. It may also
be obtained by any person acting on behalf of the person detained. TUnless the
detention is shown to be lawful, the person detained will at once be set frees -
discharge under the writ is final and cannot be questioned.

Paragragh’j

30. There is a rlght of action at common law for damages for false imprisonment
where a person has been arrested or otherwise detained in circumstances in which
the detention was not expressly or implicitly authorized by law. A person may
also obtain damages against anyone who procures his arrest or imprisonment by
means of criminal proceedings which are instituted maliciously and W1thout
reasonable cause. Reasonable cause has been described as:

"an honept bellef in the guilt of the accused based upon a full conv1ctlon,
founded upon reasonable grounds, of the existence of a state of
circumstaries which, assuming them to be true, would reasonably lead any
ordinary prudent and cautious man, placed in the position of the accuser,
to the conclusion that the person charged was probably guilty of the

crime imputed. ”_

31. In each of the above cases, the clalm for damages is enforceable by normal
process of law by action in the civil courts against the person regponsible for,
or for procuring, the arrest or detention.

Article 10

Paragragh 1

32. The regulation and management of all penal establishments (there ig in
practice only one such establishment) are governed by statutory rules made by
the Governcr. In what they nrescribe both for the conduct and responsibilities
of staff at establishments and for the supervision and care of prisoners, the
rules take -account of the United Nations Standard Minimum Rules for the
Treatment of Prlsoner

3%3. 8o far as adults are concernmed, the Prison Ordinance (Chapter 129) and the
Prison Regulations comply as far as is practicable and make explicit provision
for the physical welfare of prisoners and for the care of their physical and
mental health. Apart from those provisions which are directly aimed at
preventing any ill-treatment of prlsoners (see below), there are others whlch
carry. the same implication. : : :
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34. All penal establishments are subject to the direction of the Governor of
Gibraltar who is answerable to the Secretary of State .for their proper
administration. Any magistrate has a statutory right to visit a prison %o
which his court commits prisoners. .In addition, there is a Board of Visitors
which is appointed by the Governor.

35. The work of members of Boards of Visitors is voluntary and ‘unpaid and
covers three main formal functions:

(a)“*they constitute an independent body of representatives of the local
community to which any inmate may make a complaint or request, both at their
regular monthly meetings and during the visits which individual members make
between meetlngs,

(b) their members regularly visit and inspect all parts of the
establishment, paying particular reference to the state of premises, the
guality of the administration as it affects inmates, and the treatment - in
its widest sense - which inmates receive, with a view to reporting and making.
recommendations to the Governor.

(c) as the superior disciplinary authority of the establishment, they
adjudicate when inmates are charged w1th any of the relatlvely serious offences
against dlsolpllne.

36. To enable them to carry out their tasks the Prison Ordinance gives members
of the Board the right to enter all parts of the establishment at any time, to
examine its records and to talk to any immate out of sight and hearing of the
Superintendent and other members of the staff.

37. The Board reports direct to the Governor, both by formal annual reports
and also as occasions may require, on every aspect of the administration of -
the Prison; and they are obliged to enquire into and report on any matter
which he may refer to them.

38. The Prison Rules also contain specific provisions concerning particular
aspects of prison treatment. For example, a prisoner may not be removed from
association with other prisoners for the maintenance of good order and

discipline or in his own interests for more than three days by the Superintendent
or by the Board for more “than fourteen days except in cases of mutiny or gross
personal violence to a prison officer when removal may be for up to twenty—elght
days.

39. If the Superintendent orders that a prisoner be put under restraint to
prevent him injuring himself or others, he is required to give notice of this
as soon as possible to the Board and to the medical officer (Regulation 74)
Particulars of every restraint must be recorded.

40. The circumstances in which prisoners may be punished for offences against
discipline are prescribed in detail in the Regulations as are the offences
themselves, The regulationg require that no prisoner shall be punished unless
he has had an opportunity of hearing the charge and evidence and making his
defence, All adjudication must be conducted by the Superintendent or, in more
serious cases, by the Board. The punishments which may be awarded are -
prescribed in the regulations. (They are: ocaution, forfeiture of privileges,
exclusion from associated work, stoppage of earnings, cellular confinement,
bread and water diet, and forfeiture of remission of sentence. In addition
unconvicted prlsoners may lose certain of their special perlleges.) The .
maximum periods for which these punishments may be awarded are prescribed by
the Regulations.
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41. The use of force in dealing with inmates is governed by Regulation 6.  With
regard to the treatment of inmates, a prison olfloer commits an offence if he is
guilty of using any force except in lawful self-defence or in trying. to nrevent
an escape or if he acts in a manner calculated to provoke a prisoner.

42, Prison officers are of course.liable to-prosecutionfor-any-eriminal—————— """
offences, including assavlts, committed vhilst on duty, and it is usual %o
refer a case to the police for investigation where an inmate has clearly 3
suffered bodily harm. Similarly, unless investigation shows that an allegation
is clearly groundless, any case involving an allegation of indecent assault is
referred to the police for inguiry.

4%. It is also possible for inmates or ex-inmates to take out private summonses
against staff for assault, although this is rare, and under certain condltlons
to institute civil actions against staff.

Paragraph 2(a) o o '

44, Section 20 of the Prison Ordinance regquires that unconvicted prisoners..
shall be kept qut of contact with convicted prisoners as far as this can . . .
reasonably be done. An unconvicted prisoner may have at his own cost such
books, newspapers, writing materials or other means of occupation as are not
conSldered objectionable. He may have food and drink sent in from outside the
prison and -may wear his own clothing and have changes of it sent in. Work is -
optional, and if an unconvicteéd prisoner elects to work he receives payment for
it. Prisoners under the age of 17 are, so far as the facilities available will
allow, generally kept apart from others.

Paragraph 3

45. A person”undér‘14 years of age may not be sentenced to imprisonment.
A person between the ages of eight and eighteen who has been convicted of
murder_must be sentenced to detention at Her Majesty's pleasure.

46. The above provisions concerning custodial sentences for juvenile offenders

result in only a restricted number of young offenders being admitted to adult ‘
prison establishments. Those who are admitted are generally segregated from

adults. However, there are cases when lack of suitable accommodation makes

this impracticable. Moreover, in certain cases complete segregation is not

considered necessarily desirable., Older women, who are less likely %o be

committed to a criminal way of life than adult males, can have a stabilizing

influence in the case of girls over ochool-leav1ng age.

Article 11 ,_  o ~

47. Domestic lav does not permit the imprisonment of any person on the ground
of his failure to fulfill a contractual obllgatlon. :

Article 12

Paragraph 1

48, Domestic law does not generally permit any interference with the right of a
person lawfully within Gibraltar to liberty of movement and freedom to choose

his residence within Gibraltar. Any unlawful interference with that right by a
public authority would, 1nsofar as it amounted to an imprisonment, be restrained
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by application for a writ of habeas corpus or proceedings for false imprisonment
(see the section of this Report dealing with Article 9). Otherwise proceedings
for’ certiorari may lie to quash the act or order complained of. As regards

the powers of exclusion, see the comments under Article 4.

Paragrébh é '

49 Domestic law does not generally permit any interference with the right of
a person to leave Gibraltar. Any unlawful interference with that right could
be restrained by spplication for a writ of habeas corpus or proceedings for
false imprisonment or certiorari as appropriate.

Paragrqgh‘i

50. Restrictions on the rights in paragraphs 1 and 2 of this Article occur
mainly in cases of arrest and detention which are dealt with 1n rolatlon to
“Article 9 of the - Covenant.

Paragraph 4

51. The Immigration Control Ordinance (Chapter 74) provides that no
Gibraltarian needs to hold any permit or certificate required under the
Ordinance. In congequence all Gibraltarians have a right to enter and reside -
in Gibraltar. Persons who do not have a right of entry or residence are '
subject to immigration control.

Article 13

52. Subject to certain exceptions, any person who does not have the right of
abode but who is lawfully in Gibraltar may be deported under the Immigration
Control Ordinance (Chapter 74) if a court has recommended deportation after
convicting him of an offence or if, having only a limited leave to enter and
remain, he does not observe a condition attached to the leave or remains
beyond the time limited by the leave or if the Principal Immigration Officer
deems his deportation conducive to the public good. There is also power to
deport the wife and children under 18 of someone against whom a deportation
order has been made.

53. Where a court has recommended devortation, there is an appeal to the
Governor against the recommendation. In all cases the person proposed to be
deported is informed, so far as is possible, of the nature of the allegations
against him and is given the opportunity to anpeal to the Governor who deoldes
vhether the deportation should proceed. : :

Article 14
Paragraph 1

54. Domestic courts and tribunals are open to all persons on an equal basis.
Only certain minor distinctions in the procedural rights of litigants are made

on grounds of their status. For example, an infant may only carry on proceedings
by his guardian or some other person, who is called his next friend (Rules of

the Supreme Court, Order 80, Rule 3(2))( - these are rules in force in England
which apply in Glbraltar)."'
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55. All criminal proceedings are conducted in public, with the exception of
cases involving public security (Official Secrets-Act 1920, s.8(4) - this Act
applies in Gibraltar) cases heard in the juvenile courts from which the public,
but not the press, are excluded (Criminal Justice Administration Ordinance

Cap 36 s- 115), and cases in wvhich, on the ground of public decency, the judge
has a discretion to close the coi rt uhiile evidence of a particularly intimate

character is being given by a child or young person. In the trial of charges :
under the Official Secrets Acts 1911 ~ 1939, the court is only closed (if at all)
during the hearing of such parts of the trial as the judge, in his discretion,
deems desirahle and the sentence must always be passed in public. Civil
proceedings must alsc be conducted in open couft except in certain cases where
nress and public may be excluded on grounds of a kind contemplated in

paragraph (1) of thig Article and on the groundo of decency set out earlier in
this paragraph. :

56. Imbaft1a11+y of e~“ ‘Judicial proceedings is safeguarded by the rule of
natural justice that no man may be judge in his own cause (nemo judex in causa sua)

~:1d by the independence of the judiciary, which is free to administer the laar
under the protection of the law without fearxr or fawour. If, for any reason, a
rzal likelihood of bias can be egtablished, the judgment is voidable. No
inguiry is made whether any bias hags in fact been shown; it is sufficient to .
prove that the judge had an interest in the proceedings. Trial by jury Io:
serious criminal offences provides & further general safeguard against
prejudice in the administration of the law.

Paragraph 2

57. It is a fundamentsl principle of the criminal law that an accused person -ig - =

presumed innocent until proved guilty. The guilt of the accused must be proved
beyond reasonable doubt, and the accused must be acquitted if there is any
reasonable doubt as to his guiit. In general, the burden of proof is on the
prosecution, and never shifts. In a very few cases, however, the persuasive
vurden is on the accused. It is for the accused to prove the defences of
insanity and dimiched responsibility; and in some cases stotutes have placed
the burden of proving certain facts or excuses on the defence. When the burden
of proof is on the accused, it is sufficient for him to prove the exculpating
fact on a balance of probabilities. The burden of proof on the accuqed is thus
never as high as that on the prosecution.

TPearagraph 3(a)

Z8. Summonses and warrants of arrest must give the accused reasonable
information of the nature of the charge against him., A person arrested
without warrant must be told the reason for his arrest; and a written C0py'
of the charge against him is always given to him. Vhere frial is on
indictment, the accused is also entitled to a copy of the information and to a
copy of the indictment (a formal written accusation of the charge).

Paragraph 3(b)

59. The accused must, as a matter of natural justice, be given an adequate
opportunity. to prepare his defence. If the trial is due to take place before
he has had such an opportunity he may apply to the Court for an adjournment.

If the application is genuine, it must be granted; if it is not granted, the
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conviction is liable to be quashed on appeal. As regards facilities, in any
trial on indictment it is the duty of the prOsecutlon to inform the defence of
the identity of their witnesses and of the nature of their evidence. In the
preparation of his defence, the accuged has the right to instruct a solicitor
and counsel of hws cwn choice.

Paragraph 3(c)

60.  Vhere an accused person 1is commltted for trial such commlttal must be to
the next session of the Supreme Court unless such session is due to commence
less than ten days from the date of committal — in such a case committal is to
the next session but one, :

Paragraph 3(4d)

61. In general a defendant has a right to be present at his trial, but the
proceedings may in exceptional circumstances be continued in his absence if he
voluntarily refrains from attending or if by hlo conduct he makes their - -
orderly contlnuatlon impossible.

62, The right of an accused person to defend himself in person or to be
represented by solicitor and counsel of his own choice is an accepted principle.
It is the duty of the judge or magistrate to inform a defendant who appears
unrepresented of his procedural rights and particularly of his rights to
cross—examine witnesses for the prosecution and, at the close of the prosecution
case, to give sworn evidence on his own behalf or to make an unsworn otatement
to call w1tnesse and to address the couri.

63. Legal aid in criminal’ proceedlngs is governed by the Legal Aid and
Agsistance Ordinance (Chapter 86) and normally consists of representation by
counsel, including advice on preparing the case. The power to grant legal -aid
is exercisable where it appears to the court desirable to do so in the interests
of Jjustice and the court must meke an order in certain cases, e.g. where a
person is committed for trial and has not sufficient means to enable him to
acquire such aid. An order must not be made unless it appears to the court =
that the means of the persons concerned are such that he requires assistance in
meeting the costs which he may incur. :

Paragraph 3(e)

64, The accused person, or his counsel if he is represented, has the right to
guestion the witnesses of the prosecution and to call witnesses on his own
account. The defence may secure the attendance of a person as a witness on
behalf of the accused by the issue of a subpoena, which compels the person on
whom it is served to attend a court.

Paragraph 3(f)

65, Vhere a prisoner who is ignorant of the English language is being tried and
is undefended, the evidence must be interpreted for him. If he is defended, the
evidence should be interpreted except when he, or his counsel on his behalf,
expresses a wish to dispense with the 1ncerpret@tlon, and the judge thinks fit
to permit the omission; but the Judge should not permit it unless he is of the
opinion that the accused substantlally understands the evidence to be given
against him. o
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Paragraph 3(g)

66. An accused person is in all cases entitled to make a plea of not guilty.
When a person is arraigned on an indictment:

(&) "he shall in all cases be entitled +o make =z plea of not guilty in
addition to any demurrer or speclal plea;

(b) he may plead not guilty of the offence specifically charged in the
indictment but puilty of another offence of which he might be found guilty on
that indictment;

(c) if he sbands mate of malice or will not answer dlrectly to tbe
indictment, the court may order a plea of not guilty to be entered on his
behalf; and he shall then be treated as having pleaded not guilty. ‘

67. A defendant is a competent witness for -the defence at every stage of
criminal proceedings either on his own behalf or on behalf of any person who -
is tried with him. But he cannot be called as a witness except upon his own
application, and his failure to give evidence must not be made the subject of
any comment by the prosecution (Criminal Justice Administration Ordinance :
section 32).

Paragrdnh A

68. A magistrates' court before which a person between the ages of 14 and 17
is charged with an indictable offence, other than homicide, may, if it
considers. it appropriate and the accused consents, deal with the matter
summarily. Such a court before which a person under the age of 14 is charged
with an offence, other than homicide, shall deal with the matlter summarily
unless the person is charged jointly with a person who has attained the age of
14 and the court considers it necessary in. the interests of justice to commit
them both for trial.

69. Subject to minor exceptions a magistrates! court trying a case summarily
against a person under the age of 17 must sit as a juvenile court. A4 juvenile
court must not sit in..a.room in which sittings of a court other than a juvenile
court are held if a 31tt1ng of that other court has been or will be held there
within an hour before or after the sitting of the juvenile court. The only
persons who are permitted ‘o be present in court are:

(1) members_gnd;officers of the court;

(2) parties in the case, their counsel and witnesses and other persons
directly concerned in thalt case; ' : ‘

(3) newspaper reporters;

(4) other persons specifically authorized by the court to be present.

o newspaner report of any proceedings in a juvenile court may reveal the name,
address or school or include any particulars calculated to lead to the '
1dent1f10amlon of any person under 17 who is accused or is a witness, and no
picture of any such person may be published in a newspaper except by direction
of the court. The parent or guardian of the accused may be required to attend
the court at all stages of the proceedings and must attend at any .stage where
the court thinks it desirable, unless the court ig satisfied that it would be
unreasonable to require his attendance.
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Paragraph 5

70. Any person convicted of an offence on indictment may appeal from the
Supreme Court to the Gibraltar Court of Appeal against his conviction
(Gibraltar Court of Appeal Ordinances - Cndpter 70). Appeal also lies against
any sentence passed for an offence, unless fixed by 1aw. P

71. 1If an appeal against conviction is based upon any ground which involves
a guestion of law alone, or the judge of the court of trial grants a certificate
that the case is fit for appeal on a ground which involveg a question of fact
or a question of mixed law and fact, the appeal lies without leave;  in any
other case, the leave of the Court of Anpeal is requlred.

72. In the case of summary offences, there is a right of appeal from a
magistrates' court to the Supreme Courts

(a) against sentence when the accused pleaded guiltys
and

(b) against conviction or sentence when the accused did not plead guilty. -

73.' An appeal on points of law and jurisdiction lies by way of case stated. to -
the Supreme Court from a magistrates! court and from the Supreme Court, when
that court has determlned an ‘appeal from a maglsurates' court, to the Court of -
Appeal. - i

Paragraph 6

T4. There are no provisions conferring a right on a person convicted of a
criminal offence but later exonerated to receive compensation from puollc funds
for any loss or hardship he may have suffered.

75." ‘However, a person may have a right to bring a civil action for damages
against the percon or authority responsivle if criminal proceedings have been
instituted maliciously and without reasonable cause. In the case of such a
civil action damages are assessed and payment may be enforced by the courts
according to the normal rules applicable in such cases. : v

Paragragh [

76. It is a long established principle of common law, which has been reaffirmed
in several statutes (e. g. Unlawful Oaths Act 1797) that a person may not be -
tried for a crime: (i) in respect of which he has previously been acquitted

or convicted; (ii) in respect of which he could on some previous indictment
have been lawfully convicted; (iii) if the crime is in effect the same or
substantially the same one in respect of which (a) he has previously been
acquitted or convicted, or (o) he could on some previous indictment have been
convicted.

Article 15

T77. The Leglslature of Gibraltar is competent to enact ex post facto orlmlnal
legislation if it regards this as necessary, but there is a powerful presumption
against its d01ng s0, and there is almost certainly no case vhere a general :
criminal statute has created a crime retrospectively. Tt is also a fundamental
rule that no dtatute shall be construed to have a retrospective operation unless
such a construction appears very clearly in the terms of the Ordinance oxr arises
by necessary and distinct implication.
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Article 16

78. There are no cases in vhich a person may be deprived of the protection of
the law. Outlawry proceedings, which had long been obsolete, were finally
abolighed by the Administration of Justice (Miscellaneous Provisions)

Aet—19%8; sv12 7 As regards—the position—of-unborn-chiltdreny-see-the-section-of-
this Report concerning Article 6.

Article 17

79. Any power a public authority may have to interfere with a person's right
to respect for his private and family life, his home and his correspondence

ust be provided by law. No public authority has any right to 1nterfere with
the se rights other than those provided by law. Although there is no general
statutory right to privacy, particular intrusions may be the subject of actions
in the courts. TFor example, any unauthorized entry on land or buildings is a
trespass which may be restrained by injunction and which will give rise to an
action for damages.

80. Rights of intervention are only granted to public authorities for purposes
contemplated by Article 17. The empowering provigions are found in various
Ordinances. Some examples of powers of entry are the following - the City Flre
Brigade and Fire Services Ordinance 1976; s:19, and the Trade Licensing
Ordinance 1972; s.19. As regards correspondence, private rights are vrotected
by 58.32, 33, 34 and 35 of the Post Office Ordinance (Chapter 128).

8l. Control of prisoners! correspondence is provided by regulation 28 of the

Prison Regulations: this regulationis,.however, not applicable to correspondence

with a legal adviser.

Article 18

- 82, There are no restrictions imposed by law on freedom of thought, conscience

and religion or helief.

83, Freedom to manifest onets religion or beliefs is restricted by law only to
the extent that this is necessary to secure public safety, order, health or
morals or the rights of others.

84. Interference with any of these freedoms will normally constitute-a civil.
or criminal wrong under the common -law, but in addition a statutory offence is
committed by anyone who disturbs a religious meeting or obstructs a clergyman
or other minister in order to prevent him from officiating at a religious
service (e.g. Criminal Offences Ordinance, s. 247).

85. Although religious worship and instructicn is.an essential feature of the
curriculum of Government and voluntary schools, parents may insist on their
children being excused from attendance at religious worship and instruction
(Baucation Ordinance 1974, s.42(4)).

Article 19

86, The common law knows of no restrictions on the right to hold opinions; and
it does not inhibit freedom of expression save in respect of gtatements which
are in contempt of court,- blasphemous, - seditious, defamatory of another person,
in breach of confidence or likely to proveke a breach of the peace. Any-
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estrictions on freedom of expression and the freedom to receive and impart
1nformatlon other than these can result only from legal provisions enacted by
or approved by the Legislature in the public interest. Examples of such
statutory and other provisions are as follows:-

(a) the Official Secrets Acts 1911-1939 (which are concerned with the
protection of Govermment information in the interests of national securiﬁy3_e§9,);

(b) certain provisions of the Criminal Offences Ordinance (Chapter 37)
vwhich are concerned with the prevention of disorder and incitement to ra01al
hatred and with obscene publications.

There is no government censorship or control of the press. As to control of
prisoners! corresPondence, see the section of this Report’ deallng with
Artlcle 17

Article 20

87. Although criminal law does not in terms prohibit the distribution of
propaganda for war, if the- propaganda, or its manner of presentation, was such -
as to bring the sovereign or government into hatred or contempt or generally
to create disorder, discontent or dissatisfaction, it may amount to sedition,
at least if there is an intention to provoke a breach of the peace. Or if the
propaganda were intended or tended to cause & breach of the peace, and the
language used was threatening, abusive or insulting, a prosecution may lle
under the Criminal Offences Ordinance (Chapter 37).

88, While, again, crlmlnal law does not prohibit the advocacy of natlonal,
racial or religious hatred in the terms provided by paragraph 2 of this

Article, advocacy of hatred may, in certain circumstances, give rise to the
offence of sedition and to an offence under the Criminal Offences Ordinance

(Chapter 37).
Article 21

89. TFreedom of peaceful assembly is one of the oldest common law rights and
there are no restrictions on the exeércise of this right other than those
prescribed by law in the interests of the community as a whole and for the
protection of the rights and freedoms of others. Common law, for example,
forbids assemblies convened with the express object of effecting a breach of
the peace and the Criminal Offences Ordinance (Chapter 37) makes provision for
the regulation of procegsions along the highway.

Article 22

90. There are no legal oogectlons to complete freedom of association other than
those concerned with public safety, national security, and the prevention of
crime. It is unlawful, for example, to organize an agsociation for the purpose
of usurping the function of the police or of the armed forces of the Crowm, or
for the use or display of physical force in promoting any polltlcal obJect
(Criminal Offences Ordinance Chapter 37 .217). -

9l. As regards trade unions, that the usual objects of a trade union are
lawful can be seen from the Trade Unions and Trade Disputes (Conciliation and
Arbitration) Ordinance (Chapter 153). There are no substantive or formal
conditions that must be fulfilled upon the establishment of a trade union.
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92. The United Kingdom is’'a party to the International Labour Orgenisaztion
Convention of 1948 concerning Freedom of Association and Protection of the
Right to Organize and the Convention extends to Gibraltar.

Article 23

Paragraph 1

93. Domestic law accords to the family the proteotion,reqﬁired.by its position
as the natural and fundamental group unit of society.

94. The Marriage Ordinance (Chapter 99) lays down the formalities required for
the solemnization of marriages. These formalities are designed to ensure,

inter alia, that so far as is practicable a marriage entered into under its
provisions may not subsequently be impugned. A breach of these provisions may
attract criminal sanctiong, B

95. During tbe subs1stence of a marrlage uhe rl“ht“ of each spouse vig-a-vis .
third parties are pfotected, inter alia, by the common law action for loss of
consortium if this was due to the defendant's breach of contract or. tort..

(The common Taw actions for enticement and harbouring, and the right %o claim
damages for adultery were abolished by the Contract and Tort (Amendment)
Ordinance 1972. ' Under the same Ordinance damages arising from death caused by
the defendarnt's wrongful act may be recovered by the deceased's wife, husband,
parent, grandparent, child, grandchild, sister, uncle, aunt and the issue of a
brother, sister, uncle or aunt. Under section 55 of the Criminal Offences
Ordinance it is an offence to take away or detain any child under the age of
14 years with intent to deprive its parent of its possession or to harbour a
child knowing it to have been obtained in this way. Section 82 of the same
Ordinance makes it an offence for a person acting without lawful authority or
excuse to take an unmarried girl under the age of 16 out of the possession of
her parent against her parent's will.

96. A marriage ray-be terminated only by the death of one of the parties or by
a decree of dissolution, divorce or mullity pronounced by a court of competent
jurisdiction. . Under the Matrimonial Causes Ordinance (Chapter 101) a divorce
may be granted on the ‘application of either spouse on the ground of adultery or
on the application of the wife that the huOband hags been guilty of rape, sodomy
or bestiglity.

Paragraph 2

97. The right to marry derives from common law and the only general statutory -
restrictions on this right are thoge contained in the Marriage Ordinance
(Cnapter 99). In order that a person domiciled in Gibraltar should have
capacity to contract a valid marriage, the follow*ng conditions must be
satisfied: . _

(a) one party must be mele and the other femaie;i

(b) neither party must be already married;

(c) the male must be over the age of 16?and'the;fema1e over the age of 14;

d . , .. .

(d)' the parties must not be related within the prohibited degrees of
consanguinity or affinity.
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Parag_raph 3

98. It is necessary for a valld marriage that the parties should consent to
marry one ancther. If therefore, there is a mistake as to the person with
whom the marriage cerémony is performed or as to the nature of the ceremony
itself, the marriage is void. However, when a person of full age and mental
capacity goes through a ceremony of marriage there is a presumption of consent
which can only be rebutted by clear evidence.

99. TFraudulent misrepresentation or concealment does not affect the validity
of a marriage to which the parties freely consented with a knowledge of the
nature of the contract. 3But if a person is induced to go through.a ceremony
of marriage by threats or duress, or in a state of intoxication and without
any real congent to the marriage, it is invalid. 1In all such cases the test
of validity is whether there was any real consent to the marriage.

Paragraph 4

"100. A number of steps have been taken in recent years to ensure equality. of

the rights and responsibilities of spouses. For example:

(a) the Matrimonial Proceedings Ordinance (Chapter 96) increased the
povers of a magistrates! court to make matrimonial orders during the subsistence
of a marriage including, in particular, orders concerning the custody and
maintenance of children of the family. A child of the family is defined for
this purpose as a child of both spouses or a child of one. of them who hasg been
accepted as a member of the family by the other, and in either case the child
may be legitimate, illegitimate or adopted.

(b) the Domicile Matrimonial Proceedings Recognition of Divorces and
Legal Separations Ordinance 1974, abolished the common law rule that a woman
acquired the domioile of her husband on marriage. In future a married woman's
domicile is to be ascertained independently of her husband's.

As regards the protection of children, see the section of this Report dealing
with paragraph 1 of this Article.

Article 24

Paragraph 1

101l. By reason of their status as minors, children enjoy a wide measure of

protection by domestic law (without discrimination on any basis). Perhaps the

most 1mportant prov131on in this respect is to be found in seotlon 33 of the
Criminal Offences Ordinance (ChapteL )7) under whichz: S

"If any person who has attained fhe age of sixteen years and has the
custody, charge or care of any child or young person under that age,
wilfully assaults, ill-treats, neglects, abandons, or exposes him, or
causes him to be assaulted, ill-treated, neglected, abandoned or exposed,
in a manner likely to cause him unnecessary suffering or injury to health
(including injury to or loss of sight, or hearing, or limb, or organ of
the body, and any mental derangement), that person shall be gullty of
(an offence) N : . ~
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102. A parent or other person legally liable to maintain a child or young
person is deemed to have neglected him in a manner likely to cause injury to
his health if he has failed to provide adequate food, clothing, medlcal aid
or lodging for him or taken appropriate steps to- procure it.

103. The Employment of Women, Young Persons and Children Ordinance'(Chapter 50)
contains provisions concerning particular aspects of children's welfare
e.g. by imposing restrictions on their employment,

104. Primary responsibility for the care and upbringing of a child is placed on
its parents. It is, for example, the duty of the parent of every child between
the ages of 5 and 16 to ensure that he receives "efficient full-time education
suitable to his age, ability and aptitude either by regular attendance at school
or otherwise" (Education Ordinance 1974). Parents who fail to verform this duty
are liable to be prosecuted. ; ’

105. In disputes between the parents, either may apply for a court order for
custody of or access to their child under the Infants Ordinance (Chapter 78).
Section 5 of the Ordinance provides that the court must in any such proceedings
regard the welfare of the child as the paramount consideration. As to
provision on divorce, see the section of this Report dealing with Article 23.1.

Paragraph 2
106. Section 10 of the Births and Deaths Registration Ordinance (Chapter 12)
provides that in the case of every birth it is the duty:

(a) of the father and mother of the child; and

(b) in the case of the death orx inability of the father and mother, of
each other qualified informant, to give to the registrar, before the explratlon
~of . a period of 21 days from the date of the birth, information of the
particulars required to be registered concerning the birth.

"Qualified informant! includes -
(i) the occupier of the home in which the child was to the knowledge of
that occupier bhorn; -
(ii) any person present at the birth;
(iii) any person hav1ng charge of the child.
The particulars requlred to be registered include the name and the surname by

which at the registration of the birth it is intended that- the chlld shall be
knovmn. L

107. Failure by a parent to give information concerning the birth of his child,
and wilful refusal by any qualified informant to answer any question put to him
by the registrar relating to the particulars required to be reglstered
‘constltute criminal offences.

Paragraph 3
108. Citizenship is govérned by the British Nationality.Act 1948, s.4.
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Article 25

109. The right to take part in the conduct of public affairs is prlmarlly

secured by the elections of renresentatlves to-the Héuse of Assembly. Subject

to certain exceptions, all persons are eligible for election to membership of

the House of Aggembly. The persons who are excluded are aliens, persons under
the age of 18, the mentally ill, bankrupts, and the holders of specified

offices” (1nclud1ng most major Judlclal offices), those employed in the ¢ivil
service of the Crown and members of the regular armed forces of* the Crown
(Conotltutlon of Glbraltar, section 28). " A person who has beer found gullty of

a corrupt or illegal practice at a-previous election may be excluded for a
period of 5 or 7 -years depending on the circumstances. The persons entitled

to vote as electors at a parliamentary election are those persons of 18 years

or over who are resident in Gibraltar or in a neighbouring consular district, are
not subject to any legal incapacity to vote and are either British subJects or
citizens of the Republic of Ireland (Elections Ordinancey Chapter 48), " Persons .
subject to a legal incapacity include persons suffering from severe mental
illness and convicted persons detained in a penal institution. A person found
guilty of .a corriupt or illegal practice at a previous election may also be
disqualified from voting for a period of -five years.

110. The effect of the Constitution of Gibraltar is that a general election must
be held at least once every four years. At such general election, no person may
vote more than once (Elections Ordinance Cap 48). Voting is by secret ballot.

111.1A§pointments to the civil service are made by the Governor who is advised
by the Public Service Commission: such appointments are completely independent
of Ministers. :

Article 26
112, The rule of law is a fundamental principle:

"It means the absence of arbitrary power; effective control of and proper
publicity for delegated legislation, particularly when it imposes penalties;. .
that when discretionary power is granted the manner in vhich it is
exercised should as far as is practicable be defined; that every man
should be respon81ble “to " the ordinary law whether he be private citizen
or public officer; +that private rights should be determined by impartial
and independent tribunals; and that fundamental private rights are
safeguarded by the ordinary law of the land." (Wade and Phillips,
Constitutional Law, 8th Edition, pages 76 %o 7).

It follows that no person oould be deprived of the equal protection of the law
except by'exPress legislation of Parllament. ;

Article 27

113. There are no restrlctlons on the engoyment by any group of perbons of the
rights as to culture, religion and language which are the subject of this
Article, other than those such as are referred to in Article 22(2) of the

Covenant relating to the right of association. Members of any group of persons 7'

are entitled to the same protection of the law as others. Although it is hoped
that minority groups will ultimately be fully integrated into Gibraltarian
society, integration is seen not as a flattening process of assimilation, but as
equality of opportunity accompanied by cultural diversity in an atmosphere of
mutual tolerance.
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ANNEX G

REPORT BY THE GILBERT ISLANDS UNDER ARTICLE 40(1)(a)

RPART.T- —

1. The Covenant does not itself have the force of law in the Gilbert Islands.
Since 1967 the Constitution of the CGilbert Islands has embodied a comprehensive
chapter protecting fundamental rights and. freedoms of the individual. The.
fundamental rights and freedoms so protected broadly accord with those rights -

and freedoms which the Covenant seeks to recognize and, indeed, in many instances
the terminology used in the Constitution and the Covenant is identical. Section 15
of the Constitution gives an individual the right to apply to the High Court for
redress if hé considers that any of the provisions of the Constitution relating to
fundamental rights and freedoas have been contravened in relation +to him. .

2. --So far as possible, this report relates the Articles of the Covenant to the
appropriate section of the Gilbert Islands Constitution and.confines commentarj
and explanation to possible areas of conflict.

PLRT IT

Articles 2 and 3

3. Section 1 of the Constitution provides that every person in the Gilbert Islands
is entitled to certain fundamental rights and freedoms whatever his race, place of
origin, political opinions, colour, creed or sex.

Article 4

4. There has been no occasion for any derogation under this Avrticle to be made
in respect of the Gilbert Islands.

Article 5

5 The :Gilbert Islands has taken no action aimed at the destruction of the rights
and freedoms recognized in the Covenant or at their limitation to a greater extent
than is provided for in the Covenant or is specifically mentioned in this Report.

Article 6

6., Section 2 of the Constitution provides for the protection of the right to life.
The law of the Gilbert Islands does not provide for the punishment of death 'in any
circumstances, The Penal Code (Cap.8) provides that any person who is guilty of
piracy shall be liable to be tried and punished according to the law of England

but expressly provides that where according to the law of England that person would
be liable to. suffer the punlshment of death he shall be sentenced to 1morlsonment
for life,.

Article {

Te Section 5 of the Constitution provides that no person shall be subjected to
torture or to inhuman or degrading punishment or other treatment.
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Article 8

8. Section 4 of the Constitution provides that no person.shall be held in slavery
-or servitude or required to perform forced labour. The definition of "forced
labour" is similar to that in Article G. :

Article 9

9. Section 3 of the Constitution provides for the protection of the right to
personal liberty in terms that follow closely the provisions of Article 9. Further,
the law of the Gilbert Islands provides for the issue of a writ of habeas corpus
where any person is detained against his will other than by a lawful sentence or -
order of the court. : v

Article 10

10. The Prisons Ordinance (Cap 72) contains provisions that ensure that all
prisoners are treated with humanity and with respect for the inherent dignity of
the human person. Accused persons are in all cases confined geparately from
convicted persons, but they mix freely with convicted persons at meal times and
recreational and washing periods. Further, accused persons are not reguired to
work or wear prison uniform and are permitted unrestricted movements at reasonable
times within the prison compound., Practical difficulties existing in the Gilbert
Islands may make the segregation of accused juvenile persons and juvenile offenders
from adults difficult but the situation arises rarely and has not created problems,
The alternative would be cellular confinement which might well amount to solltary
confinement.

Article 11

11, Gilbert Islands law does not permit the imprisonment of any person merely on
the ground of his inability to fulfil a contractual obligation, but a person may
be committed to prison for default in paying a debt under a court order.

Article 12

12, Bection 12 of the Constitution provides for the protection of freedom of
movement. The rights are subject to the restrictions set out in subsection (3),
which includes powers to impose restrictions in the interests of envirommental
conservation as well as the other grounds set out in Article 12, This provision
would assume importance if the Gilbert Islands wished to take measures to prevent
continuing migration to, the over—populated urban areas, as it may well wish to do.
Section 12 also contains provision for the imposition of restrictions on the
movement or residence of persons who do not belong to the Gilbert Iglands. On
Article 12(4), the Immigration Laws of the Gilbert Islands give all persons C
belonging to the Gilbert Islands automatlc right of entry,

Article 13

13. The Deportation of Aliens Ordinance (Cap 78) makes no express provision for
an alien to be allowed to submit his reasons against his deportation and to have
his case revised and to be represented at such a review but the applicant would
28 a matter of admlnlstratlve practice be permitted to be heard and to call

. witnesses. - :
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Article 14

14, Section 8 of the Constitution contains provisions to secure that every person
is afforded the protection of thé law. The provigions of section 8 are substantially

..in accordance with Article 14, save that, having regard to_ the shortage of legal . .

practitioners, there is no right for a person to have legal assistance assigned

to him without payment, as envisaged by Article 14(3)(d). This part of the Article
is already the subject of a reservation on . the part of the United Kingdom in
regpect of the Gilbert Islands. It is unlikely that there will be private
practitioners in the Gilbert Islands for a substantial period. The law of the
Gilbert Islands does not provide for the payment of compensation in accordance
with Article 14(6), but ex gratia payments would be made. The Criminal Procedure
Code (Cap 7) secures that everyone convicted of a crime has the right to his
conviction and sentence being reviewed by a higher tribunal.

Article 15

15." Section 8(4) of the Constitution gives recognition to the right set out in
AI‘tiCle 150 ’

Article 16

16, There are no circumstances in which a person may be deprived of the protectlon
of the law.

Article 17

17. BSection 7 of the Constitution provides for the privacy of the home and other
property., ©Section 10 provides for freedom from interference with correspondence;
Further particular intrusions may be the subject of specific actions in the courts.
For example, an unauthorized. entry on land or buildings is a trespass and an attack
on a reputation may amount to a slander or a libel.

Article 18

18. Section 9 of the Constitution affords protection of freedom of conscience in
very similar terms to Article 18. The Education Ordinance 1976 provides that if’
a parent of any pupil reéquests that such pupil be wholly or partly excused from
attending religious instruction or any act of religious worship in a school the
pupil shall be excused such attendance., In addition a teacher camnot be compelled
to give or be present at a religious instruction or any act of relﬂglous woxship
if to do so would be against the dictates of his con301ence.

Article 19

19. Section 10 of the Constitution affords protection of freedom of expression
in much the same way ag Article 19.

Article 20

20, ulthough the criminal law does not prohlblt the distribution of propaganda
for war as such, if the propagande, or its manner of presentation, was such as to
bring the Sovereign or Government into hatred or contempt, it might amount to an .
offence under the Sedition Ordinance (Cap 9) or the Public Order Ordinance (Cap 95)

Py
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hgain, while the criminal law does not prohibit the advocacy of national, racial
or religious hatred in the terms provided by the Article, advocacy of hatred may,
in, certain circumstances, give rise to an offence under the ‘Sedition Ordinance or
an offence under section 29 of the Publlc Order Ordlnanoe or sectvon )7 of the
Penal. Code.;-

ticles 2] and 22

2l. Section 11 of the Constitution gives protection of freedom of assembly and
association and, in particular, deals with the right to form or belong to political
parties and trade unions. It should be noted, however, that section 11, and indeed
gsection 10 mentioned in the commentary on Article 19, permit, in addition to the
restrictions specified in Articles 19, 21 and 22, the imposition of restrictions
upon public officers - to some extent therefore the rights of public officers

under these Arficles can be curtailed if it is considered that those rights are in
confllct with duties that arise from the performance of ‘their offices. In practice,
however, the right of public officers to join a trade union is ‘ericouraged.,

Article 23

22. Gilbert Islands law and custom recognizes the family ~ and in the case of
custom the extended family ~ as the natural end fundamental group unit of society.
The Marriage Ordinance (Cap 29) provides a simple procedure for men and women of
marriageable age who wish to marry and the Native Divorce Ordinance (Cap 21) (and
s0 far as it applies, imperial legislatic n) provides that a marriage induced by
duress or mistake shall give rise to grounds for divorce. Customary law, as
reinforced by the Maintenance Ordinance (Cap 96) (which gives the court power

to meke a declaration that another person or persons shall be liakle to maintain
a person where it is satisfied that there is a legal or customary obligation to do
so), makes provision for the protection of children in the case of dissolution of
a marriage.

Article 24

25, Children enjoy a measure of protection by virtue of Gilbert Islands law ~

e.g. the Bmployment Ordinance (Cap 84) affords wide protection in the field of
employment and the Penal Code (Cap 8) makes cruelty to children an offence.
Further, customary law, and in particular the Lands Code and the law of succession,
affords wide protection to children. The Registration of Births, Deaths and
Marriages Ordinance (Cap 27) provides that the birth of every child shall be
registered within 10 days and the nationality laws and section 16 of the
Constitution give all children born in the Gilbert Islands the right to acquire

a nationality.

Article 25

24, Sections 10 and 11 of the Constitution, already referred to, implicitly give
persons the right to take part in the conduct of public affairs directly or through
freely chosen representatives. Section 46 of the Constitution provides that the
only qualification for elected membership of the House of Assembly shall be that
the candidate is a British subject or a British protected person and has attained
the age of 21 years, The Elections Ordinance 1977 and the Constitution provide for
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four yearly general elections by universal and equal suffrage with votes cast in
secret. TLastly, provisions inserted in the Constitution by virtue of the Gilbert
Islands (Amendment) Order 1976 establishing a Public Service Commission are
designed to ensure that all those who belong to the Gilbert Islands shall have
access, on general terms of equality, to the public service, '

Articles 26 and 27

25, Sections 1 to 15 of the Constitution and all that has been recited in the
preceding paragraphs of this Report are illustrations of the principles set out
in Articles 26 and 27. In particular, section 13 of the Constitution provides
for protection from discrimination on the grounds of race, place of origin,
political opinions, colour.or creed, It should be noted, however, that
section.13(4) provides -that-the section shall not apply, inter alia, to any law
so far as that law makes provision with respect to persons who do not belong to
the Gilbert Islands.
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ANNEX H |
REPORT BY HONG KONG UNDER ARTICLE 40(1)(a)

Introduction

1. The International Covenant on Civil and Political Rights does not itself
have the force of law in Hong Kong. The obligation assumed under Article 2(2),
which leaves each high contracting party free to decide the method by which it
gives effect to the rights recognized in the Covenant, is fulfilled there by the
provision of safeguards of different kinds operating in the various legal systems
concerned, independently of the Covenant but in full conformity with it.

2. The explanations provided in the present report are confined to the legal
system of Hong Kong. The legal rules of that system follow the legal system of
England and Wales and fall into two main categories - rules prescribed by
legislation and rules to be deduced from the decisions of courts of authority.
Those of the latter category are themselves derived from two sources - first,

the common law proper {that is, the laws and customs which have received gudlclal
recognition from early +1mes) and, secondly, the interpretation of legislation.
The legal rules concerning human rights and freedoms are not embodied in any one
legislative instrument or in a series of such instruments. They derive both
from legislation, in many fields, and from case law and, particularly because

- of the nature of the latter, "cannot be succinctly and comprehensively enumerated.

This report contains, however, short general explanations, article by article,

or legal rules concerning the rights recognized in the Covenant, citing, where
appropriate, the principal legislative enactments and administrative instructions
in which the rules are embodied. (The full texts of these instruments are
available to the Human Rights Committee.) The explanations in this report -
should not, therefore, be regarded as an exhaustive statement of the safeguards
provided.

3. In instances where measures giving effect to the provisions of the Covenant
in Hong Kong differ from those in England and Wales, brief descriptions of the
Hong Kong measures are included in the relevant paragraphs of Part II of this
report. )

Articie 2

4. The measures which give effect to the rights recognized in the Covenant are
applied without distinction between individuals on any such basis as is mentioned
in this article. Where appropriate they are described elsewhere in this report.
Members of the disciplined services and persons detained in penal establishments
are governed by special rules for the preservation of service and custodial
discipline.

5.  Although the law in Hong King does not confer a specific. right of action

in respect of violation of any basic rights or freedoms as such, prevention of
the free exercise of the rights and freedoms set forth in the Convention will
normally involve some unlawful interference with the person, liberty or property
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of the victim for vwhich the law provides a civil remedy or a criminal sanction.
The fact that a defendant was acting in an official capacity affords no defence,
and proceedings can be brought against public authorities (including in general,
the Crown, as they can against private individuals, There are no restrictions

on a person's right of recourse to the courts and legal =id is generally available
for cases at District and High Court 1evel for those who cannot affort to pay for

legal  assistance.

e Uhder Article XXVI {9) of the Royal Instructions from Her Majesty to the
Governor of Hong Kong, the Governor is not permitted, without the consent of the
United Kingdom Government, to enact any legislation in Hong Kong whereby persons
not of European birth or descent may be subjected or made liable to any
disabilities or restrictions to which persons of European birth or descent are
not also subjected or made liable.

Article 3

7. The measures which give effect to the rights recognized in the Covenaht a@ply
equally to men and women.

8. Additionally, under the Married Persons Status Ordinance, which came into
effect on 7 October 1971, the position of married persons of either sex was
largely equated. The Ordinance consolidated a number of existing provisions and
also contained additions and amendments to the law. Amongst these amendments were
provisions abolishing all 1eSura1nt upon anticipation and alienation, past or
future, purporting to attach to the enjoyment of any property by a woman which
could not be attached to the enjoyment of that property by a man. In addition,
it 'was provided that a married woman, whether an infant or not, can appoint an
attormey on her behalf for the purpose of executing any deed or doing any other
act which she may execute or do.

9. The Intestates' Estate Ordinance, which came into effect in October 1971,
has abolished the inequality between males and females in rights of succession to
estimates and gives .a widow and a female child rights of inheritance on intestacy.

Article 4

10. No derogations under this Article have been made in respect of Hong Kong. .
Article 5
kﬂﬂapqmj;

11. Hong Kong has taken no action aimed at the destructlon of the rights and
freedoms recognized in the Covenant or at their limitation to a greater extent
than is provided for in the Covenant. Where appropriate, the sections of this
Report dealing with the rights and freedoms concerned describe the limitations.
which have been placed on their exercise.,
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Paragraph 2

12, The safeguards which, in Hong Kong, give effect to the rights recognized

in the Covenant exist independently of the Covenant which does not itself have

the force of lcw. The zbsence of any rights from the Covenant or their regtricticn
thereunder could not therefore be used as a pretext for derogating from.any of

the other fundamental human rights enjoyed by persons ir Hong Kong.

Article 6

Pttt S0 Lot e O

1%, The right to life recognized in this paragraph is protected both by the
criminal law and by the civil law. The taking of a person's life, save in
certain exceptional conditions, is (provided that the requisite degree of
intention or criminal negligence can be proved) a criminal offence, usually
amounting to murder, manslaughter or infanticide, according to the circumstances.
The exceptional conditions include cases where the taking of life occurred:

(1) in pursuance of a sentence of a courts

(2) in exercise of the right of self-defence (provided that no more forcé
is used than is reasonable in the circumstances);

“(3) in the prevention of crime, provided, again, that no more than
reasonable force is used.

14. If death is caused by a negligent act or by an intenticnal and unjustified
act, it is a wrong against the deceased, and his personal representative can,

by virtue of the Law Amendment and Reform (Consolidation) Ordinance (Chapter 23),
bring an action in tort-(i.e. civil wrong) against the person whose act: caused
the death or against the latter's employer if the act was carried out in the

course of that person's employment.

15. The above-mentioned provisions o. the criminal law (and probably also
those of the civil law) do not apply in relation to unborn children. However,
an attempt to procure an abortion will generally constitute an offence under
section 46 of the Offences Against the Person Ordinance (Chapter 212), :
punishable with life imprisonment, unless authorized under section 47A of that
Ordinance. This section provides for the medical termination of pregnancy,
under prescribed conditions, where two registered medical practitioners are of
the opinion that the continuance of the pregnancy would involve risk to the
life of the pregnant woman, or of injury to the physical or mental health of
the pregnant woman greater than if the pregnancy were terminated.

Paragraph 2

16. The sentence of death can be passed only for murder, treason and piracy
with violence. The penalty can only be carried out pursuant to a final
Judgment given by a Competent Court.
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Par aph

17. Pursuant to the Convention on the Prevention and Punishment of the Crime
of Genocide, section 9A of the Offences Against the Persons Ordinance (Chapter 212)
provides that genocide is an offence punishable with imprisomment for life if the

:?*dffencemoonsistSMOfwthewki}iingweﬁmanywpersonTuersniimneﬁv—withmimprisonment_o£mmmwmww“w.wm»

not more than 14 years.
Par aph

18. In those cases where a person may be sentenced to death, he may petition
for the commutation of his sentence. A pardon or commutation of sentence may be
granted in all cases in the exercise of the prerogative of mercy.

Paragraph 5

19. Judgment of death cannot be passed upon any pérson who, at the time of the
offence, was under the age of 18, nor may it be passed upon an expectant mother -
(Crlmlnal Precedure Ordinance (Chapter 221) sections 70 and 77).

Article 7

20. The right not to be subjected to torture or to other forms of ill-treatment
or punishment is protected both by the criminal law and by the civil law. Any
use of force against a person, save in exceptional circumstances or as
specifically sanctioned by the law, is (provided that the requisite degree of
intention or criminal negligence can be proved, a criminal offence, usually
amounting to assault or battery. The exceptional circumstances include cases
where the use of force occurs:

(1) in self-defence or the defence of‘property, provided that no more
force is used than is necessary for the purpose; -

(2) in the prevention of crime or in the lawful arrest or detention of an
individual, provided that no more force is used than is reasonable Ain the
- circumstances; :
'(3) in the course of the lawful. éorrectian of a child by its parenf or
of a pupil by its teacher, provided that the correction is reasonable and
moderate considering the age, health and sex of the child.
21. For a limited number of offences a court may order a male offender to be
punished by caning (Corporal Punishment Ordinance (Cap 222) ). Such punlshment
is limited in the-.case of an offender: .
(a) below the age of 14, to 6 strokes;
(b>“ between 14 and 17, to 12 strokes; .and

(o) of or above 17, to 18 strokes.
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.22. Rules or Regulations made under the Prisons Ordinance (Cap 234),

Detention Centres Ordinance (Cap 23%9) and Training Centres Ordinance (Cap 280)
also contain powers to punish male inmates for disciplinary offences by caning.
In no case are more than 18 strokes permitted and caning is carried out under
supervision with medical advice. - '

23. A person who has been ill-treated may bring an action in tort for damages
against the person or persons who, it is alleged, were responsible for the assault.,
If the assault was committed by a person in the course of his employment the
action would lie both against that person and against his employer. And in a

case where it was not possible to identify which of several employees was
responsible for an assault, an action for damages could still be maintained
against their employer,

24. Apart from these general provisions further rules have been adopted to

ensure the protection of the individual in particular circumstances. For example,
in addition to their liability to prosecution for any criminal offences they
commit, police officers are liable to be dealt with in internal disciplinary
proceedings for any infringement of the Police (Discipline) Regulations 1977.
Under these regulations a police officer guilty »f unlawful or unnecessary
exercise of authority resulting in. loss or injury to any other person or to the
Government may be punished. Such punishment can range from a reprimand or a

fine to dismissal from the force. '

25. A criminal or disciplinary offence committed by a police officer against

a private person may come to light through a complaint made by that person or
someone acting on his behalf., Police General Orders provide a -system of enquiry
into complaints against the Police Force or a member of the Force. Under these
Orders a "Complaints Against Police Officer" is established under the command

of a Senior Superintendent of Police. Recently there has been established a
"UMELCO Police Group", which is a committee of Unofficial Members of the Executive
and Legislative Councils, whose responsibilities are to:

(a) monitor and,; where it considers appropriate, to review the handling by
the Police of complaints by the public;

(b) to keep under review statistics of the type of conduct by Police
officers which lead to complaints by members of the public;

(c} to identify any faults in Police procedures which lead or might lead
to complaints; and

a0\ . . . .
(d) when it considers appropriate, to make recommendations to the
Commissioner of Police or,when considered necessary, to the Governor.

Article 8

26. There is no slavery, servitude or forced labour, as defined in paragraph 3
of this Article. as being against this Covenant, in Hong Kong.

27. Imprisonment with. hard labour may not be impesed as a punishment for a crime,
A convicted prisoner may, unless excused by the medical officer, be required to do
useful work for not more than 10 hours a day and may be paid for his work at
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approved rates (Prisons Ordinance Chapter 234 - Prisons Rules, Bules 38 et seq.}.
A detainee in- a Detention Centre is required to undertake such work on
instruction as required by the Officer-in-Charge up to a maximum of ten hours

a day, unless excused on medical grounds. Such work shall involve physical -
effort as far as possible and no payrment is made. (Detent$on Centres Oxdinance:
-Chapter-2%9-=BHetention—Centres Regulations;Regulation Pyr—hn-imateina
training centre is required to undertake occupatiocnal training, unless excused
on medical grounds. DPayment is made for such work on release from the Centre = -
(Training. Centres Ordinance, Chapter 280 - Training Centres Regulations,
Regulation 12;.

Article 9

Paragraph 1

28. Among the most important common law rights are liberty of the person and -
freedom from arbitrary arrest.

Parggfaph 2

29. In general, an arrested person must be informed of the true ground of his
arrest, If this is not done the person who effected the arrest, whether a
policeman or a private person, may be liable for false imprisonment. . This
requirement turns on the basic proposition that a person is, prima facie,
entitled to his freedom and is only required to submit to restraint on his-
freedom if he knows in substance the reasons why it is claimed that restraint
should be imposed. All summonses and warrants of arrest must give the accused
reasonable . information of the nature of the charge against him.

Paraggaph 3

30. As a general rule a person taken into custody without a warrant must be
brought before a court as soon as practicable. Whether the apprchension is with
or . without a warrant there must be no unnecessary or unreasonable dplay in taklng
the person before a court.

31. Under the Criminal Procedure Ordinance (Chapter 221} Section 13, the court
or judge may at sny time on application by an accused person order such person
released on bail subject to the imposition of such conditions as are likely +o
result in his subsequent: appearance as required, or as are necessary in the
interests of justice or the prevention of crime.

Paragraph 4

32. The remedy of habeas corpus, which puts an end to illegal confinement,
defends the right of personal freedom. The writ of habeas corpus may be ..
obtained by any person detained against his will, not by a lawful sentence or
order of a court, on probable cause being shown in an affidavit. It may also °
be obtained by any Person acting on behalf of the person detained. Unless the
detention is shown to be lawful, the person detained will at once be set free,
'dlscharge under the writ is flnal and cennot be questioned.
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Paragraph 5

33. An aggrieved party méy take an action in damages'for false imprisomment.
Article 10

Paragraph 1

34. The regulation and management of all penal establishments are governed by
statutory rules made by the Governor in Council. In what they prescribe both for
the conduct and responsibilities of staff at institutions and for the supervision
and care of prisoners, the rules take full account of the United Netions

Standard Minimum Rules for the Treatment of Prisoners.

35. So far as adults are concerned, the Prison Rules (Cap 2354, sub lemﬁ make
explicit provision for the physical welfare of prisoners and fer the care of
their physical and mental healifh. , -

36, The Commissioner of Prisons is subject to the direcction of the Governor.
All institutions are subject to visits by senior officers from the headquarbers
of the Prisons Department. Any magistrate has a statutory right to visit a
prison to which his court commits prisoners. In addition, each penal
institution is visited fortnightly by two Justices of the Peace who are
appointed by the Governor. : :

37. The work of Visiting Justices is voluntary and unpaid and covers two main
formal functionss

(a} it brings into the penal system an independent group of representatives
of the local community to which during their visits any immate may make a2
complaint or requests;

() the regular visiting end inspecting of .all parts of the institution,
paying particular reference to the state of premises, the quality of the
administration as it affects inmates, and the treatment - in its widest sense -
which inmates receive, with a view to reporting and making recommendations to
the Governor on any matter which they consider expedient. The Visiting Justices
are required to inform the Commissioner of Prisons immediately of any abuse
which comes to their knowledge.

38, To enable them to carry out their tasks the Prison Rules give Visiting
Justices the right to enter all parts of the institution at any time, to
examine its records and to talk to any innmate.

39, The Prisons Ordlnance (Cap 234) (Section 8), as amplified by the Prlson
Rules (Rules 7 and 10, , makes provision for the separation of female from nale
prisoners and for female staff to attend female priscners.
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40. The Prison Rules also contain specific provisions concerning particular

aspects of prison treatment. For example, & prisoncr may not be removed irom

association with other prisoners for the maintenance of good order and discipline

or in his own interests, without the Superintendent informing the Commissioner

of Prisons who will review each such order at the expiry of each calendar i
month's confinement and if he considers it desirable order that the prisoner

returms to-Work-in-a8806iatEon -~ LRULE BB rm - n e

41. If the Superintendent orders that a prisoner be put under restraint to

prevent him injuring hinself or others, he is required to give notice of this as

soon as possible to one of the Visiting Justices on duty for the period and to

the medical officer (Rule 67,. The medical officer is required to say whether

he concurs in the order and if he makes any recommendation the Superintendent is
required to give effect to it. Again, the authority of one of the Visitving

Justices and the Commissioner of Prisons is required for a prisoner to be kept

under restraint for longer than 24 hours and the grounds for the restraint and

the time during which it may be continued (which the rule states must not be

longer than necessary, must be given. .

42. Temporary confinement in a special cell is permitted for a prisoner who is

refractory or violent, but not as a punishment nor may a prisoner be so confined
o . 4 "

after he has ceased to be refactory or violent {Rule 68).

43. The circumstances in which prisoners may be punished for offences against
discipline are prescribed in detail in the Rules as arc the offences themselves.
The rules require that, where a prisoner is to be charged, the charge shall be
laid as soon as possible, that the prisoner shall be informed of the charge as

soon as possible and in any case before the charge is inquired into, and that the
ingquiry must begin not later than the next day {provided this is not a Sunday or
public holiday}. At the inquiry the prisoner must have the opportunity of
presenting his own case. All adjudication must be conducted by the Superintendent.
The punishments which may be awarded are prescribed in the rules. {They are:
forfeiture of privileges, stoppage of earnings, separate confinement with ox
without punishment diet, forfeiture of remission of sentence., In addition
unconvicted prisoners may lose certain of their special privileges,; The

maximum period for which these punishments may be awarded are prescribed by the .
Rules. Any prisoner aggrieved by a punishment awarded by the Superintendent mey
appeal to the Commissioner of Prisons.

44. The code of discipline for prison officers is approved by the Governor
under Rule 239 of the Prison Rules. It governs conduct of all members of the
prison staff and details of those aspects of conduct which arise directly from
their unique employment as prison officers. Similarly, because of the naturec
of the employment, strict rules of procedure are laid down for dealing with
offences against discipline.

45, The use of force in dealing with inmates is governed by Rule 237 of the
Prison Rules, and the code of discipline includes provision accordingly. .
With regard to the treatment of immates:
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Rule 239

< Any officer of the Prisons Donurtmﬂnt or . othor person emplojed in the
Prlsons conmlto d1u01p1*nary offence who - :

{h} (i} without proper authority communicates with any ex-prisoner or with
a relative, or friend of any prisoner, or ex-prisoner,
(ii; commmunicates with a prlsonor for an 1mproper purpose,

(iii; zllows any unduc familiarity between a prisoner and himsclf, or
. any other person employed in the prisons,

{iv  discusses his duties, or any matters of discipline or prloon
~ " arrangemont, within the hearing of a prlsonor,

(i: deliberately acts in a manner calculatod to provoke a prisoner or

(3) ih dealing with an inmate uses force unnecessarily or; wherc the
' - application of force to an inmate is necessary, uses undue force.

Superintendents do not have delegated authority to deal with charges involving
the use of force, which have to be remitted vo the Commissioner of Prisoms for
determination. Penalties under the code include dismissal,

46, In general only cases involving minor assault are dealt with within the .
Prisons Depertment. Prison Officers are of course liable to prosccution for any
criminal offences, including assaults, committed whilst on duty, and it is usual
to refer a case to the police for investigation where an inmate has cleaxrly
suffered bodily harm. Similarly, unless investigation shows that an allegation
is clearly groundless, any casc involving an allegation of indecent assault is
referred to the police for inguiry. '

47. It is also possible for inmates or ex-inmates to talke out private summonses
against staff for assault, although this is rare, and under oevtaln conditions
to institute 01v11 qcizlons against staff.

48, Prlsoners have the right to petition the Governor, or sec the Visiting
Justices or a visiting officer of the Government Secretariat about any matter
of prison treatment, (Thc Prison Rules require thet their attention must be
dravn to these rights and this is done by means of notices placed.in prominent
positions throughout institutions which also contain particulars of thelr other
entltlements under the Rules. :

Paragraph Z(a)

49. Rulc 190 of the Prison Rules requires that unconvicted prisoners shall be
kept out of contact with ‘convicted prisoners as far as this can reasonably be-
dones An unconvicted prisoner mey be allowed to have, so far as is consistent
with discipline and good order, any articles which were in his possession when
arrested end are not required for the purposes of justice or suspected of being
wrongly acquired by him. He may also have at his own cost such books, newspapers,
writing materials or other means of occupation as are not considered
objectionable. He may have food and drink sent in from outside the prison
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and may wear his own clothing and have changes of it sent in. Work is optional,
and if an unconvicted prisoner elects to work he receives payment for it. He
may send and receive as many letters, and may receive as many visits as he
wishes within such limits and subject to such conditions as the Superintendent
may direct.

Paragraph 2{Db)

50. Under the Juvenile Offenders Ordinance, Cap 226, a child or young person
under the age of 16 who is brought before a court charged with an offence and is
not released on bail is normelly remanded to a place of detention, which includes
a Remand Home under the administration of the Director of Social Welfare.,

51. A young offender on being found guilty of an offence may be §egtepced to
imprisonment only when he is 14 years of age or above (Section 15&1)(1;, Juvenile
Offenders Ordinance, Cap 226,.

52. As an alternative to imprisonment young offenders, after being the subject
of a report as to suitability prepared by the Commissioner of Prisons, may be
sentenced to detention in a training centre {period 6 months to % years, a
detention centre (period 1 to 6 months) or if they are certified to be drug
dependent to a drug addiction treatment centre (period 4 to 12 months;. The
latter type of custodial treatment being provided for adults as well as young
offenders.

5%. The object of training centres is to bring to bear every influence which
may induce the inmate to lead a wholesome and useful 1life on .release. NMethods
of training include vocational and educational classes, counselling and hobby
groups, with strict discipline, all administered in a progressive system where
inmates have to earn promotion in three grades. All inmates are released to
useful employment or placement in school and are under the supervision, for a
period of 3 years from date of release, of an Officer (After-care, of the Prisons
Department. 4 breach of any conditions in the Supervision Oxrder may result in
person under supervision being recalled for further training. ’

54. The detention centre programme offers an alternative for dealing with young
offenders who have no deep~seated involvement in crime or triad societies
(secret criminal organizations originating in China and existing in Hong Xong,
South Dast Asia, and possibly also in other parts of the world where there are
Chinese communities,. The programme is very demanding, and is composed of
strict discipline and hard work, supplemented by remedial education and
counselling. As for training centres the system is progressive with 3 grades.
The period of aftercare supervision is 12 months from date of release with
recall again as a detervent to further deviant behaviour.

55. Drug dependants in the drug addiction treatment centres undergo withdrawal
under medication, and then participate in a work-counselling-education programme,
Release is always to employment, or placement in school in the case of a young

person who has so chosen, and the period of after-care is 12 months from date of
release.
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56. These and other methods of dealing with young offenders under the control
of the Director of Social Welfare result in only a limited number being admitted
into a prison. There is a special correctional institution to accommodate male
young prisoners where the programme provides for them to follow a half day
vocational training and half day education programme. Wiere it is necessary
for.a young prisoner to be admitted into an adult prison, they are separated
from the adults.

Parég;aph 3

57. In addition to impriscnment there are three forms of custodial sentence
established under the Laws of Hong Kong - drug addiction treatment centres,
training centres and detention centres, ‘the latter two being for young offenders
(14 years of age to under 21, with a section of the detention centre for young
adults (21 years of age to under 25). As already described under paragraph 2(b)
confirmed drug addicts may be sentenced to a period in a drug addiction treatment
centre. The purpose of these centres as stated in the preamble to the Drug
Addiction Treatment Centres Ordinance is to provide for the cure and -
rehabilitation of persons found guilty of criminal offences who are suffering
from addiction to a dangerous drug. Likewise the training centres are to -
provide for the training and reformation of young offenders.

58. Where there are areas in the general treatment and the provision of
assistance and services for the rehabilitation of prisoners which have not

been covered in detail by an ordinance or subsidiary legislation the Commissioner
of Prisons issues standing orders which are binding on all prison officers and
other persons employed in the Prisons Department. These are more specific in
nature and some sections prescribe the types of services for prisoners, and the
standards required. For example Standing Orders 556-5368 provide a

classification and categorization mechanism contributive to the maintenance of
good order and the facilitation of training and rehabilitation: As to services
for prisoners Prison Rule 3%8A, Regulation 12 of the Drug Addiction Treatment
Centres Regulations 1974 and Regulation 14 of the Training Centres ‘ ’
Regulations, 1754 require that education classes are provided for offenders, and
Standing Order 27 for the Training Centres further ensures that inmates attend
educational and vocational classes and are provided with books and classroom
equipment. Standing Order 756 makes provision for offenders who are deemed fit by
the Medical Officer to attend physical education classes. So as to assist i
reintegration into society and facilitate rehabilitation provisions are also
included -in the Training Centres Ordinance, Detention Centres Crdinance and the
Drug Addiction Treatment Centres Ordlnanoe, for a period of supervision and
after-care after an inmate's release from a centre. A

Article 11

59. TUnder Order 49B of the Rules of ‘the Supreme Court (Cap 4, sub leg},A
a debtor can be committed to prison for a maximum period of 1 year upon the
application of the judgment creditor for non-payment of the judgment debt due.
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60, The Code provides, however, that at any time the person so imprisoned

may make written application for his discharge giving a full account of all

his property: such application shall forthwith be brought to the notice of the
court and the debtor, upon the hearing of the application, shall be dlscharged
unless "the judgment creditor shall meke prcof that the judgment debtor's
inability to satisfy thé judgment is attributable to unghstlflable extravagance

inTiving or that the judgment debtor; for—the-purpose-of—avoiding—payment-of
the debt, has wilfully concealed property or his right or interest therein, or - -
LrauduTently transferred or removed property, or commlttea any other act of

bad faith'

61. The provisions exist not for the purpose of punishing a person who, due
to no fault of his own, cannoct pay his debts, but ag a deterrent against that
type of person who chooses to live in extravagance at the expense of his
creditors or, altematively, seeks to evade payment of his debts by Nllfully
concealing, or fraudulently disposing of, his assets.

Article 12

Paragréﬁh 1

62, Hong Kong law does not generally permit any interference with the right of
a person lawfully within Hong Kong to liberty of movement and freedom to choose
his residence within Hong Kong.

Paragraph 2
63. Hong Kong law does not geﬁerally permit any interference with the right of a
person to leave Hong Keng, Any unlawful interference with that right could be

restrained by application for a writ of habeas corups or proceedings for false
imprisonment or certiorari, as appropriate.

Paragraphff

64. Restrictions on the rights in paragraphs 1 and 2 of this Article occur
mainly in cases of arrest and detention which are dealt with in relatlon to _ .
Article 9 of the Covenant.

65. The Prevention of Bribery Ordinance (Cap 201) Drov1des that a person who

is the subject of an investigation in respect of an offence alleged or suspected
to have been committed by him under that Ordinance may be required by a Magistrate
to surrender any travel document in his possession.

66. The Inland Revenue Ordinance (Cap 112 provides that a judge may by order
restrain from leaving Hong Kong any person who has not paid, or furnished security
for payment of any tax due from such perscn.

67. Also, under Order 44A of the Rules of the Supreme Court, the Court may
require a Dpfendant who is shown to be about to leave Hong Kcng to furnish security
for the amount of any judgment that may be given against him,
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Paragraph 4

€8. The Immlgratlon Ordinance (Cap 115) confers the "Right to Land" on three
categories of persons: .

(a) a "Hong Kong belonger"®

. (i) a British subject born in Hong Kong;
(ii) a British subject by naturalization in Hong Kong;

(iii) a British subject by registration in Hong Kong under section 7(2)
of the British Nationality Act 1948;

(iv) a British subject who is or has been married to, or is the child
of, a person covered by (i)s (ii) or (iii) above,

. - (b) a "Resident United Kingdom belonger"

(i} a person who is a citizen of the United Kingdom and Colonies by
virtue of his birth, adoption naturalization or registration in
the United Kingdom, who has at any time been ordinarily resident
in Hong Kong for a continuous period of not less than seven years;

: (ii) the wife and child of a person covered by (b)(i) above whd has
at any time been ordinarily resident in Hong Xong for a continuous
period of not less than seven years.

(¢) a_"Chinese resident"

This is a person who is wholly or partly of Chinese race and who has
at any time been ordinarily resident in Hong XKong for a continuous
period of not less than seven years.

69. Under the law, the onus of proof of claiming such right to land lies on the

‘ person concerned. Persons under category (a), are exempt from deportation under
any circumstances. The latter two categories are protected from being deported
from Hong Kong, save in very limited circumstances.

Article 13

70. A reservation to Article 13 was made in respect of Hong Kong. Aliens A
lawfully in Hong Kong may be deported, by order of the Governor in Council, only
if they have been convicted of a serious offence against the law or if the
Governor in Council deems their-deportation to be conducive to the public good.

7l. There is no right to have cases reviewed and only in the case of aliens of

. Chinese race, who have at any time been ordinarily resident in Hong Kong for a
continuous perlod of not less than seven years, is there a right to make
representations prior to a deportation order belng made,
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72. The Governor may make a removal order against an alien requiring him to.. .
leave Hong Kong if he is an undesirable immigrant who has been ordinarily
resident in Hong Kong for less than three years. There is no right of review -
or representation in such cases.

Article 14

Paragraph 1

73. Domestic coutrts and - tribunals are open to all persons on an equal basis.
Only certain minor distinctions in the procedural rights of litigants are made

on grounds of their status. For example, an- 1nfant may only carry on proceedings
by his guardien ad _litem or some other person, who is called his next friend
(RLlGS of the Supreme Court, Order 80).

74, All criminal- proceedings are conducted in public, with the exception of
cases involving public security (Official Secrets Act 1920,s 8(4)), cases heard
in the juvenile courts from which the public, but normally not . the. press, are
excluded (Juvenile Offenders Ordinance (Cap 226, 8 SD,H and cases in which, on
the ground of public decency, the judge hosadiscretion to close the court while
evidence of a particularly intimate character is being given by a child or young
person. In the trial of charges under the Official Becrets Acts 1911-1939, the
court is only closed (if at all) during the hearing of such parts of the trial
as the judge, in his discretion, deems desirable and the sentence must always be
passed in public. Civil proceedings must also be conducted in open court, except
in certain cases where press and public may be excluded on grounds of a kind
contemplated in paragraph \1) of this Article.

75 Impartiality of all judicial proceedings is safeguarded by.the rule of
natural justice that no man may be judge in his own cause (nemo judex in

causa. sua) and by the independence of the judiciary, which is free t6 administer
the law under the protection of the law without fear or favour. If, for any
reason, a real likelihood of bias can be established, the judgment is voidable.
No inguiry is made whether any bias has in fact been shown; it is sufficient to
prove: that the judge has an interest in the proceedings. Trial by jury for
seriots:criminal offences provides a further general safeguard against prejudice
in the administraticn of the law. As regards the indepéndence of the judiciary,
High Court and District Court judges are removable from office only for
misconduct and then only upon the advice of the Judicial Committce of Her Majesty
The Queen's Privy Council.

Paragraph 2

76. It is a fundemental principle of the criminal law that an accused person
is .presumed innocent until proved guilty. The guilt of the accused must be
proved beyond reasonable doubt, and the accused must be acquitted if there is
any reasonable doubt as to his guilt. In general, the burden of proof is on
the prosecution, and never shifts. In a very few cases, however, the
persuasive burden is on the accused. It is for the accused to prove the
defences of insanity and diminished responsibility; and in some cases statutes
have placed the burden of proving certain facts or excuses on the defence,
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Thus by statute (Crimes Ordinance (Cap 200)), a person charged with making or
possessing an explosive substance must prove that he was doing so for a lawful
object. There are also certain presumptions raised against persons in respect of
whom certain facts have been proved in relation to the manufacturing, possession
or trafficking in dangerous drugs under the Dangerous Drugs Ordinance (Cap 134).
When the burdean of proof is on the accused, it is sufficient for him to prove

the exculpating fact on a balance of probabilities. The burden of proof on the
accused is thus never as high as that on the prosectuion.

Paragraphgﬁ(a)

77. Summonses and warrants of arrest must give the accused reasonable
information of the nature of the charge against him. A person arrested withdut
warrant must be told -the reason for his arrest; and a written copy of fthe charge
against him is always given to him. Where trial is on indictment, the accused
is also entitled to a copy of the information and to a copy of the indictment

(a formal written accusation of the charge)

Paragraph 3(b)

78. The accused must, as a matter of natural Justice, be given an adequate
opportunity to prepare his defence. If the trial is due to take place before
he has had such an opportunity he may apply to the Court for an adjournment.

If the application is genuine, it must be granted; if it is not granted, the
conviction is liable to be quashed on appeal. As regards facilities, in any
trial on indictment it is the duty of the prosecution to inform the defence of
the identity of their witnesses and of the nature of their evidence. Should any
available relevant credible evidence be withheld, and subsequently discovered .
by the defence, an appeal can only result in the conviction being quashed; the '
Court of Appeal cannot order a new trial in these circumstances. In the
preparation of his defence, the accused has the right to instruct a solicitor
and counsel of his own choice. o

Paragraph 3{c)

79« Whilst there are no statutory provisions setting down time limits between
date of arrest or charge and date of trial, the Courts do accord priority to
the hearing of criminal cases, especially those where the charge is of a serlous
nature or the accused is remanded in custody awaltlﬂg trial,

Pardgraph 3(d) -

80. In general a defendant has a right to be present: at his trial, but the
proceedings may in exceptional circumstances be continued in his absence if he
voluntarily refrains from attending.

8l. The right of an accused person to defend himself in person or to be o
represented by solicitor and counsel of his own choice is an accepted principle.,
It is the duty of the judge or magistrate to inform a defendant who appears
unrepresented of his procedural rights .and. particularly of his rights to
cross—examine witnesses for the progsecution and, at the close of the prosecutlon
case, to give sworn evidence on his own behalf to-make an unsworn statement or
to remain silent, to call witnesses and to address the court.
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82, Legal aid is available in all criminal cases in the Court of Appeal and
the High Court, and in the District Court to pexrsons accused of an offence
carrying a maximum. penalty of 14 years or more imprisonment. It has been
agreed, in principle, that legal aid will in due course be extended to all

persons accuscd of any criminal offences in the District Court.

Criminal Procedure Ordinance (Cap 221). However in cases involving a capital
charge a judge may grant legal aid and may exempt the accused from payment of
contributions towards the cost of such legal aid.

84. In other cases an accused person to whom legal aid has been granted is

required to make a contribution towards the cost of such aid unless his financial
resources do not exceed certain financial limits. Free legal aid is available to
those whose financial resources do not exceed those limits. '

Paragraph 3(e)

85. The accused person, or his counsel if he is represented, has the right
to question the witnesses of the prosecution and to call witnesses on his own
account, The defence may secure the attendance of a person as a witness on
behalf of the accused by the issue of a subpoena, which compels the person on
whom it is served to attend a court.

Paragraph )

86. Where an accused person who is ignorant of the English language is being
tried and is undefended, the proceedings must be interpreted for him, If he is
defended, the proceedings should be interpreted except which he, or his counsel
on his behalf, expresses a wish to dispense with the interpretation, and the
Judge thinks fit to permit the omission; but the judge should not permit it
unless he is of the opinion that the accused substantially understands the
proceedings. in accused person is not required to pay for the services of an
interpreter.

Paragraph 3(g)

87. An accused person is in all cases entitled to make a plea of not guilty.
Under section 51(1) of the Criminal Procedure Ordinance (Cap 221),
when a person is arraigned on an indictment:

(a) he shall in all cases be entitled to make a plea of not guilty in
addition to any special pleas

(b) he may plead not guilty of the offence specifically charged in the
indictment but guilty of another offence of which he might be found guilty on
that indictment;

(c) If he stands mute of malice, or will not answer directly to the
indictment, or pleads guilty to a charge of a capital offence, the court may
order a plea of not guilty to be entered on his behalf, and he shall then be
treated as having pleaded not guilty.

—
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- 88. A defendant is a competent witness for the defence at every stage of
criminal proceedings either on his own behalf or on behalf of any person who
is tried with him. But he cannot be called as a witness except upon his own’
application and his failure to give evidence must not be made the subject of
any comment by the prosecution (Criminal Procedure Ordinance (Cap 221) & 54)).

Paragraph 4

89. Juvenile Courts are established under the Juvenile Offenders Ordinance
(Cap'226) and persons under 16 years of age must be dealt with by those courts
unless the charge is one of homicide or in some cases where a Juvenlle 1s
jointly charged with a person over 16. -

90. A juvenile court is composed of a permanent magistrate specially appcinted
for the purpose, who may be advised as to sentence by 2 persons selected by him
from a panel appointed for this purpose. A juvenile court must not sit in a
room in which sittings of a cocurt other than a Jjuvenile court are held if a
sitting of that other court has been or will be held there within an hour

before or after the sitting of the Juvenile court. The only persons who are
permitted to be present in court are:

(1) officers of the court;

(2) parties to the case, their solicitors and counsel, witnesses and
othersdirectly concerned;

(3) newspaper reporters (unless excluded);
(4) other persons specifically authorized to be present.

No newspaper repcrt or report by sound or television broadcasts of any
~proceedings in a Jjuvenile court may reveal the name, address or school or
include any particulars calculated to lead to the identification of any person
under 16 who is accused or is a witness, and no picture of any such person may
be published in a newspaper except by direction of the court. The parent or
guardien of the accused may be required to attend the court at all stages of
the proceedings and must attend at any stage where the court thinks it
desirable, unless the court is satisfied that it would be unreasonable to
require hlS attendance. The court must explaln the substance of the charge in
simple language, and in those cases where the accused is not legally represented
and makes assertion the court must put such assertions to the witness in the
form of questions. After there is a finding of guilt the court is required to
receive the fullest possible information from a variety of sources.

Paragraph 5

91. Any person convicted of an offence on indictment may appeal from the High
Court or District Court to the Court of Appeal against his conviction (Crlmlnal
Procedure Ordinance (Cap 221) s 82/) Appeal also lies against any sentence
pessed for an offence, unless fixed by law; against a verdict of not guilty

by reason of insanity; and against the finding of a jury that the defendant was
under a disability. '
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92, If an appeal against conviction is based upon any ground which involves

a question of law alone, or the judge of the court of trial grants a certificate

that the case is fit for appeal on a ground which involves a question of fact or

a question of mixed law and fact, the appeal lies without leave; in any other

case, the leavc of the Court of Appeul is required (Criminal Procedure
- Ordinance (Cap 221} s 82(2,;. - .

9% -—Appeal-lies -with—leaveto-the Judicial—Committee-of-Her Majesty's-Privy - - mrmomomos
Council from the Court of Appeal on an appeal to it. Leave cannot be granted .
unless the Court of Appeal certifies that a point of law of general public

importance is involved in the decision and it. appears to it or to the Judicial

Committee that the point is one which ought to be considered by the Judicial

Committee.

94.  In the case of suimary oflences, there is a right of appeal under the
Magistrates Ordinance (Cap 227} from a magistrates' court to a judge of the
Supreme Court '

\a) against sentence when the accused pleaded guilty; and

(b} against conviction or sentence when the accused did not plead guilty.

Paragraph 6

95. There are no provisions conferring & right on a person convicted of a
criminal offence but later exonerated to receive compensation from public
funds for any loss or hardship he may have suffered. ‘

96. However, a person may have a vight to bring a civil action for damages
against the person or authority responsible if criminal proceedings have been
instituted maliciously and without reasonable cause. In the case of such a civil
action damages are assessed and payment may be enforced by the courts according
to the normal rules applicable in such cases.

- 97. Where, after a person has been convicted by a final decision cf a criminsl
offennce and, as a result of the emergence of fresh information, the conviction

is found to be wrong, ex gratia payment cut of public funds is normally made. .
This excludes acquittal in the normal course of trial and appeal, but applies

in cases where the Governor, in the light of the fresh information, either

grants a free pardon or refers the case to the Court of Appeal, and the Court

either quashes the conviction or orders a retrlal vhich resultp in an aoqulttal

Paraggagh j

98. It is a long establlshed principle of common law that a person may not be
tried for a crime: \1* in respect of which he has previocusly been acquitted or
convicted; (11 in respect of which he could on some previous indictment have
been lawfully convicted; (iii, if the crime is in effect the same or
‘substantially the same one in respect of which (a) he has previously been
acquitted or convicted, or (b) he could on some prev1ous 1ndlotmenb have been
convicted.,
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Article 15

99. The Hong Kong legislature is competent to eract ex post facto criminal
legislation if it regards this as necessary, but there is a powerful presumption
against its doing so, and there is almost certainly no cage where a general
criminal statute has created a crime retrospectively. It is a fundamental

rule that no statute shall be construed to have a retrospective operation

unless such a construction appears very clearly in the temms of the Ordinence,
or arises by necessary and distinct implication. The position as regards the
penalty attached to a crime is similar.

Article 16

100, There are no cases in which a person may be deprived of the protection of
the law. '

Article 17

101. Any power a public authority may have to interfere with a person's right
to respect for his private and family life, his home and his correspondence must
be provided by law. No public authority has any right to interfere with these
rights other than those provided by law. Although there is no general stetutoxry
right to privacy, particular intrusions may be the subject of actions in the
courts. For example, any unauthorized entry on land or buildings is a trespass.
which may be restraihed by injunction and which will give rise to an action for
demages. . :

102. Rights of intervention are only granted for specific purposes provided by
the law.

Article 18

103. There are no restrictions imposed by law on freedom of thought,
conscience and religion or on freedom to change religion or belief. Freedom
to manifest one's religion ox beliefs is restricted by law only to the extent
that this is necessary to secure public safety, order, health or morals or the
rights of others. Interference with any of these freedoms will normally
constitute a civil or criminal wrong under the common law., There is no
restriction on the liberty of parents or legal guardians to ensure the
religious and moral education of their children in conformity with their own
convictions. : : '

Article 19

104. The common law knows of no restrictions on the right to hold opinions;
and it does not inhibit freedom of expression save in respect of statements
which are in contempt of court, blasphemous, seditious, defamatory of another
person; in breach of confidence or likely to provoke a breach of the peace.

Any restrictions on freedom of expression and the freedom to receive and impart
information other then these can result only from legal provisions enacted by.
or approved by the Hong Kong legislature in the public interest.
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Examples of such statutory provisions are as follows: o

(a; the Official Secrets Acts 1911-1939 (whioh are concerned with the -

N

protection of Governmment information in the interests of national security, etc.);

(b} the Public Order Ordinance (Cap 245) (the relevent portions of which

—gre-concerned withtie prevention of discrder); and

(o) the Objectionable Publications Ordinance (Cap 150. (Which concerns
the protection of morals ).

Article 20

105, A reservation to irticle 20 was made in respect of Hong Kong. Although
criminal law does not in terms prohibit the distribution of propaganda for war,

if the propaganda, or its manner of presentaticn, was such as to bring the
sovereign government into hatred or contempt or generally to create disorder,
discontent or dissatisfaction, it may amount to sedition, at least if there is an
intention to provoke a breach of the peace., Or if the propaganda were intended or
tended to cause a breach of the peace, and the language used were threatening,
abusive or insulting, a prosecution may lie under the Crimes .Ordinance (Cap 200
or the Public Order Ordinance (Cap 245).

106,  While, again, criminal law does not prohibit the advocacy of national,
racial or religious hatred in the terms provided by paragraph 2 of this Article,
advocacy of hatred may, in certain circumstances, give rise to offences under
the Crimes Oralnance 01 the Public Order Ordinance.

Article 21

107. There are no restrictions in Hong Kong on the right of peaceful assembly
other than those prescribed by law in the interests of the community as a whole,
and for the protection of the right and freedom of others. However, meetings
and processione in public places are regquired to be licenced under the Publlc
Order Ordinance (Cap 245). :

Article 22.

108. Part IVA of the Employment Orxdinance (Cap 57/ enables Hong Kong to comply
with the Intemational Labour Convention No. 98 \nght to Organize and Collective
Bargaining Convention 1949). This oxdinance confers various rights on employees,
including:

(a) the right to be and to become a member or an officer of a trade
union registered under the Trade Unions Ordinance;

(b) the right, whether he is a member or an officer of a trade union, to
take part in the activities of the trade unions and

(c) the right to asscciate with other persons for the purpose of fofmlng
or applying for the registration of a trade umion,
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109,  There are no regular armed forces in Hong Kong other than those under
the direct administration of the United Kingdom. Members of these forces,
including locally enlisted personnel, are not permitted to join unions by
virtue of the regulations which govern these forces. Members of the Royal
Hong Kong Regiment and the Royal Hong Kong Auxiliary Air Force, both of which
N are part-time volunteer forces,; are not prohibited from being members 01
“unions in connexion with their full-time employment. However, members of
the Royal Hong Kong Police Force are prohibited by section 8 of the P071oe
' Porce Ordlnance from unlon partlclpatlon.

110. Members of the Hawker Control Force (which is a d1301p11ned'body under
the administration of the Director of Urban Serv1ceQ) are requlrea by

section 19 of the Hawker Control Force Ordinance to obtain the prior -consent
of the Director before they may join any registered trade union. So far, no
trade union has been established by members of the force. All- other employees
are free to join trade unions of their own choice. '

' 11k. No attempt has been or will be made by the Government to take legislative
measures which would prejudice, or fo apply the law in such a manner as to
prejudice, the guarantees provided for in International Labour Convention No., 98.

Article 23
Paragraph 1

112, TLegislation and the common law confer on the family the protection which
it requires and deserves as the basic unit of society.

113. A1l marriages in Hong Kong are governed by the provisions of the Marriage
Ordinance. Under this Ordinance, all marriages involve the voluntary union for
life of one man and one woman to the exclusion of all others and marriages may
be contracted only in accordance with the Ordinance in- a marriage registry or a
licensed place of public worship. The provisions of* the Ordinance are designed
to ensure, inter alia, that so far as is practicable a marriage entered into under
its provisions may not subsequently be impugned. 4 breach of the Ordinance's

‘ provisions may attract criminal sanctions.

114. Prior to 7 October 1971, the Marriage Ordinance did not apply to
non-Christian customary marriages duly celebrated in accordance with the personal
law and religion of the parties but, under the Marriage Reform Ordinanee, no-
such marriage may be celebrated in Hong Kong on or after that date. The

Marriage Reform Orxrdinance provides for the preservation of status already
obtained, for the post-registration of Chinese customary and modern marriages

as defined in the Ordinence, and for the dissolution of such marriages..

115. During the subsistence of a marriage the rights of each spouse vis—a—Vig
third parties are protected, inter alia, by the common law action for loss of
consortium if this wasg due to the defendant's breach of contract or tort.
Under the Fatal Accidents Ordinance damages arising from death caused by the
defendant's wrongful act may be recovered by the deceased's wife, husband,
parent, grandparent, child, -grandchild, brother, uncle, aunt and the issue
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of a brother, sister, uncle or aunt. Under section 43 of the Offences Against
the Person Ordinance it is an offence +to take away or detain aeny child under.

the age of 14 years with intent to deprive its parent of its possession or to .
harbour a child knowing it to have been obtained in this way. B

116. A marriage may be terminated only by the death of one of the parties or "
by a decree of dissolution, divorce or nullity prenounced by a court of competent

. SR

jurisdiction, except in the case of tHé CHiriess customary and modern marriages
mentioned in paragraph 114 above, which may be terminated in accordance with the
special provisions of the Marriage Reform Ordinance. Under the Matrimonial
Causes Ordinance a divorce may be granted on the application of either spouse on
the ground that the marriage has irretrievably broken down. Proof of certain
facts, e.g. the respondent's adultery, will give rise to a presumption of
breakdown. Under the Matrimonial Proceedings and Property Ordinance, a court
may not, save in exceptional circumstances, pronounce a decree absolute of
divorce unless satisfactory arrangements have been made for the welfare of any
children of the marriage.

Paragraph 2

117. The right to marry derives from common law and the only general statutory
restrictions on this right are those contained in the Marriage Ordinance. In -
order that a person should have capacity to contract a valid marriage in

Hong Xong, the following conditions must be satisfied:

(a) one party must be male and the other female;
(b) neither party must be already marrieds
(c) both parties must be over the age of 165 and

(d) the parties must not be related within the prohibited degrees of
consanguinity or affinity. '

Paragraph 3

118. It is necessaxry for a valid marriage that the parties should consent to .
marry one another. If, therefore, there is a mistake as to the person with whom

the marriage ceremony is performed or as to the nature of the ceremony itself,

the marriage is void. However, when a person of full age and mental capacity

goes through a ceremony of marriage there is a presumption of consent which can

only be rebutted by clear evidence.

119. Fraudulent misrepresentation or concealment does not, apart from duress

or mental disorder and apart from the concealment of pregnancy by another man .
or of a venereal disease in a communicable form, affect the validity of a marriage
to which the parties freely consented with a knowledge of the nature of the
contract. But if a person is induced to go through a ceremony of marriage by
threats or duress, or in an unsound state of mind and without any real consent

to the marriage, it is invalid. In all such cases the test of validity is

whether there was any real consent to the marriage.
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Paragraph 4

120. A number of steps have been taken in recent years to ensure equality of
the rights and responsibilities of spouses, For example:

v . - (a) the Matrimonial Proceedings and Property Ordinance gives the District
Courts power to make orders during the subsistence of a marriage regarding
maintenance of a spouse or child of the family. 4 child of the family ‘is

' defined for this purpose as a child of both spouses or a child who has been
treated by both spouses as a child of their family, and in either case the
child may be legitimate, illegitimate or adopted;

¥ {bl the Matrimonial Proceedings =nd Property Ordinance gives to a court
hearing a petition for divorce, nullity or judicial separation wide powers to
order appropriate financial provisions 1o be made by either spouse, including
the transfer and settlement of property. The court is to exercise its powers
so as to place any child of the marriage so far as it is practicable and, having
‘ regard to the financial resources and needs of the parents, just to do so, in
the financial position in which the child would have been if the marriage had
not broken down and each of the parents had properly discharged his or her
financial obligations and responsibilities towards the child.

As regards the protection of children, see the section of this Report dealing
with paragraph 1 of this Article. T

Article 24, Para. 2

121. The Births and Deaths Registration Ordinance provides that in the case
of any child bommn alive in Hong Kong, it is the duty:

: (a) of the father, or in the case of his death, illness, absence or
inability, of the mother of the child, or

{(b) in the case of death, illness, absence or inability of the father and
the mother of the child, of any other qualified informant,

. to give to the registrar, within 42 days after the date of such birth, information
of the particulars required -to be registered concerning the birth and to sign the
register. . : » ' :

122. In the event of failure by the father, mother and any qualified informant
to register a birth within 42 days, it is the duty of the registrar to procure
by all means in his power the best and most accurate information respecting such
birth and .to cause the same to be registered.

123. The particulars required to be registered include the date of birth, sex,
name of child if given at the time of registration, name and surname of father
and name and maiden surname of mother, rank or profession of father and :

v description and residence of informant. However in the case of an illegitimate
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child, no person shall, as father of such child, be required to give information
concerning the birth of such child, and there shall not be entered in the
register the name of any person as father of such child, except at the joint.
request of the mother and of the person acknowledging himself to be the father,
and such person shall in such case sign the register together with the mother.

154, "Qualified informant” for birth includes:

fa} the occupiexr of the héuse in which the child has been born or any
verson present at the births : ’

(b) the person having charge of any public institution, convent or other
charitable or religious institution where any child is born or any new-born child
is admitteds; ' : -

(c} Any person finding an exposed living new-born child.

125, Any person who commits any breach or infringement of any of the provisions
of the Births and Deaths Registration Ordinance or fails to perform any duty
imposed upon him by the said Ordinance, shall be liable on summary conviction

to a fine of one thousand dollars or to imprisonment for six months.

Article 25

126. A reservation to Article 25 was made in respect of Hong Kong. The
circumstances of Hong Xong are special and preclude progress towards an elected
Government. ~ » :

127. Nevertheless the Government makes considerable efforts to ensure that the
views of those affected by government policies and actions are taken into account
in decision making. Membership of the Executive Council, the highest advisory
body in Hong Kong, and the Legislative Council, the body responsible inter alia
for passing legislation, debating government policy and actions, and either
itself or through its committees, scrutinizing proposals for government
expenditure, comprise both officials, i.e. government officers, who are members
ex—officio or appointed and appointed unofficials i.e. members of the public.

The Governor is Chairman of the Executive Council, which has in addition

14 members, six officials, five ex-officio and one appointed, and eight appointed
unofficials. The Executive Council meets in private and its proceedings are
confidential. He is also President and member of .the legislative Council,

which at present consists of 21 official and 24 unofficial members. The
Legislative CGouncil meets in public. The membership of the Legislative

Council has been expanded considerably in recent years, and unofficial

members are drawn from a far wider cross-section of the community than
previously. This is a process which may be expected to continue.

128. TUnofficial members also have their own administrative organization,
which assists them in matters related to their membership of the Councils and
in carrying out a wide range of ombudsman type functions, largely related to
deaiing with complaints from the public about the working of the official .
machine,
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129. TUnofficial members act as general watch dogs over the 1nterests of an
1ncreas1ng1y large cross- sectlon of the Hong Kong publlc. : »

130, There is also an Urban Coun011 in Hong Keng, responsible for a range of
cultural and recreational matters, for parks, playgrounds, libraries,
restaurant licensing, certain public health matters, street cleaning and
refuse collection. The Urban Council has a large degree of autocracy within
its areas of responsibility. It is comprised entirely of unofficial members,
12 appointed and 12 elected by the public, with an unofficial chairman.

131. In addition the Government is served by a comprehensive network of more.
than 100 advisory committees. These committees, some of which are statutory
and permanent, some less formal, normally comprise official and unofficial
membership and cover.the whole range of government activity. They are a
distinctive feature of the Government of Hong Kong.

132. Practically all government departments and areas of activity are assisted
by advisory bodies of one sort or another. Advisory bodies may be based on the
common interests of a particular locality, as in the case of Mutual Aid
Committees, or the Rural Committees in the New Territories, or a particular
industry, such as the Textiles Advisory Board, or deal with a particular area of
community concern, such as the Action Committee against Narcotics, or of
government activity, such as the Transport Advisory Committee. Other examples

of such bodies are the Board of Education, Medical Development Advisory Committee,
Social Welfare Advisory Committee, Labour Advisory Board, and Trade and Industry
Advisory Board.

133, The Government also devotes ccnsiderable efforts, through the Government
Information Services and the media, to the task of ensuring as far as possible
that the reasons of its policies and actions are understood, in advance, and that
they take into account the views of those affected.

124, Any person with suitable quelifications and experience, subject in some

cases to their being British subjects, living in Hong Kong is eligible for
appointment to the committees or councils advising or otherwise assisting the
government, and outlined in general terms above, or to otherwise take part in
- public affairs.

135. Access to the public service on appropriate terms is available on general
terms of equality to all suitably qualified persons.

Article 26

136, The rule of law is a fundamental principle in Hong Kong.

"It means the absence of arbitrary power; effective control of and

proper publicity for delegated legislation, particularly when it imposes
penalties; that when discretionary power is granted the manner in which it is
exercised should as far as is practicable be defined; that every man
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should be responsible to the ordinary law whether he be private citizen

or public officer; that private rights should be determined by impartial

-and independent tribunals; and that fundamental private rights are o

safeguarded by the ordinary law of the land." (Wade and Phillips, . . . N
Constitutional Law, 8th Edition, pages 76 to 77.) _ _ ’

It follows that no person could be deprived of the equal protection of the law .
except by express legislation.

Article 27

137. There are no.restrictions“in'ang'Kbng on the right of any group to
practice and profess their own culture, religion or language.
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ANNEX I
REPORT BY MONTSERRAT UNDER ARTICIE 40 (1) (a)
PART T '

The Constitution and Elections Ordinance 1952 (Cap. 153) of the Revised Laws of
Nontserrat 1959 and the Montserrat Letters Patent 1959 provide in general for the
protection of civil and political rights in the colony.

PART IT
Article 1

1, There is freedom to pursue further this right if the people of the territory
desire.

. 2. and 3., There are no known barriers in the way to the enjoyment of these rlghts and
the indications are that every encouragement would be readily forthcoming from the
metropolitan country should the local people decide on attaining full independence,

Article 2,

1l There is no legislation in the territory discriminating against anyone by
reason of race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status. -

2, In general effect is given to the rights referred to by the ordinary law of the
land,

3 (a)s The principle of equality before the law is adhered to in this terfitbrym
. Thereby: providing an effective remedy by recourse to the courts.

% (b). The hecessany machinery is available to enable the rights of a Claimant to
be debermined.

(¢). The usual means of enforcement for such remedies is through the courts to
which one has access.

Article 3

There is no discrimination by means of sex in the enjoyment of these rights in
the colony. : ' .

Article 4

——— L

No derogations have been made in respect of Montserrat.

Article 5

1. No such interpretation is envisaged having regard to the safeguards entrenched
in the Congtitution and the remedies which are available by resort to the courts.

2. The fundamental rights are inherent in the laws of the land and as such are
being safeguarded whether with or without the presence of a covenant.
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Article 6

1, 2 and 3, Iveryone has the ivherent right to life and no person may laufully be
deprived of his life but through the decision of a competent court upon the .
'verdict of nurdo%’.

4  Provision for such pardon is availabié vithin the framework. of the Constitution. ’

5 Sentence of death is not allowed to be carried out below 18 yo
of age, Section 2 of the sentence of Death (Expectant lMothers) Act provides agalnst
the carrying out of the death sentence on pregnant women.

6. Abolition of capital punishment is reviewed qy uh@ competent authority from
time to time. "

Article 7 _ ' .
This right is protected within the framework of the law.
Article 8

1. Slaverj, the °1ave trade and servitude are not allowed under the lawvs of
Montserrat.,

2, This country is committed by its obligations to Convention Wo. 105 — abolition
of forced labour - to ensure that forced or compulsory labour is prohibited excent
in the limited categories in which it'may be permitted.

Article 9
Protection is ‘provided for these rights by both substantive and procedural laws
Article 10

1. Apart from the protection provided by the general lav of the la,nd, the p:m.son ‘
and judges rules  give some additional protection in this reonect '

2 (a). Accused persons are in general segregated from convicted persons if
accommodation permits and are accorded treatment appropriate to the states-of. - .-
unconvicted nersons.

2 (b). Accused juveniles are as far as possible kept from adults and their cases
are speedily dealt with by a juvenile court in co-operation with a team of welfare
and probation officers.

%3, Every effort is made by the prison Welfare Committee to encourage the reforming
of prisoners and the rehabilitation of them in the Community.

Artlcle_ll

Protectlon is given under the debtors ‘act (Cap. 2)) of the revised laws of
Montserrat which abolished imprisonment for debis with a few exceptions.
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Articlie 12
In practice these rights are observed.
Article 13
Where there has to be an expulsion this can only be done in accordance with -
the law and even then only when the safeguards uoually prov1ded by the courts have
been exhausted. - .
Article 14
1. The rule of law in general provides, inter alia, for equality before the law,
and the standards and practices necessary to ensure fair and just trials are
‘ traditionally observed. :
2.  Presumption of innocence is fundamental to criminal trials in the territory.

%. (a~c). These are all observed.

(@), In practice this is observed but the main category in which free legal
assistance to persons is given is-in the case of a trial for muyrder.

(e-g). These, in practice, &nd according to rules and procedires, are observed.

4, In practice account is talken of the matter referred to.
Se The hierarchy of the courts provides for suoh review.
6. An application may be made for compensation to the competent authority.

T« The conviction or acquittal would be a bar to any further trlal or punishment
for the: same offence.

’ Art—lcle 15

Under the Interpretation Act 1889 there is, in general, presumption ag sainst
legislation retrospectively alfect;ng substantive rights.

Article 16

o

The law of the land provides for protcction of this right.

Article 17

Effect .1s given to the requirements of this Article by the operation of the
laws against unlawful imprisonment and the law of defamation, as well as by the
procedures which have to be followed before search can be made of a personts
property and the respons1b111t1es of the Post OfllCe for securlng and dellVerlng
mail, :

Article 18

A1l such rights are fundamental and are given protection under the law of
the land,
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Article 19

All these rights are enjoyed in the territory and are subject only to the : .
safeguards necesoary in their exercise to protect other rights.

Article 20
1. There is no legislation specifically providing for the prohibition against
war propaganda but the laws in relation to incitement to riot and public order
under the Public Order Act provides some protection,

2e The laws in relation to riot and public order provide protection in such cases.

Article 21-

- This right is fundamental and protection is.given under the Public Order Act -
providing, inter alia, for peaceful assembly.

Article 22

This right is enjoyed and is given the necessary protection under the general
law of the land. There is also a Trade Union Law (Cap. 322) of the revised laws
of Montserrat specifically providing for freedom of association in respect -of - trade
union,

Article 23

These rights are enjoyed in the Colony.

Article 24
A1l these rights are enjoyed and are given the necessary protection under
various and relevant legislation including the Children and Young Persons Act,
the Registration of Births, Deaths and Marriages Act, and the British Nationality Act. .
Article 25

These rights are provided fbr in the Constitution and Elections
Ordinance, 1952 (Cap. 155),

Article 26
The principle of equality before the law is long established in the territory
and no one is being dlsorlmlnated against on ground of race, colour, national or

social o igin, etc,

Article 27

A1l such rights are being enjoyed and protected in the colony.,
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AWNEX J
REPORT BY PITCAIRN UNDER ARTICLE 40(1)(a)

PART T

1. The International Covenant on Civil and Political Rights does not itself
have the force of law on Pitcairn. The obligations assumed under Article 2(2)
are fulfilled by the application to Pitcairn of the Common Law, the rules of
equity and the statutes of general application as in force in England at the
commencement of the Judicature Ordinance (Cap 2 of The Laws of Pitcairn,
Henderson, Ducie and Oeno Islands 1971, Revised Edition), i.e. 27 October 1970,
The relevant section is section 14 of that Ordinance. The effect of this is
that where no local legislation exists the laws of England apply.

2. As in the case of the United Kingdom the legal rules ¢oncerning human rights
‘ and freedoms are not embodied in any single legal instrument or in a series of such

instruments but are derived from legislation and from the general dody of English

case law which affords legal recognition of laws and “instruments as they have

been established in England. These rules and laws are supplemented by specific

local legislation enacted by the Governor and contained in the 1971 Revised

Edition of Laws of Pitcairn, Henderson, Ducie and Oeno Islands.

PART .IT

3. The legislative, administrative and oﬁher.measures in force with regaxrd
to each right.

Article 1

4. No restriction can be imposed on the right of the inhabitants of Pitcaimrn
t0 exercise their right of self-determination nor to freely determine their own .
political status and freely further thelr economic, social and cultural
development.

. Articles: .2. and 3% -

5. The measures which give effect to the rights recognized in the Covenant are
described in relation to each Article. They do not discriminate between
individuals on any of the bases referred to in Article 2 other than to the
extent referred to in this report.

Article 4

6. No necessity has arisen to invoke the right of derogation under this
Article,

v Article 5

7. No action has been taken aimed at the destruction of the righis and
freedoms recognized by the Covenant or at their limitation to a great extent than
at the date of application for the Covenant to Pitcairm.
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Article 6

3. The United Kingdom report applies egually to Pitcalrn as a result of the
application of English law to Pitcairn by section 14 of the Judicature
Ordinance (Cap 2).

Article 7 : ] S o

9. Paragraphs 1 and 2 of the Unlted Klngdom report also apply equally to
Pitcairn.

Article 8

10. There is no slavery or servitude, nor any forced or compulsory labour as
described in this Article. Prisoners serving sentences of imprisonment are
required to work for six hours a day on each day other than the Sabbath day at
such work as may be appointed by the Warden in conformity with directions of the
Island Council {Regulations 10 and 11 of Part IX of the Local Government
Regulations made by the Island Council need the authority of section 7 of the
Local Government Ordinance, Chapter 4 of the Laws) which work is excluded from
the definition of 'forced or compulsory labour' by paragraph 3(c)(1) of

Article 8 of “thHe Covenant. _

11. All male inhabitants of Pitcairn Island between the ages of 15 and 65 years
are required to perform public work with the exception of certain officials,
students and Ministers of Religion. This work forms part of the normal civil
obligations of the inhabitants and is also excluded from the definition of the
term tforced or Compulsory labour! by paragraph 3(c)(iv) of Article 8 of the
Covenant,

Article 9

12, Paragraph 1 of the United Kingdom report on the application of paragraph 1

of this Article, spplies equally to Pitcairn. Paragraph 2. Detailed provision is
made in Parts IV and VIT of the Justice Ordinance (Chapter 3 of the Laws) for the
implementation of this Article. The only exceptions to release on bail are in_ the
cases where the accused person is charged with the offences of murder or

treason. The Supreme Court, however, may order the release on bail of a prlsoner
charged with these offences (see section 22 of the Justice Ordinance). No
specific provision is made for the payment of compensation in the case of

wnlawful arrest or detention, but this aspect is fully covered by Parts IV and V
of the United Kingdom report on this Article, which comments apply equally to
Pitcairn.

Article 10

13, Provision is made in Part IX of the Local Government Regulations for the
regulation of the Island prison. Under Regulation 13 ihe warder or any wardress .
is prohibited from inflicting any punishment or privation upon prisoners, 'but
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shall treat them with kindness and humanity and shall listen patiently to and
report their. grievances:to the Island Magistrate!. No provision is made for the
segregation of accused persons from convicted persons as no accused person has
been detained in custody nor is it likely to eccur. - Provision is made for the
segregation of male and female prisoners. (See Regulation 4 of Part IX of Local
Government Regulations). By section 33 of the Justice Ordinance, imprisonment
of children, i.e. persons under the age of 15 years, is prohibited. CFor the
definition of a 'child' see section 2 of the Interpretation and General Clauses
Ordinance, Cap 1 of the Laws). No prison offences are dealt with by the prison
authorities but are triable before the Island Court and carry a maximum penalty
of 4 dollars Australian or 8 days imprisonment. (See Regulation 21 of Part IX
of  Local Government Regulations). ' o

Article 11

14, No imprisonment is permitted on the ground of inability to fulfil a
contractual obligation by section 52 of the Justice Ordinance.  Imprisonment may
only be ordered for non-payment of money payable under a court order and then
only when the Island Naglstrate is satisfied that the person imprisoned is able

to pay but will nod.

Article 12

15, No restrictions are placed on the right of liberty of movement or freedom to
choose a place of residencei..The right to enter Pitcairn is confined to public
officers, and to any person who is a British subject, a British protected person
or a citizen of the Republic of Treland, and who belongs to the Islands either by
virtue of birth or seven years continuous residence in the Islands or has
obtained the status of a naturalised British subject whilst ordinarily resident -
in the Islands ortis the wife or child of any such person. - (See section 8 of
the Landing and Residence Ordinance (Cap 5)). No restrictions are placed on any
person leaving the Islands.

Article 13

16. There is no provision by law for the expulsion of aliens who are-lawfully in
the Islands but there is provision (see section 6 of the Landing and Residence

Ordinance) for the expulsion of persons who are unlawfully in the Islands either . _

by virtue of their having landed in the Islands in contravention of the provision
of the Landing and Residence Ordinarice or have failed to comply with any of the
conditions of any.licence or permlt allow1ng them to ‘enter the Islands.

Article 14

17. The procedures for the conduct of trials and appeals are oontained in
Parts IV and VII of the Justice Ordinance (Cap 3 of the Laws), and are in
conformity with the requirements of this Article. These provisions, coupled
with the application -to Pitcairn of English law of general application, ‘
effectively meets all of the requirements of the Article except that, as there
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are no legal practitioners on the Islands or within a practicable distance from

them, it is not possible to assign legal assistance to accused persons. It is

emphasized that the jurisdiction of the Island Court is limited %o purely local

offences and carry very low penalties., It is.also pointed out that both the
prosecution and defence are without the benefit of legal assistance.

18. There is also no specific provision for the payment of compensation but as
indicated above, the application of English law by section 14 of the

Judicature Ordinance the same remedies are available as in England, by way of

civil action for the recovery of damages in cases where ¢riminal proceedings have
been instituted maliciously or without reasonable cause. The administrative
procedure for the making of ex gratia payments out of public funds will also apply.

Article 15

19. The position is the same as in the United Kingdom as described in the }
United Kingdom report. An additional safeguard is contained in section 5(5) of the
Pitcairn Royal Instruments 1970 which prohibits the Governor from making any law
inconsistent with any treaty obligations unless the operation of that law is .
suspended until the signification of The Queen's pleasure thereon.

Article 16

20. The position is the same as in the United Kingdom, namely that there are no
cases in which a Pperson may be deprived of the protection of the law.-

Articles 17 and 18

21, The-position is the same as mnder the Common Law of Ehgland, as described
in the United Kingdom report and applied by section 14 of the Judiovature
Ordinance, - : '

Article 19

22, No restrictions are imposed on the right to hold opinions or the right to .
freedom of expression.

Article 20

23. There are no express prohibitions in the tefms of this Article., No practical
need has arisen for the legislation in this regard and -the only applicable law
is that as in force in England on 21 October 1970.

Article 21

24. No restrictions are imposed on the éxercise of the right of. peaceful
assembly which right is recognized by the application to Pitcairn of the
Common Law of Englanhd by section 14 of the Judicature Ordinance.
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Article 22

25. There are ngo résfrictions on the right of freedom of association and the
Trade Unions and Trade Disputes Ordinance (Cap;14 of the Laws) makes provision
for the formation and registration of trade unions without restriction.

Article 2%

26. The Marriage Ordinance (Cap 10 of the Laws) mekes provision to facilitate
marriages with the full and free consent of the contracting parties and lays down
the formalities required for the solemnization of marriages. . The only form of
discrimination as between spouses is that the minimum age for marriage by a male
person is set at 17 years and that for a female person at 16 years (see

section 29(2) of the Marriage Ordinance). No provisiocn is made in the local
legislation for the dissolution of marriages. In the result, by ‘the operation of
section 14 of the Judicature Ordinance the law in force in England of

27 October 1970 is the applicable law. In effect only one divorce case has ever
been held on the Island and that was in 1958 when the English divorce laws were

applied.

27, ProVision is made in section 69 of the Justice Ordinance (Cap 3 of the Iaws)
for the maklng of maintenance orders in favour of a married woman whose husband
has deserted her or wilfully neglected or vefused to maintain her oxr any chlldren
of the marriage such an order may bé (a) for the maintenance of herself, '

(b) granting her legal custody of the children of the marriage, (c¢) maintenance
for such children. Note however that under section 89 of that Ordinance adultery
ig a criminal offence and by section 69(111) of that Ordinance no order may be
made for the maintenance of a married woman who has been convicted of the offence’
of adultery under section 89.

Article 24

28.+ No specific “ocal legislation exists for the protection of children with
the result that the 'Children and Young Persons Act 1933' of the United Kingdom
applies‘ See paragraphs 1-3 of the United Kingdom report on paragraph 10 of
Article 24 of the Covenant.

29. Section 70 of the Justice Ordinance (Cap % of the Laws) makes specific
provision entitling a person having the custody of a c¢hild to obtain an order
against the father of the child for its maintenance in cases where the father is
wilfully neglecting or refuses to maintain the child. Section 71 of that
Ordinance makes provision for the mother of an illegitimate child to obtain an
order against the father of that child for its maintenance.

30. Section 8 of the Births and Deaths Registfation Ordinance (Cap 9 of the Laws)
requires the parent of any child born in the Islands to give to. the Registrar
within two months of the birth of the child the particulars required to be
registered concerning its birth. The term 'parent' is defined in section 2 of that
Ordinance as meaning '(a) in the case of the birth of a legitimate child, the
father or, if the father is dead or absent from the Islands, the mother or guardian
of the child, (b) in the case of the birth of an illegitimate child, the mother or,
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if the mother is dead, the guardian of the child'. The particulars required to be,

given include the place and date of birth, the name of the child, its sex and the
particulars of both parents to readily enable identification.of them. Failure by,

a parent t6 give the required information concerning the birth of a chlld is .
constltuted a crlmlnal offence by section 19 of +that Ordinance.

3l. The right of a child born in the Islands to acquire a nationallty is covered‘ifwm“m"mmt
by the British Nationality Act 1948 (see the United Kingdom report on paragraph 3
of thls Artlcle for the detalls) .

Artlcle 25

22 The right to take part in the conduct of public affairs is secured by the
election of four elected officials known as !'Island Officers!. These are known

as the Tsland Magistrate, the Chairman of the Internal Commitfee and two
Councillors., These elected officials comprise the nucleus of the Island Council, .
which body, subject to the orders and directions of the Governor, is charged by
section 7 of the Local Government Ordinance (Cap 4 of the Laws), with the duty. -
'to provide for the enforcement of the provisions' of that 'and all other _
Ordinances for the time being in force in the Islands and of any regulations made
thereunder and may make, amend or revoke regulations for the good administration |
of thé:Island, the maintenance of peace, order and public safety and the social and
economic benefit of the Islanders!. By sub-section 2 of that section the Council

is specifically empowered to make regulations relating to 13 specific subjects,
which regulations are embodied in the laws as the Local Govermment Regulations.

3%3. The other members of the Island Council are three nominated voting members

of whom one is appointed annually by the Governor and the other two are appointed
annually by the elected members of the Council in January of each year. There are
also two non-—voting members known as advisory members, one of whom is appointed
annually by the Governor and the other is appointed annually by the other members

of the Council at its first meeting in January of each year. A permanent =~
official known as the Island Secretary is an ex officio member of the Council and .
is the Clerk to the Council. The Island Magistrate, who is elected every three. :
years, presides over all meetings of the Council and in the event of his illness - ’
or other incapacity, the Chairman of the Internal Committee acts in the office

of Island Magistrate. The Chairman of the Internal Committee and the two
councillors are elected anmually and hold office from 1 January until

31 December in each year.

34. Every native~born inhabitant of Pitcairn Island and every other person who'

has resided on Pitcairn Island for a period of three years or more is gualified

to vote. Voting is by secret ballot and is compulsory. Failure to vote by an : .
eligible elector is a criminal offence. All native~born inhabitants of

Pitcairn Island over the age of 21 years and all other persons over that age who

have resided on Pitcairn Island for not less than five years are eligible fox

election to the office of councillor. Only male persons over the age of 21 years *
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are eligible for election to the office of Island Magistrate or Chairman of the
Internal Committee and persons: who are not native~born inhabitants of

Pitcairn Island are required to have resided on that Island for not less than
21 years. No person elected as an Island officer may be appointed to any public.
office and any public officer who is elected as an Island officer is requlred by
section 3-of the Local Government Ordinance to forthw1th r631gn from such

public office.

35. There are no restrictions. of any kind as to access to the Publlc Serv1ce.

Artlole 26

36. Equality before the law and equal protection of the law are fundamental
principles of English law as applied to Pitcairn by the operation of section 14
of the Judicature Ordinance.

Arficlé‘é?

_ 37. There are no restrlctlons of any ‘kind on the enjoyment by any group of
persons of thelr rlghts as to culture, rellgion or language.
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ANNEX XK

. REPORT ON ST.. HELENA UNDER ARTICIE 40(1)(a)

Introduction : o . . !

T No~report—on St Heleng canbe-appreciated-without—considering—St+Hetena
itself in its almost unique context, the salicnt features of which are as follows: »

(a) The total land area is about 47 square miles, situated in an-isolated .
position in the South Atlantic Ocean. Huch of the land is barren volcanic rock,
deeply fissured by valleys which are mainly inaccessible and provide no better soil
than the hill sides.

(b) {The total population is 5,147 of which some 1, 25 are ohlldren.

(¢) The Government has to support, directly or nalreouly, every aotlv:Lty. '
Despite intense activity the Island is by no means self-supporting in agriculture, .
and there is no industrial output and no exports, but a high level of imports and a
comparatively high cost of living. The Island relies very much on the United Kingdom
Government for substantial grants-in-aid and the provision of generous development
funds aimed at assisting self development, though there is very little prospect of
self sufficiency. Government provides employment for gome 70 per cent of the
employable population.

(d) The community is well integrated, religious and law-abiding and the average
Islander lives at a standard little below the standard of a United Kingdom worker,
but with considerably less incone.

(e) There is no harbour, no commercial bank, no airport and due to new shipping
arrangements ships will cell only eix times a year northwards, and six times
southwards, as from early 1978.

(f) Schooling %o age 15 is compulsory, and there is a high standard of literacy
and although a low level of achievement in higher education has been attained in the .

past, this is gradually improving.

Legal system

2. There are twelve elected members of the Legislative Council, who with the

Government Secretary and Colonial Treasurer as gx officio members, are under the

presidency of the Governor., Tive of the elected members are chairmen of the five

Council Committees - Agriculture and Natural Resources, Bducation, Public Health,

Public Works and Services, Social Welfare. The chairmen are also members of the .
Executive Council which formulates official Government policy, and advises the

Governor 'in Council'.

3 St. Helena has a considerable body of local law to deal with local conditions. '
The St. Helena legislation is supplemented by basic English law, which, as it stood

on 1 April 1970, is in force in St. Helena '"subject to, and save in so far as it is

not inconsistent with any specific law" of St. Helena. Any later Englich

Jlegislation can be 'applied' to St. Helena if required.
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4. In so far as civil and political rights are concerned, St. Helena is closelyein'w
line Ulbh England and much Encllsh 1aw applles 1n St. Helena.

5. Crlmlnal law is adm1n1Suered by bencaes of maglstrates selected on rota from a
panel. The present panel comprises nine magistrates, of whom two are not Island.born
St. Helenians. The Chairman of the Magistrates is also the Sheriff of 3%. Helena, -
and he ig St. Helenian. Sentences of 1mprlsonment of over three mon*hs have. to be
conflrmed by the non—re51dent Chief Justloe. T e "

6. More serious crlmlnal cages (if any) are heard by the Chief Justloe holding the ”
Supréme Court.: He normally visits the Island every nine months, but normally is
concerned only with civil cases, in the absence of serious crime. The St. Helena
Criminal Procedure Ordinance 1975 is closely modelled on English criminal procedure,

7. Nen—conbentlous matters in the Supreme Court are dealt with by the Gove“hor.ﬁifh .
the powers vested in him by the St. Helena Supreme Court Order 1969 (Statutory' g
Insafument 1969/857 made by HereMeJesﬁj The Oueen 1n Coun01l) -

8. The Covenant does not itself have the force of law in St. Helena. In the light

of the background information given above, it will be appreciated that the legal rules;
concerning human rights and freedoms are not embodied in any one legislative '
instrument or series of instruments. They derive from local legislation, applicable
English legislation, and from case law which has moulded the common law from early
times, and interpreted legislation. This report contains therefore short general
explanations only, Article by Article, of legal rules concerning the rights

recognized in the Covenant, and vhere the position is substantially the same as in
England, reference will be made to the United Kingdom report. :

Articles 2 and 3

9. In favour of "Islanders', ‘there is a restriction on the free purchase of land
within the Island. "Non~ belongers" must obtain the Governor's licence ‘before.being -
enabled to purchase or lease land. ~Also, because of the permanent surplus labour
position, "non-belongers" may not take up paid employment, nor operate certain types
of businesses without a licence from the Governor in Council. There are entry

restrictions on "non-belongers".

10. Other than as stated there are no distinetions such ag those stated in these
Articles of the Covenant. The right to vote in legislative council elections is
given to all British subjects over the age of 21 years after:

(a) in the case of !Islanders', 12 months residence; and
afb) in the case of ”non—belongers" 2 yeefs reSidence.

11, The 1aw prov1des civil-remedies or crlmlnal sanctions in respeot of the

violation of dindividual rights. There are no restrictions on a person's right of
recourse to the courts, but the community is so small that there. are no-.qualified
lawyers in private practice. The oourt staff. give great. as31staﬂce, and there is a
reasonably developed system of "MacKenzie men (unquallfled laymen who will act on
behalf of a litigant or defendant in criminal proceedlngs) Proceedlags are available
against an individual (vhether acting in an“official capaolty or not) and against
public avthorities and, in general, the Crown, (in which case the proceedings are
regulated by the English Crown Proceedings Act 1947).
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Article 4

12. There has been no occasion for any derogation under this Article to be made in
respect of St. Helena.

Article 5 : ' ' ' i .
1307 Paragraph 1St Helena has taken noaction aimed-at the-destruetion-of the- .-

rights and freedoms recognized in the Covenant or at their limitation to a greater 1
extent than is provided for in the Covenant. The sections of this report dealing

with the rights and freedoms concerned describe the limitations which have been placed

on their exercise.: : )

14. Paragraph 2 As appears from the Introduction (Legal System) the safeguards

vhich, inh St. Helena give effect to the rights recognized in the Covenant exist
independently of the Covenant which does not itself have the force of law., - The absence .

of any rights from the Covenant or their restriction thereunder could not therefore be

used as a pretext for derogating from any of the other fundamental human rights o '
enjoyed by persons in 3t. Helena.

Article 6
15. The sgituation in St. Helena is exactly as 1t is in the United Kingdom.

Article 7

16, The gituation in St. Helena is exactly as it is in the United Kingdom, as
described in paragraphs 1 and 2 of the United Kingdom Report on this Article.

17. Apart from such general provisions, there iy specific provision to protect persons
liablie to be at special risk, such as suspected and convicted persons.

18. The Police Force Ordinance 1975, and the Police Regulations 1976 provide for
disciplinary procecdings for any infringemcnt of police discinline, in addition to any -
civil or criminal action taken through the courts. Any police officer dealt with

under disciplinary proceedings has a right of appeal, first to the Chief of Police

(if appropriate) and to the Governor. The prison is controlled by an allocated police ‘
officer (see Article 10).

19. No confession obtained by any form of oppression is admissible as evidence
against the person making such a confession,

Article 8

20. There is no slavery or servitude, nor any forced or compulsory labour as
described in this Article. Iabour is given freely under contract, and it is customary
for service contracts to be terminable by either party on due notice; in cases of
breach of contract the courts will not generally order.specific performance. Any
contract entailing servile obligations is illegal as contrary to public policy. ‘

2l. The right of action for false imprisonment ensures the protection of the
individual from wrongful detention-or confinement. The common law right to the writ
of habeas corpus is available in all cases of alleged wrongful confinement, and the

matter would be decided by the Supreme Court.
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22. Slavery of any kind is illegal; hard labour may not be imposed in conjunction
vith any sentence of imprisomment. Convicted prisoners will normally work at useful
labour, either inside or outside the prison. t present community service orders by
a court are not possible, and in thig small community are unnecessary.

Article 9

23. Common law rights in St. Helena are in accordance with this Article.
Article 10

24. The provisions of this Article are observed. In practice there are seldom more
than two prisoners in the prison. In the year 1075/1076 the maximum prison population
on any one day was five. The total accommodation is for 10 males and 3 females.
Prlson discipline is governed by the Gaocls Ordlnance and the Gaols Rules, 1960,

Aftlcle 11

25. Domestic law does not permit the imprisonment of any person merely on the ground
of inability to perform a contractual obligation.

26. Civil imprisonment is only possible as the result of failure to comply with a
court order. Where a judgment debtor is arrested in execution of a judgment for the
payment of money and is brought before the court, the court must inform him that he
may apply to be declared insolvent, and that he will be discharged if he does so,
provided that he has not committed any act of bad faith regarding the subject of the
application. _

Article 12

27. So far as !'Islanders' of St. Helena are concerned the terms of the Article are
fully observed; as they are for 'non-belongers', except in so far as for them there
is a restriction under the Immigrants Landholding (Restriction) Ordinance, which
requires such persong to obtain the licence of the Governor in Council to buy or
lease land in the Island. This measure is necessary to protect Islanders!' rights
and prevent land speculation and inflation.

Article 1%

28. This Article is observed under the Immigration Ordinance 1972, and regulations
made thereunder.

Article 14

29. Subject %o a reservation to Article 14.3(d) made in respect of St. Helena, this
Article is observed, partly under applicable English law, and partly under the
St. Helena Criminal Procedure Ordinance 1975. ’

30. As regards paragraph 5(d), there are no lawyers in private practice. There ig,
however, a developed system of 'llackenzie men' and any person charged with a criminal
offence can usually obtain lay assistance in the preparation and conduct of his _
defence. The courts are used to dealing with unrepresented.defendants, and the court’
itself will assist an unrepresented defendant in ensuring that justice is done.
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31l. In view of the almost complete absence of serious crime, and the low incidence
of petty crime, the position is consgidered to be perfecily satisfactory. The cost of
the provision of free legal aid ¥ould be quite disproportionate to the beneflt to be
obtained, and the other priorifies for the use of finance.

Article 15 L

32. The provigions of this Article are observed. }
Article 16

%%, The provisions of this Article are observed.

Article 17 “

34. Any unreasonable or unauthorized intrusion upon a person's land or privacy can be
the subject of an action in civil law, or perhaps a criminal charge. S .

35.  Powers of entry, nommally after due notice, are given to certain public
authorities, such as Public Health Authority, Electricity Authority and Water
Authority, such powers being mainly concerned with public health and safety.

Article 18

36. The law in St. Helena is the same as the law of Bngland and there are no
restrictions imposed by law on freedom of thought, conscience and religion, and
freedom %0 manifest one's religicn or beliefs is restricted only to the extent as is
necessary to secure public safety, order, health and morals and the rights of others.
Interference with any of these rights will normally constitute a civil or criminal
wrong under common or statute law.

%7. Religious instruction is part of the school syllabus, but parents or guardians
may elect that their children be excused from attendance at religious worship and
instruction.

Article 19 ' : .

38, There is no restriction and the right to hold opinions, or any inhibition of
freedom of expression save in respect of the rights and reputations of others,
protection of national security and public order and public morals. There is no
press censorship. ' '

Article 20 - .

29, A rvegervation to Article 20 was made in respect of St. Helena. There is no
specific prohibition of propaganda for war, or of advocacy of national racial or
religious hatred, but necessary action could be taken under existing common or
criminal sbatute law for actions tending -to a breach of the peace. In such a small ‘
cloge-knit community such as 3t. Helena any further measures are quite unnecessary.

Article 21

40, The right of peaceful asgsembly has alweys been recognized and the only
‘restrictions are those allowed by Article 21.
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Article 22

41. There is complete freedom of association within the law. The English Public
Order Act 1936 applies. The Trades Unions and Trade Disputes Ordinance facilitates

¢ the formation of trade unions and the exercise of trade union rights, and the only
restriction on these rights is such as is permitted by the Article and the stated
International Labour Organisation, by which St. Helena is bound.

Article 23

42. St. Helena law conforms to the provisions of this Article, and is substantially
the same as English law save that for the marriage of a person below the age of
twenty one years parental consent is required, and there is no power for a court to
substitute its consent for the ungiven consent of the father. The Matrimonial Causes
Ordinance 1961 provides that the law regarding divorce, etc., is the same as English
law was before the enactment of the English Matrimonial Causes Act 1973. The English
Matrimonial Proceedings (Magistrates Courts) Aat 1960 applies in St. Helena.

Article 24
43. Children are fully protected in the terms of this Article.

Article 25

44, All citizens who are.British subjects of the age of 21 years have the right and
opportunity to vote, subject to residential qualification, which is:

(a) in the case of an Islander, 12 months ordinary residence immediately
preceding application for registration as a voter; and

(b) in the case of a 'non-Iglander!, 2 years ordinary residence immediately
preceding application for registration, during which 2 years he must have
been physically present in St. Helena for an aggregate period of at least
18 months.

.45. No person shall be entitled to be registered as an elector, or to vote, if,
briefly:

(a) he is, by virtue of his own act, under any acknowledgement of allegiance, etc.y .
to a foreign power;

(b) .certified to be insane or adjudged to be of unsound mind;

» (c) under sentence of death, or under sentence of imprisonment of or exceeding
12 months;

() disquslified from registration due to an election offence (corrupt practice,
so adjudged by a court).

46. Any registered voter may stand for election to the Legislative Council but is not
qualified to be elected if:

(a) he holds, or is acting in, any public offices;

(b) he is an undischarged bankrupt;
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(c) holds or is acting in, any office connected with the conduct of any election
or the compilation or revision of any electoral register; or if he has any
of the disqualifications from being registered as a voter.

A7. The Legislative Council elections are the only ones in St. Helena, as there are
no local authorities, and (apart from the ex-officio members) the members of the
- Executive-Council are -appointed by.the -Govermor. from the.elected members of the

Legislative Council. : - g
Article 26

48, All persons are éqﬁal before the law. The report on Article 12 is also
relevant here.

Artiqle 27

49, There are several religious minorities, and there are no distinctions or ‘
discriminations arising out of this.

General

50, The Island of St. Helena occupies a unique position both geographically and
gociologically.

51. The local population have always had a very close connection with the
United Kingdom, and there has been a free interchange of people. The only language
is English, and every person here can be clagsed as 'very British! and very 1oya1 to

the Crown.

52, FEnglish law has always been partially applicable, and the principles and practice
of English law are completely applicable, though often in a gimplified form.

53, The present system of government is developing, and morerlocal interest is being
"engendered, with a rise in the standard of =ducation.

54. Ag a Dependency of the United Kingdom, and entirely reliant on United Kingdom ‘
support, St. Helena subscribes absolutely to the traditional and legal tolerance

afforded to all people under the British flag, and adopts the International Covenant

" on Civil and Political rights in the letter and in spirit.




CCPR/C/1/Add. 37
ANNEX L page 123

REPORT BY TURKS AND CAICOS ISIANDS UNDER ARTICIE 40(1)(a)
PART I

Civil and political rights are protected both by the Constitution of the
Turks and Caicos Islands and by statute law and may be enforced through the courts
usually by civil action or writs in the Supreme Court. In certain circumstances:
there may be a right of appeal to the Governor. There may be instances vwhere the
infringement of civil rights may amount to a criminal offence and in such
circumstances the state comes to the aid of the citizen in protecting those rights.

In particular the Turks and Caicos Islands (Constitution) Order 1976
(ST 1976 1156) Part VIII sections 60 to 75 gives statutory effect to the
fundamental rights and freedoms of the individual written into the Covenant and
provides for the individual to assert those rights and to seek redress through - the
Supreme Court. . : : : =

PART II

Articles 2 and 3

The measures which in the Turks and Caicos Islands give effect to the rights
recognized in the Covenant are described in this Report in relation to each '
article., They do not discriminate between individuals on any such basis as is
mentioned in Article 2,

Article 4

No derogation has been made in respect of the Turks and Caicos Islands.

Article 5

The Turks and Caicog Islands Government has taken no action aimed at the
destruction of the rights and freedoms recognized in the Covenant or at their
limitation to a greater extent than is provided for in the Covenant and enshrined
in the Constitution of the Islands, Any limitations are dealt with in the
following paragraphs of this Report. ‘

Article 6

1. The right to life is protected both by section 61 of the Constitution and by
the criminal and civil law. The taking of a person's life save in circumstances
set out in section 61(2) of the Constitution is a criminal offence amounting to
murder, man-slaughter or infanticide according to circumstances. Civil remedies
are available to relatives of persons whose lives have been taken through
negligence.

2. The death sentence remains in force within the Islands in cases of murder.
Under the Capital Punishment Procedure Ordinance (Chapter 17 of the laws of the
Islands) sentence of death cannot be passed on a woman who is pregnant nor, under -
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the Young Offenders Punishment Ordinance (Chapter 19), on a child or young person
under the age of 16 years. A person sentenced to death may petition the Governor
who under section 57 of the Constitution exercises the royal prerogative of mercy.
Article 7

1. The right not to be suogeoted to torture or to 1nhumane or degrading

treatment or punishment is protected by section 62(1) QL"thé“ubngtltuuﬂon“and"by"m“"“~mmmm—m~
the criminal and civil laws. Under the Younﬂ Off enders Punishment Ordinance '
(Chapter 19) a male child or young person under the age of 16 years may be whipped

on conviction of any offence punishable by imprisonment without the option of a

fine. This mode of punishment is reserved under scciion 62(2) of the Constitution.

2.  Under the Police Disciplinary Code (Police Force Ordinance) (6 of 1970) it is

a alsc1pl¢nary offence to exercise unnecessary violence to any person including

any detained persons ‘This extends also to prison staff in rélation to prisoners.

A person may seek redress in the civil courts where physical force has been used

against him uwnlawfully. .

2. Confessions found by the Magistrate or Judge to have been obtained by
oppression are inadmissible as evidence against the person making the confessiow,

Article 8

Protection from slavery and forced labour is given by section 63 of .the
Constitution. Save for the exceptions under this section all labour is given
freely under contract terminable by either side on due notice.

Article 9

Protection from arbitrary arrest or detention is given under section 64 of
the Constitution. No person may be arrested or detained save as authorized by~
law. A person arrested or detained must be informed immediately of the reasons
for his arrest or detention and without w.reasonable delay Lrought before a court
for trial or to be bailed. Civil actions for false arrest or 1mprluonment maJ be
brought by aggrieved persons. Apart from the remedy of a civil action .
section 64(4) of the Constitution provides an entitlement to compensation of any .
person unlawfully arrested or detained from the person responsible for the arrest
or detention. "Person responsible for the arrest or detention! includes a Police
Officer. T

Article 10

1. There is only one prison in the Turks and Caicos Islands and regulations for

its administration have been made under the Prisons Ordinance (Chapter 40). The

number of prisoners averages less than ten. For this reason there are no separate.
institutions for women or juvenile prisoners. For the same reason provision for

the separation of remand and convicted persons is not presently provided. In _
practice however because of the swall prison population there is usually no . -
difficulty in separating the various categories of prisoners detained in the

prison. No female prison officers are permanently employed but are engaged

temporarily as reguired.




CCPR/C/1/A44.37

O ES
s e >
_‘rw;q 2 L E)

2. A Prison Board is appointed annually by the Governor under the PTl°Oﬂu
Ordinance, one member of which shall be a Justice of the Peace. T e

%3. Under the Young Offenders Punishment Ordinance (Chapter 19) 2 ohlld under the

age of 14 years may not be sentenced to imprisonment. A young person under

16 years 'of age may be sentenced to whipping in addition to or instead of any other
punishment. A court may order the child to be detained in an approved place other

than in a prison but lack of facilities preclude such orders from being made.

Article 11

Undexr the Civil ProcedureAOrdinance (Chapter 30) sections 154-157 defaulting
trustees having funds under their control or judgment debtors having the means to
pay may be committed to prison for up to one year or six weeks respectively. Such
imprisonment is essentially to punish the contempt of court which is involved in
the non-payment of the debt: +the imprisomment does not satisfy any decree or

extinguish the debt.

Article 12
1. The right of persons to move freely in the Islands, the right to reside in any
part thereof, the right to enter the Islands and immunity from expulsion is

provided by sectlon 70(1) of the Constitution. These rights are however limited by
law to the extent provided under section 70(2).

2. The law of the Islands does not generally interfere with the right of persons
to leave the Islands. Administrative regulations for the public service however
require a public officer to obtain approval.to do so.

3. The Immigration Ordinance (4 of 1971) controls the right of entry into the
Islands and all persons who are not Belongers or Permanent Residents of the
Islands as defined in the Ordinance are subject to immigration control, - . - ~uis

Article 13

Any person other than a Belonger or Permanent Resident lawfully admitted in
the Islands may be deported under the Immigration Ordinance (4 of 1971) if he —-

(a) has remained in the Islands contrary to the provisions of the Ordinance;
(b) has been convicted of an offence and the Court recommends deportation;

(c) is a person whose presenoe on the Islands is considered by the Governor
to be undesirable.

LA person in respect of whom a deportation order has been made may appeal to the
Governor. There is no provision for legal representation in such cases although
there is no reason to suppose that consent to such representation would be
withheld. As recently as 1976 a local lawyer represented a Haltlan in his appeal
to the Governor. against a deportation order.
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Article 14

1. Provision to secure the protection of the law ié ehshrined in section 65 of
the Constitution. The Courts are open to all and are public. All persons have
the right to be represented by an Attorney or a friend. . , .

5. Comprehensive protéction for the accused inmcriminal—eases—is writtendintor——
section 65(2) of the Constitution. There are no provisions for poor persons to be 4
legally aided at the public expense but in practice few persons charged with any

but minor offences go unrepresented. The rights of juveniles appearing before ‘the

Courts as offenders or witnesses are protected by the Juvenile Ordinance

(Chapter 28). Because of the size of the community and limitations of finance

available it is not possible to prov1de probationary services for young persons

brought before the Courts. : :

3. A person convicted of a criminal offence but later exonerated may brlng a

civil action for damages against the responsible authority of criminal proceedings '
‘having been instituted maliciously and without reasonable cause. There are no

legal provisions conferring a right in such cases to receive compensation from

public funds for any loss or hardship suffered.

Article 15

The legislature is competent to enact ex post facto legislation though in
practice this is not done in respect of penal legislation. No legislation may be
enacted with retrospective effect unless the enactment itself specifically
authorizes it. A further saféeguard is that all enactments are subject to the
overriding approval of the Secretary of State. There has been no such legislation
in recent times.

Article 16

There are no cases in which a person may be deprived of the protection of the
law.

Article 17 . - - | . , ®

1. Any power a public authority may have to interfere with a person's right to
respect for his private and family life, his home and his correspondence must be
provided by lawu.

2. Statutory protection for the privacy of a person's home and other property is
granted by sections 66(1) and 68(1) of the Constitution save only where the law
provides otherwise in the limited circumstances set cut in sub-section (2) of each
of those sections.

Article 18
Freedom of conscience, thought and religion are enshrined in section.67 of the

Constitution subject only to the limitations of public safety, public health or
public morality and the need to proltect equally the rights and freedoms of other

persons.
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Article 19

1. Apart from the common law freedoms inherited from the United Kingdom £ reedom
of expression is protected by section 63{1) of the Constitution. This freedom is
limited to the extent prescribed in sub-section (2) for reasons of public safety,
public health or public morality, or for the purpose of protecting the righits,
reputations and freedoms of other persons or in certain-other instances affecting
the public interest. T IR e

2. The regulations governing the conduct of public officers impose certain

restrictions on their freedom to express opinions on matters of an adminisitrative
or political nature. ' o

Article 20

All persons are free to distribute literature or propaganda unless such
activity would tend to provoke a breach of the peace when distribution would be
restricted by the Summary Offences Ordinance (Chapter 20) or the Suppression of
Obscene Publications Ordinance (Chapter 26).

Articles 21 and 22

1. TFreedom of peaceful assembly and association is protected by section 69 of
the Constitution limited only by considerations of public order, npublic morality
or public health and the need to protect the rights and freedoms of other persons.

2, PFreedom to establish and to join trade unions is protected under the Trade
Unions Ordinance (Chapter 63). Save for members of the police force public
officers are free to join trade unions and to take part in their activities.

Article 23

The law of the islands derived as it is from United Kingdom law accords to the
family the protection required by its position as the natural and fundamental
group within society. ‘The marriage Ordinance (Chapter 75) regulates the
Tormalities required for the solemnization of marriage. The Legitimation
Ordinance (Chapter 77) provides for the legitimization of children born bef ore the
marriage of the parents. Consideration is currently being given to improving the
status of all children born out of wedlock.

Article 24

1. Although children enjoy a measure of protection through provision in a number
of Ordinances, e.g. Juvenile Ordinance (Chapter 23), Offences Against the Person
Ordinance (Chapter 21) there is no comprehensive legislation dealing with the
custody charge or care of children.

2. A child born outside these Islands can derive Belonger status if its father
or mother were born in the Iglands.
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Article 25

1. The right to take part in the conduct of public affairs is primarily secured”
by the clections of representatives to the Legislative Council. Subject to
certain exceptions all Belongers over the age of 20 are eligible for election to
the Council, Belongers who are excluded are public officers, the mentally ill,
banArupt persons under sentences.of death or serving sentences of more than o .
12 months, persons who are parties to Government contracts, persons guilty of

corrupt or illegal practices relating to elections or persons holding an office.

connected with the elections themselves (though such person may be appointed
memberé).'-The-persons entitled to vote as electors are, with ceritain exceptions
Belongers of 18 years or over. Belongers who are disqualified from taking part

in elections are the mentally ill, persons under sentence of death or serving a

sentence of imprisonment for a term exceeding 12 months and persons guilty of

corrupt or illegal practices relating to elections.

2. Section 33(3) of the Constitution provides that a general election shall be
held at 1east once every four years, .

3 Authority to make appointments to the public service ig vegted in the

Governor under section 58 of the Constitution. In practice, with few exceptions,
the Governor makes such appointments on the advice of the Public Service Advisoxy.
Board set up administratively. There is no discrimination on grounds of sex within
the public service. People who are not Belongers are normally recruited to the
service only where a local candidate ig not available.

Article 26

The rule of law is a fundsmental nrlnolple underlying the Constitution of the

Eal

Turks and Caicos Islands upon which the Government of the- country is based.,

Article 27

There are no restrictions within the Islands on the enjoyment by any group of
persons of the rights as to culture, religion and language other than those .
referred to in Article 22(2). of the Covenant relating to the right of association.






