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Introduction

1.
The Republic of Zambia acceded to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment on 5 November 1998.  The instrument of accession was deposited on 7 October 1998 and the Convention entered into force for Zambia on 6 November 1998.  In accordance with article 19, Zambia’s initial report fell due for submission to the Committee against Torture on 6 November 1999.

2.
The Government of Zambia, through the Ministry of Legal Affairs, constituted an Inter‑Ministerial Reporting Committee to undertake the task of preparing and producing Zambia’s initial report.  The Inter‑Ministerial Committee drew its membership from relevant line ministries and government departments, quasi‑governmental institutions, non‑governmental organizations (NGOs) and the University of Zambia.

3.
The entire drafting process was made possible with the assistance of the Government of Sweden through a grant made to the Government of Zambia specifically to assist Zambia meet its reporting obligations under the Convention.  Zambia also received technical assistance from the Raoul Wallenberg Institute for Human Rights and Humanitarian Law of the University of Lund in Sweden, which sent a representative to the Induction Workshop and the National Review Symposium referred to below.

4.
The reporting process began with a five‑day Induction Workshop under the guidance of Professor Bent Sorensen, a founder member of the Committee against Torture.  Professor Sorensen discussed the drafting guidelines for the Convention with the participants.  At the end of the Workshop, participants prepared a skeleton report which formed the basis for further drafting work.

5.
The Induction Workshop was followed by four provincial workshops coordinated from the Ministry of Legal Affairs.  The purpose was to collect information from the provinces on the situation of torture and cruel, inhuman or degrading treatment or punishment.  Reports on each workshop were produced and the information incorporated in a draft prepared following a five‑day drafting session.  A one‑day National Review Symposium then followed, bringing together stakeholders to consider the draft report.  The Symposium also benefited from Professor Sorensen’s observations.  (See annex 6 for workshop dates.)

6.
Zambia has not made declarations under articles 21 and 22 recognizing the competence of the Committee to receive and consider communications from States and individuals, respectively.

7.
Writing the report gave the Zambian authorities the opportunity to take stock of the domestic legislative, administrative and judicial situations regarding torture.  By doing this, the State realized that by introducing torture ‑ as defined in article 1 of the Convention ‑ as a specific crime in the domestic legislation and with the appropriate penalties, the possibility for Zambia to respect nearly all the provisions enshrined in the Convention would be considerably enhanced.  Initiatives in this direction have been taken.

I.  GENERAL INFORMATION

8.
Zambia has a dualistic legal regime implying that international instruments ratified or acceded to are not self‑executing at domestic level and require enabling legislation to be enforceable.  Incorporation of international instruments to which Zambia is party is done by either passing regulations under already existing legislation or passing a whole new piece of legislation.  The Convention against Torture has not yet been incorporated by either of the methods outlined except for the prohibition of torture under article 15 of the Zambian Constitution which provides that:   “A person shall not be subjected to torture, or to inhuman or degrading punishment or other like treatment”.  The article forms part of the Bill of Rights of the Zambian Constitution and is non‑derogable under any circumstances.  In Zambia victims of torture are able to seek redress under article 28 of the Constitution by petitioning the High Court of a declaratory judgement and damages.

9.
Acts of Torture as defined in article 1 of the Convention against Torture have not been criminalized under Zambia’s Penal Code as required by article 4 of the Convention.

10.
The following Acts contain provisions tailored to prevent and eliminate the cruel, inhuman and degrading treatment or punishment of prisoners and suspects held under the custody of the State:


(a)
The Zambia Police (Amendment) Act (No. 14 of 1999) provides measures that operate to protect and monitor persons in police custody.  Custody officers are designated to be directly responsible for the welfare of detainees;


(b)
The Prisons Act (Cap. 97 of 1966) safeguards the welfare of prisoners by providing for the management and control of prisons and prisoners.  This Act contains regulations that protect prisoners from cruel, inhuman and degrading treatment in matters such as hygiene, sanitation, diet, space and medical attention;


(c)
The Refugees (Control) Act (Cap. 120) guarantees the protection of refugees from refoulement.

11.
Zambia has ratified and/or acceded to all the other five major international instruments relating to human rights which have been negotiated and adopted under the auspices of the United Nations.  These are:  the International Covenant on Civil and Political Rights acceded to in April 1984; the International Covenant on Economic, Social and Cultural Rights, acceded to in April 1984; the International Convention on the Elimination of All Forms of Racial Discrimination, ratified in 1972; the International Convention on the Elimination of all Forms of Discrimination against Women, ratified in 1985, and the Convention on the Rights of the Child, ratified in 1995.  In addition, Zambia is a State party to:  the African Charter on Human and Peoples’ Rights, ratified in 1986; the 1969 Organization of African Unity Convention Governing the Specific Aspects of Refugee Problems in Africa, ratified in 1973; the 1951 Convention relating to the Status of Refugees; the 1967 Protocol relating to the Status of Refugees; the four Geneva Conventions of 1949, acceded to on 19 October, 1966, and the 1977 Protocols to the Geneva Conventions; and all seven fundamental conventions of the International Labour Organization.

Judicial measures

12.
The competent authorities that have jurisdiction over matters dealt with in the Convention are:  The Supreme Court of Zambia established under article 92 of the Zambian Constitution of 1991 (as amended in 1996) (hereinafter called the Constitution) and governed by the Supreme Court of Zambia Act (Cap. 25, 1973); the High Court of Zambia established under article 94 of the Constitution and governed by the High Court Act (Cap. 27, 1960) and the subordinate courts established under article 91 (1) (d) of the Constitution and that are governed by the Subordinate Courts Act (Cap. 28, 1934).

Administrative measures

13.
The administrative authorities that have jurisdiction over matters dealt with in the Convention include the Human Rights Commission established under article 125 (1) of the Constitution of Zambia and governed by the Human Rights Commission Act (No. 39 of 1996). The other competent authorities are:  the Commission for Investigations established under the Commission for Investigations Act (Cap. 39); the Drug Enforcement Commission established under the Narcotic and Psychotropic Substances Act (Cap. 96); the Anti‑Corruption Commission established under the Anti‑Corruption Commission Act (No. 42 of 1996); the Immigration Department established under the Immigration and Deportation Act (Cap. 123) and the Police Public Complaints Authority established under the Zambia Police (Amendment) Act (No. 14 of 1999).

II.  practical implementation of the convention

Factors and difficulties

14.
Under Zambian law the Constitution, while prohibiting torture under article 15, does not define what amounts to torture, thereby creating interpretation problems.  This situation makes it possible for certain acts of torture to go on unchecked.  The absence of a definition of torture in the Constitution and the non‑criminalization of acts of torture have made it difficult for law enforcers to charge perpetrators accordingly.

15.
There are no specific rules and instructions issued on the prohibition of torture with regard to the duties and functions of law enforcement officers.  Law enforcement institutions lack capacity for the training of law enforcement officers with regard to the prohibition of torture due to lack of financial and human resources.

16.
There is further a lack of financial resources to conduct systematic reviews of interrogation rules, methods and practices.  There are no facilities within law enforcement institutions that enable prompt and impartial investigations.  Most remote areas where these institutions are based lack communication facilities.  Further, these institutions do not have communication facilities for the purpose of notifying other States of cases that affect their nationals.  There is generally a lack of awareness of human rights and the provisions of the Convention amongst Zambians.  As a result of this, Zambians find themselves vulnerable to abuse that is caused by law enforcement officers not schooled in the observance of fundamental rights and freedoms.

17.
While Zambia has an Extradition Act, the Act does not list torture as an extraditable crime in the first schedule, making it difficult for the State to either pursue a perpetrator who has fled the country or effectively cooperate with a State pursuing a perpetrator as stipulated in the Convention against Torture.

18.
The Immigration and Deportation Act (Cap. 123), which is the principal legislation in matters of expulsion of aliens, does not preclude the State from expelling a person to a country where he is likely to be tortured.

19.
The Refugees (Control) Act (Cap. 120) does not contain a definition of the term “refugee”.  In practice, the definitions of “refugee” as contained in the 1951 Convention relating to the Status of Refugees and the 1969 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa are used.  However, it is noted that said definitions do not expressly provide for torture as a ground for determination of refugee status.

20.
Though the mandate of the Human Rights Commission as provided in the Act includes investigating complaints such as torture, its findings lead to mere recommendations, which have no legal coercive effect.  This notwithstanding, Government and its agents are expected to act upon the recommendations.  This, too, is the position regarding the Police Public Complainants Authority, which is only allowed to make recommendations to be acted upon by Government.

Article 2

Legislative measures

21.
Article 15 of the Constitution, which prohibits torture, is non‑derogable.  The substantive provision has no exceptions or limitations to it and, under article 25 of the Constitution, it is not included among the provisions in the Constitutional Bill of Rights against which measures may be taken to limit the enjoyment of the rights contained therein in time of war or when a state of public emergency declared by the President under article 30 is in force.  (See paragraph 88 for the wording of article 25 of the Constitution.)  At the moment, no state of war or threat of war, internal political instability or public emergency exists in Zambia.

22.
With regard to superior orders, the practice in Zambia is that junior officers must obey orders. It is practically difficult for a junior officer to disobey an order from a superior officer as he/she may risk disciplinary action being taken against him/her.

23.
Under article 28 of the Constitution, a person who has been a victim of torture may petition the High Court of Zambia for redress.  Article 28 of the Constitution reads in part:


“ … if any person alleges that any of the provisions of articles 11 to 26 inclusive has been, is being or is likely to be contravened in relation to him, then without prejudice to any other action with respect to the same matter which is lawfully available, that person may apply to the High Court which shall hear and determine any such application …”.

24.
Further, a victim of torture can directly sue the Attorney‑General, being the principal legal adviser to Government, for damages.  Torture does not exist as an offence under the Zambian Penal Code (Cap. 87).  As a consequence of this no one can be prosecuted for the crime of torture.

25.
Because of the dualistic approach adopted by Zambia in the implementation of international treaties and conventions, the provisions contained in the Convention cannot be enforced in the domestic courts unless the Convention is domesticated and incorporated into national legislation.

Judicial measures

26.
The Judicature of the Republic of Zambia is established by article 91 of the Constitution of Zambia and consists of, inter alia:  the Supreme Court of Zambia; the High Court of Zambia; the subordinate courts; and the local courts.

27.
As mentioned above, cases of torture in Zambia are dealt with by the High Court by way of petition under article 28 (1) of the Constitution while appeals lie with the Supreme Court.

28.
Although the Constitution does not define torture, the courts have tried to define what they consider to be torture.  The case of Maybin Phiri and another vs the Attorney‑General is instructive.  In this case Justice Chitengi defined torture as:  “pain cruelly inflicted, … being sjamboked, stripped naked, put on a swing while his arms and legs are handcuffed, blindfolded and electrocuted”.

29.
The Zambia courts have endeavoured to take effective measures to prevent torture.  The case of Dave Kataba Wanjeke and the Attorney‑General (1999/HP/563 is instructive.  In this case Justice Chulu stated, inter alia,


“… The photograph which was taken of the applicant tells a story of what sort of physical treatment he went through at the hands of the police officers.  There are visible scars of wounds and marks inflicted on him … I find as a fact that the applicant was physically assaulted by the servants of the State as pleaded by the applicant.  Indeed, as there is no law that authorizes police officers to inflict any assault on suspects while detained for investigations, the court views such acts very seriously as they are not only unlawful but a violation of article 15 of the Constitution.”

30.
However, it is important to note that the limited number of cases presented before the Court regarding torture is due to the fact that torture has not been criminalized under the Zambian Penal Code.  As a consequence of this, the courts, when determining matters under article 15 of the Constitution, always give the definition of torture a wider application in order to capture as many instances as possible under the ambit of torture.

Administrative measures

31.
In terms of administrative measures, the Convention has been given effect through the establishment of the Human Rights Commission and the Police Public Complaints Authority.

Human Rights Commission

32.
The Zambian Constitution establishes under article 125 an autonomous Human Rights Commission.  Article 125 provides:


“1.
There is hereby established the Human Rights Commission.


“2.
The Human Rights Commission shall be autonomous.”

33.
The functions and powers of the Human Rights Commission are outlined in the Human Rights Act (No. 39 of 1996).  The functions of the Commission under section 9 are to:


(a)
Investigate human rights abuses;


(b)
Investigate any maladministration of justice;


(c)
Propose effective measures to prevent human rights abuse;


(d)
Visit prisons and places of detention or related facilities with a view to assessing and inspecting conditions of persons held in such places and make recommendations to redress existing problems;


(e)
Establish a continuing programme of research, education, information and rehabilitation of victims of human rights abuse to enhance the respect for and protection of human rights; and


(f)
Do all such things as are incidental or conducive to the attainment of the functions of the Commission.

34.
The powers of the Commission under section 10 are to investigate any human rights, abuses either on its own volition or on receipt of a complaint or allegation by:


(a)
An aggrieved person acting in such person’s own interest;


(b)
An association acting in the interest of its members;


(c)
A person acting on behalf of an aggrieved person; or,


(d)
A person acting on behalf of and in the interest of a group or class of persons.

35.
The Human Rights Commission recommends to the appropriate authorities the measures to be taken to remedy the infringement of a right.  This mechanism has been used in cases of torture.

36.
Using its mandate, following complains of torture by suspects in the failed coup d’état of 1997, the Commission visited the places of detention and held interviews with the detainees.  On 30 March 1998, after the completion of investigations the Commission in its report to Government made certain recommendations regarding the treatment of detainees and also on possible ways of improving the justice delivery system.

37.
Acting on the Commission’s recommendations, the President of the Republic of Zambia, using the provisions of the Inquiries Act (Cap. 41), appointed a Commission of Inquiry by way of Statutory Instrument No. 94 of 1998 to further investigate the allegations of torture made by detainees against members of the Police Service and other law enforcement agencies.  The commission has since presented its findings to Government.

38.
The Human Rights Commission is only active at national level and not at the provincial or district level due to operational budgetary constraints.

Police Public Complaints Authority

39.
Following numerous complaints by members of the public against the conduct of some police officers, the State has amended the Zambia Police Act (Cap. 107) to provide for the establishment of a Police Public Complaints Authority.  The Authority, established under the Zambia Police (Amendment) Act, is tasked to perform the following functions:


(a)
To receive all complaints against police actions;


(b)
To investigate all complaints against police actions which result in serious injury or death of a person;


(c)
To submit its findings, recommendations and directions to:

(i) The Director of Public Prosecutions for consideration of possible criminal prosecution; 

(ii) The Inspector General for disciplinary action or other administrative action; or

(iii) The Anti‑Corruption Commission or any other relevant body or authority.

40.
The Police Public Complaints Authority has the power to investigate all complaints referred to it by:


(a)
An aggrieved person directly affected by police action;


(b)
An association acting in the interests of its members; and


(c)
A person acting on behalf of an aggrieved person, body or organization.

41.
According to section 57 C of the Zambia Police (Amendment) Act cited above, the Authority shall consist of five part‑time members appointed by the Minister.  The Chairperson shall be a person who has held or is qualified to hold the office of judge of the High Court.  The members shall hold office for a period of three years and may be reappointed for a further like period.

42.
The Police Public Complaints Authority, though provided for by law, is yet to be constituted.  The Government will appoint the members soon.

Other measures

43.
The Penal Code (Cap. 87), which is the principal piece of legislation containing criminal offences, does not include a definition of torture or a schedule of deterrent penalties for the perpetrators of torture.  This causes difficulty because, apart from redress availed under article 28 (1) of the Constitution, redress is only afforded through the following provisions of the Penal Code:


(a) 
Section 229:  “Any person who unlawfully does grievous harm to another is guilty of a felony and is liable to imprisonment for seven years.”;


(b)
Section 230:  “Any person who unlawfully, and with intent to do any harm to another, puts any explosive substance in any place whatever, is guilty of a felony and is liable to imprisonment for 14 years.”;


(c)
Section 231:  “Any person who unlawfully, and with intent to injure or annoy another, causes any poison or other noxious thing to be administered to, or taken by, any person, and thereby endangers his life, or does him some grievous harm, is guilty of a felony and is liable to imprisonment for 14 years.”;


(d)
Section 247:  “Any person who unlawfully assaults another is guilty of a misdemeanour and, if the assault is not committed in circumstances for which a greater punishment is provided in this Code, is liable to imprisonment for one year.”;


(e)
Section 248:  “Any person who commits an assault occasioning actual bodily harm is guilty of a misdemeanour and is liable to imprisonment for five years.”

44.
In the foregoing provisions, the term “any person” includes both private persons and public officials or persons acting in an official capacity.

Factors and difficulties

45.
The establishment of an impartial and autonomous Human Rights Commission by Government, while meant to provide protection to the citizenry, is hampered by the following factors and difficulties:


(a)
The Commission lacks institutional capacity at national, provincial and district levels to effectively carry out its mandate.  This includes the absence of permanent established offices and staff at provincial and district levels, no logistical support and insufficient trained human resources in human rights matters;


(b)
Low levels of human rights awareness on the part of the citizenry has led to the non‑prosecution of torture cases by victims;


(c)
Lack of adequate cooperation between Human Rights Committees, established by the Commission at provincial level, and law enforcement agencies has undermined the effective execution of the Commission’s mandate at both provincial and district levels.

Article 3

Legislative measures

46.
The Constitution of Zambia does not recognize one’s right to seek asylum.  Nor does the Constitution or other subsidiary legislation provide expressly for the principle of non‑refoulement.  Zambia is, however, a party to the 1951 Refugee Convention and the 1967 Protocol though their provisions have not been incorporated into domestic legislation.

47.
The principle of non‑refoulement is implied under section 10 of the Refugees Control Act (Cap. 120), which provides that:  “No deportation shall be effected against a refugee who has been resident in Zambia continuously for a period of three months if the Minister or the Court is of the opinion that the refugee is likely to be subjected to physical attack.”

48.
The above is augmented by section 11 of the said Act, which further prohibits the refoulement of asylum‑seekers by providing that:  “No authorized officer shall refuse without reason to issue a refugee with a permit to remain in Zambia if the officer has reason to believe that he is likely to be tried or detained or restricted or punished without trial or subject to physical attack in the territory where he is likely to be subject to a physical attack.”

49.
Though the foregoing provision refers only to subjection to a physical attack, the National Eligibility Committee does in practice take into account mental torture, e.g. vigorous interrogations that may cause mental anguish to the asylum‑seeker.

50.
The Immigration and Deportation Act (Cap. 123) does not recognize the particular status of asylum‑seekers or refugees and consequently treats them as ordinary aliens and, when confronted, they are dealt with as such.  There are no provisions prohibiting refoulement in the Immigration and Deportation Act.

51.
With regard to the Extradition Act (Cap. 94), the Attorney‑General will not extradite persons who are believed to have committed political offences and thus likely to be tortured upon return to their respective countries.  There is no provision in the Extradition Act to extradite persons who have committed the offence of torture.

52.
Whilst the Refugees (Control) Act provides limited safeguards for the principle of non‑refoulement, the Immigration and Deportation Act on the other hand does not appear to apply the same standard.  This apparent discrepancy illustrates the lack of harmonization of the Acts and the lack of collaboration between the officials tasked with asylum‑seekers and refugees issues.  Therefore, asylum‑seekers and refugees risk being refouled.

Judicial measures

53.
There are no judicial measures to report on during this period.

Administrative measures

54.
Government has constituted a National Eligibility Committee whose prime purpose is to determine refugee status.  This Committee is under the Office of the Commissioner for Refugees, a section within the Ministry of Home Affairs.

55.
The National Eligibility Committee ensures that asylum‑seekers have access to the Individual Refugee Status Determination Committee that applies the criteria contained in the 1951 Convention and the 1969 OAU Convention.  Regarding large group influxes, the same have access to Provincial Joint Operations Committees that, among other duties, have been delegated with the responsibility of determining refugee status based on the criteria contained in the OAU Convention.

56.
The practice of having asylum‑seekers have access to the refugee status eligibility procedures reduces the chances of arbitrary rejections of applications for refugee status and reduce chances of refoulement.  Secondly, no application will be rejected if it appears that such a decision will result in the applicant being returned to a country where he/she is likely to be tortured.

57.
In the event of a rejection, an applicant has the right to appeal against the decision although this is not legally provided for in the Refugees (Control) Act.  In practice, asylum‑seekers do appeal against a rejection.  At present, there is no time limit within which to lodge an appeal.  The effect of the appeal is that an applicant will be allowed to remain until the determination of the matter.  The appeals are made to the Office of the Commissioner for Refugees who then refers such cases to the National Eligibility Committee for a review of the decision.

58.
When considering claims for asylum, Zambia’s legislative, judicial and administrative measures take into account other relevant considerations, where applicable, such as the existence of a consistent pattern of gross flagrant or mass violations of human rights.

Factors and difficulties

59.
The following are the factors and difficulties affecting the realization of this article:


(a)
Members of the National Eligibility Committee are only exposed to ad hoc general administrative training, which is inadequate.  The training that is conducted in this regard is by the Government and the Office of the United Nations High Commissioner for Refugees (UNHCR).  There is no appeal system against a decision of the National Eligibility Committee to a judicial tribunal or body;


(b)
Sometimes it is difficult to determine genuine asylum‑seekers, especially where they emanate from countries which do not share a border with Zambia and/or where they enter Zambia through unofficial entry points.  Such persons may be detained or kept in safe custody.  It is easier to determine the status of persons fleeing from neighbouring countries because the authorities are usually familiar with the situation in the neighbouring State that may justify refugee status.  In situations where it is conclusive that a person is a genuine refugee he or she may be put on reporting orders while the authorities determine his or her case;


(c)
The Immigration and Deportation Act does not contain or define the term “refugee”.  All asylum‑seekers are therefore dealt with individually and may require to be put in safe custody.

Other measures

60.
There are no other measures to report on.

Article 4

61.
In Zambia “torture” is not provided for as a specific offence under the Penal Code.  Neither is an attempt to commit torture and/or an act by any person which constitutes complicity or participation in torture.

62.
Zambia does not have any penalties in the Penal Code for the offence of torture, an attempt to commit torture and/or complicity or participation in torture.

Article 5

63.
There is no specific legislation enabling Zambia to establish jurisdiction in cases of torture committed or attempted aboard a ship or aircraft registered in Zambia.

64.
There are no issues that have come up for judicial determination in the courts of Zambia.  However, article 15 of the Constitution of Zambia prohibits any acts of torture.  Therefore, if torture is committed within territory under the jurisdiction of Zambia, the High Court has jurisdiction under article 28 (1) of the Constitution to hear a petition.  The redress available is a declaratory judgement and, in addition, the Court may award damages.

Article 6

65.
As pointed out earlier, torture per se is not a crime in Zambia.  It would therefore be difficult to detain and prosecute a person on the basis that he or she has committed torture.  However, if the act or omission falls within the definition of one of more of the offences in sections 229, 230, 323, 247 and 248 of the Penal Code referred to above, the appropriate authorities have jurisdiction to inquire into the facts and may arrest and detain the suspected offender for possible prosecution.

Article 7

66.
Torture is not an offence in the Zambian Penal Code.  Therefore, the competent Zambian authorities cannot deal with any cases under this article.

67.
Extradition is governed by the Extradition Act (Cap. 94, 1968).  Under section 2 (1) of the Act an extraditable offence is defined as:


“(a)
an offence against the law of any foreign country for which extradition may be sought from the Republic under any extradition agreement or under any reciprocal facilities; or 


“(b) 
an offence that is described in the first schedule and for which extradition may be granted to a declared commonwealth country pursuant to Part III.”

68.
The First Schedule of offences in the Extradition Act does not contain the offence of torture.  In addition, Zambia has not entered into any extradition treaties with other countries in relation to the offence of torture.  In light of the foregoing, no one can be prosecuted for the offence contained in article 4.

69.
The preparation of this report has revealed the gaps in the law with respect to torture and clearly demonstrated the need for the Government of Zambia to undertake legislative reform in order to ensure that Zambia complies with the terms of the Convention.  Initiatives in this direction are being undertaken.

Article 8

70.
Since torture is not a criminal offence in Zambia it is not possible for it to be deemed to be automatically incorporated in existing extradition treaties.

71.
As for countries with which Zambia has extradition treaties in accordance with the Extradition Act, only those offences mentioned in the First Schedule are extraditable.  Torture is not one of those offences and as such no extradition can be effected in this regard as Zambia, being a dualistic State, allows domestic legislation to prevail over international conventions.

Article 9

72.
Although torture is not an offence under the Zambian Penal Code the Government views the offence with abhorrence.  This is evidenced by Zambia’s ratification of the Convention as well as the absolute prohibition of torture under article 15 of the Constitution.  The courts, too, have registered their profound distaste for torture by rejecting confessions obtained by means of torture, and by awarding huge sums as damages to torture victims.

73.
In this respect, Zambia is prepared to supply all evidence at its disposal if any State party requests such information in connection with criminal proceedings commenced against alleged torturers.

Article 10

Legislative measures

74.
Section 9 of the Human Rights Commission Act (No. 39 of 1996) mandates the Human Rights Commission to, inter alia, establish a continuing programme of research, education, information and rehabilitation of victims of human rights abuse to enhance the respect for and protection of human rights.

Administrative measures

75.
Administrative measures have been taken which require law enforcement training institutions to have a component of human rights as part of the syllabus.  The following institutions have incorporated human rights training in their curriculum:  the Zambia Police; the Zambia Prison Service; the Zambia Intelligence and Security Service; the Anti‑Corruption Commission; the Drug Enforcement Commission; the Immigration Department; and the Judiciary.

76.
In addition, a few training workshops for senior law enforcement officials who are already in service have been conducted with specific emphasis on law enforcement and international human rights standards at the Zambia Institute of Advanced Legal Education and at the Raoul Wallenberg Institute of Human Rights and Humanitarian Law of the University of Lund in Sweden.  However, the number of officers trained in human rights is quite negligible and, therefore, there is great need for more training of law enforcement officers.

77.
Unfortunately, no training concerning the Convention against Torture has, hitherto, been given to medical personnel.  Another category of people that has yet to receive training in human rights is military personnel.  The Human Rights Commission has, however, been notified about the provision in article 10 of the Convention regarding medical and military personnel.  As already indicated above, the Human Rights Commission is mandated to conduct human rights education.

78.
The Government also recognizes the need for members of the public to be provided with human rights education so that they know when a violation has occurred.  This will enable them to take appropriate action to seek redress.  Law enforcement officers will be deterred from inflicting torture if the public is alert and willing to take action against the perpetrators of torture.

Factors and difficulties

79.
There are several factors and difficulties affecting the practical implementation of article 10.  These include lack of training materials, qualified personnel and, more importantly, lack of a national policy on education and information dissemination to persons mentioned in the said article.  Further, the training provided is general and does not adequately cover the provisions of the Convention.  Although during the period under review a number of government officials were trained in human rights, a large proportion of them still remain untrained.

Article 11

80.
Although Zambia does have rules governing the interrogation of suspects and regulations for the custody and treatment of persons subjected to any form of arrest, detention or imprisonment, such rules and regulations have to date not been subjected to systematic review.

Police

Legislative measures

81.
The Zambia Police Service falls under the Ministry of Home Affairs.  It is established under article 103 of the Constitution.  According to article 104, the functions of the Zambia Police are:  to protect life and property; to preserve law and order; to detect and prevent crime; and to cooperate with the civilian authority and other security organs and with the population generally.  The Zambia Police is regulated by the Zambia Police Act (Cap. 107), which, inter alia, makes provision for:  the organs and structures of the Zambia Police; the recruitment of persons into the Service; terms and conditions of service of the members of the Service; and the regulation generally of the Zambia Police.  

82.
The Constitution and the Criminal Procedure Code (CPC) guarantee several rights for suspects, which are intended to minimize the incidence of torture.  Article 13 of the Constitution provides that no one shall be deprived of his/her liberty except as may be authorized by law.  The article further provides that any person who is arrested or detained shall be informed as soon as reasonably practicable, in a language that he/she understands, of the reasons for his/her arrest or detention.  The police are required, without undue delay, to bring the person arrested or detained before a court of law.  If a person detained is not tried within a reasonable time he/she must be released either unconditionally or upon reasonable conditions, in particular such conditions as are reasonably necessary to ensure that he/she appears at a later date for trial or for proceedings preliminary to trial.  Any person who is unlawfully arrested or detained is entitled to sue for compensation in a court of law.

83.
These constitutional provisions are reinforced by the CPC.  Section 30 requires a police officer making an arrest without warrant to take or send the person arrested before a magistrate having jurisdiction in the case or before an officer in charge of a police station, without unnecessary delay.  Furthermore, section 33 (1) of the CPC states as follows:

“When any person has been taken into custody without warrant for an offence other than an offence punishable with death, the officer in charge of the police station to which such person shall be brought may, in any case, and shall, if it does not appear practicable to bring such person before an appropriate competent court within twenty‑four hours after he was taken into custody, inquire into the case, and, unless the offence appears to the officer to be of a serious nature, release the person, on his executing a bond, with or without sureties, for a reasonable amount, to appear before a competent court at a time and place to be named in the bond:  but, where any person is retained in custody, he shall be brought before a competent court as soon as practicable.  Notwithstanding anything contained in this section, an officer in charge of a police station may release a person arrested on suspicion on a charge of committing any offence, when, after due police inquiry, insufficient evidence is, in his opinion, disclosed on which to proceed with the charge.”

84.
Thus, where a person is arrested without warrant, the police are required to produce that person before a magistrate within 24 hours of arrest, unless the circumstances make that impractical, for example, where the person is arrested on Friday night or during a holiday or the nearest magistrate is very far from the place of arrest and the police do not have transport, etc.

85.
Section 123 of the CPC regulates the granting of bail.  It provides as follows:

“(1)
When any person is arrested or detained, or appears before or is brought before a Subordinate Court, the High Court or Supreme Court he may, at any time while he is in custody, or at any stage of the proceedings before such court, be admitted to bail upon providing a surety or sureties sufficient, in the opinion of the police officer concerned or court, to secure his appearance, or be released upon his recognizance if such officer or court thinks fit:

“Provided that any person charged with ‑

  “(i)
murder, treason or any other offence carrying a possible or mandatory capital penalty;

 “(ii)
misprision of treason or treason felony; or

“(iii)
aggravated robbery;

“shall not be granted bail by either a Subordinate Court, the High Court or Supreme Court or be released by any Police Officer.

“(3)
The High Court may, at any time, on the application of an accused person, order him, whether or not he has been committed for trial, to be admitted to bail or released on his own recognizance, and the bail bond in any such case may, if the order so directs, be executed before any magistrate.

“(4)
Notwithstanding anything in this section contained, no person charged with an offence under the State Security Act shall be admitted to bail either pending trial or pending appeal, if the Director of Public Prosecutions certifies that it is likely that the safety or interests of the Republic would thereby be prejudiced.

“(5)
Notwithstanding anything to the contrary contained in this Code or in any written law, it is declared for the avoidance of doubt that upon a person being convicted or sentenced by a subordinate court and before the entering of an appeal by such a person against the conviction or sentence or both, the Subordinate Court which convicted or sentenced such person or the High Court has and shall have no power to release that person on bail with or without securities.”

86.
Section 126 of the CPC prohibits the setting of excessive bail.

87.
It is clear from these provisions that both the Constitution and the CPC require that any person taken into custody should be brought before an independent and impartial court of law within the shortest period possible (24 hours in the majority of cases).  Moreover, those arrested and charged are entitled to be released on bond or on bail except for the most serious offences, for which no bail is available.

88.
Article 15 of the Constitution, as already indicated above, prohibits the infliction of torture, inhuman or degrading punishment or other like treatment.  There are no exceptions or derogations allowed.  Even war or a state of emergency cannot justify a derogation from this absolute prohibition.  This is stipulated in article 25 of the Constitution which allows derogations from fundamental rights and freedoms when the nation is at war or when a state of emergency is in force.  Article 25 states as follows:

“Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in contravention of articles 13, 16, 17, 19, 20, 21, 22, 23,or 24 to the extent that it is shown that the law in question authorizes the taking, during any period when the Republic is at war or when a declaration under article 30 is in force, of measures for the purpose of dealing with any situation existing or arising during that period; and nothing done by any person under the authority of any such law shall be held in contravention of any of the said provisions if it is shown that the measures taken were, having due regard to the circumstances prevailing at the time, reasonably required for the purpose of dealing with the situation in question.”

89.
It may be noticed that the right to liberty guaranteed under article 13 may be derogated from when the nation is in a state of war or under a state of emergency.  Preventive detention is allowed under the Emergency Powers Act (Cap. 108, 1964), which comes into operation when the President declares a state of emergency under article 30 of the Constitution.  Under section 3 of the Act, the President is empowered to make regulations, including those providing for detention without trial.  Under emergency regulations, the President can detain persons who constitute a threat to public security for an indefinite period, while the police can detain persons without trial only for a maximum period of seven days (Emergency Regulations, Statutory Instrument No. 126 of 1997, Regulations 33 (1) and 33 (6), respectively).

90.
However, those detained under emergency regulations are entitled to apply for a writ of habeas corpus in the High Court.  Article 26 of the Constitution provides safeguards for those in preventive detention.  It provides:

“(1)
Where a person’s freedom of movement is restricted, or he is detained, under the authority of any such law as is referred to in article 22 to 25, as the case may be, the following provisions shall apply ‑



“(a)
he shall, as soon as reasonably practicable and in any case not more than fourteen days after the commencement of his detention or restriction, be furnished with a statement in writing in a language that he understands specifying in detail the grounds upon which he is restricted or detained;



“(b)
not more than fourteen days after the commencement of his restriction or detention a notification shall be published in the Gazette stating that he has been restricted or detained and giving particulars of the place of detention and the provision of law under which his restriction or detention is authorized;



“(c)
if he so requests at any time during the period of such restriction or detention not earlier than three months after the commencement thereof or after he last made such a request during that period, as the case may be, his case shall be reviewed by an independent and impartial tribunal established by law and presided over by a person, appointed by the Chief Justice who is or is qualified to be a judge of the High Court;



“(d)
he shall be afforded reasonable facilities to consult a legal representative of his own choice who shall be permitted to make representations to the authority by which the restriction or detention was ordered or to any tribunal established for the review of his case; and



“(e)
at the hearing of his case by such tribunal he shall be permitted to appear in person or by a legal representative of his own choice.

“(2)
On any review by a tribunal under this article the tribunal shall advise the authority by which it was ordered on the necessity or expediency of continuing his restriction or detention and that authority shall be obliged to act in accordance with any such advice.

“(3)
The President may at any time refer to the tribunal the case of any person who has been or is being restricted or detained pursuant to any restriction or detention order.”

Prosecution of Offenders

91.
The office of the Director of Public Prosecutions (DPP), which falls under the Ministry of Legal Affairs, is responsible for all prosecutions in the country.  It is created under article 56 of the Constitution.  The DPP is appointed by the President subject to ratification by the National Assembly.  Under article 56 (3) of the Constitution, the DPP has power, in any case which he considers it desirable so to do,


“(a)
to institute and undertake criminal proceedings against any person before any court, other than a court martial, in respect of any offence alleged to have been committed by that person;


“(b)
to take over and continue any such criminal proceedings as have been instituted or undertaken by any other person or authority; and 


“(c)
to discontinue, at any stage before judgement is delivered, any such criminal proceedings instituted or undertaken by himself or any other person or authority.”

92.
These powers may be exercised by the DPP in person or by state advocates or police prosecutors.  In fact all prosecutions in the subordinate courts are undertaken by police prosecutors, who administratively fall under the Ministry of Home Affairs.  This fact makes it difficult to prosecute police officers accused of inflicting torture, inhuman or degrading treatment on suspects.  Owing to a severe shortage of qualified lawyers in Government, state advocates only undertake prosecutions in the High Court for the most serious offences.  Only state advocates are directly under the office of the DPP.  The fact that police prosecutors do not fall under the DPP and are, therefore, not accountable to him, undoubtedly makes it difficult for the DPP to supervise or control them.

Administrative and judicial measures

93.
The rules adopted for interrogation are the English Judges Rules which:  

(a)
Permit a police officer or other law enforcement officer investigating an offence to question anyone, whether a suspect or not, from whom he thinks useful information can be obtained.  This is so whether a person is in custody or not, so long as he or she has not been charged with the offence or informed that he or she may be prosecuted for it;

(b)
Require a police officer or other law enforcement officer to caution a person he reasonably suspects to have committed an offence, before putting any questions to him on the suspected offence.  The caution is to the effect that the accused has the right to remain silent and that anything he/she says may be used as evidence in a court of law;

(c)
Require a further caution when such a person has been formally charged and is in custody or informed that he may be prosecuted.  Only under special circumstances can questions be asked after these two stages and even then a caution must be administered;

(d)
Provide for the taking down of a voluntary statement, the cautions and the authentication of such a statement thereafter;

(e)
Refer to a case where a person is charged or informed of the likelihood of his/her prosecution and is made aware by a police officer or other law enforcement officer of a written statement of a co‑accused.  The law enforcement officer is required to hand to such a person a copy of such written statement but he/she must not be invited or induced to reply.  If he/she chooses to reply he/she shall be cautioned according to Rule 3;

(f)
Require persons other than police officers charged with the duty of investigating offences or charging offenders so far as is practicable to comply with these rules.

94.
It is important to note that the Judges Rules are not rules of law but rules of practice.  Thus, a confession obtained contrary to the Judges Rules can be admitted into evidence so long as it is voluntary.  However, judges and magistrates have discretion to exclude a confession obtained in breach of the Rules.

95.
The Zambian Judiciary has considered the Judges Rules to be merely directory rather than mandatory on law enforcement officers.  However, the practice outlined in the case of Charles C. Lukolongo, Christopher C.P. Kambita and Isaac Lungu v. The People (1986) ZR 115 (SC) is that the courts are very reluctant to entertain any arrest or confession which is obtained in breach of the Judges Rules.  This practice has become well settled and is religiously followed by Zambian courts.

96.
A major flaw in the law is that although an involuntary confession may be ruled inadmissible, anything found as a result of the involuntary confession will nonetheless be admissible in evidence provided it is relevant to the issues before the court.  In the case of Liswaniso v. The People (1976) ZR 297 (SC), in which illegally obtained evidence was admitted the Supreme Court held that although the law must strive to balance the interests of the individual to be protected from illegal invasions of his liberties by the authorities, on one hand, and the interests of the State to bring to justice persons guilty of criminal conduct, on the other hand, the answer does not lie in the exclusion of evidence of a relevant fact.  The Court stated, inter alia:  

“On the authorities, it is our considered view that (the rule of law relating to involuntary confessions apart) evidence illegally obtained, e.g. as a result of an illegal search and seizure or as a result of an inadmissible confession is, if relevant, admissible on the ground that such evidence is a fact (i.e. true) regardless of whether or not it violates a provision of the Constitution (or some other law) …  But we wish to make it abundantly clear that any illegal or irregular invasions by the police or anyone else are not to be condoned and anyone guilty of such an invasion may be visited by criminal or civil sanctions.  It seems to us good law that an involuntary confession should as a general rule be excluded because of the danger that it might be untrue but that the evidence of anything obtained as a result of an illegal act should be admissible because it is a relevant fact and therefore trustworthy.  It would be difficult to appreciate how a court could consciously close its eyes to a relevant fact that has been presented before it.”

97.
The position taken by the judiciary unwittingly gives law enforcement officers a strong incentive to torture suspects since they know that any hard evidence obtained as a result of torture will be admissible in court.  The fact that torture is not a criminal offence under Zambian law tends to create impunity among law enforcement officers for they know that they will not be prosecuted for perpetrating acts of torture.

Administrative practice

98.
Zambia has put in place administrative practices as well as arrangements for custody and treatment of persons subjected to any form of arrest, detention or imprisonment, tailored to prevent torture.  These include:

(a)
Discouraging obtaining information from suspects through confessions;

(b)
Intimidating methods of obtaining information from suspects are done away with by reducing the number of interviewers to a maximum of three;

(c)
The use of the term “interrogations” has been done away with and replaced by the word “interview”, so as to remove the stigma that goes with the term.

Factors and difficulties

99.
Unfortunately, torture of suspects by law enforcement officers is widespread despite the measures outlined above.

100.
There are several factors or difficulties that affect the practical implementation of article 11, among which are:


(a)
Inadequate training in investigation skills leading to improper handling of suspects;


(b)
Insufficient knowledge of human rights law by most law enforcement agents;


(c)
The absence of a national forensic laboratory, resulting in the application of underhanded methods by overzealous officers;


(d)
Lack of adequate financial resources and logistical support.  The police do not have enough transport and other resources to enable them to conduct thorough investigations and therefore rely on the suspect to provide them with information;


(e)
Supervising officers may be reluctant to expose perpetrators of torture to disciplinary action.

Prisons

Legislative provisions

101.
The Zambia Prison Service is created under article 106 of the Constitution and falls under the Ministry of Home Affairs.  The Prisons Act (Cap. 97, 1966) contains regulations governing the treatment of persons subjected to detention or imprisonment.  Further, with regard to the arrangements for the custody and treatment of persons, the Prisons Act contains provisions that are designed to deter and prevent the abuse and torture of prisoners and suspects.  Section 16 (1) provides that the Minister may appoint as medical officer of a prison any medical practitioner.  The Act also contains the following provisions:

“Section 17 (1)
Subject to the provisions of this Act, the medical officer shall have the general care of the health of prisoners and shall visit the prison daily where practicable or when called upon by the officer‑in‑charge.

      “(2)
The medical officer shall report to the officer‑in‑charge any circumstance connected with the prison or the treatment of prisoners which appears to him to require consideration on medical or health grounds.”

“Section 18 (1)
The medical officer shall, where practicable ensure that every prisoner is medically examined on admission to and before discharge from a prison, and shall perform such other duties as may be prescribed, and shall ensure that a record is kept of the state of health of every prisoner.”

“Section 43 (h)
Any junior or Subordinate officer commits an offence against discipline if he is guilty of unlawful or unnecessary exercise of authority, that is to say, if he uses any unnecessary violence to any prisoner or other person with whom he may be brought into contact in the execution of his duty.”

“Section 58
Every prisoner shall be searched on admission, and at such time subsequently as may be prescribed, by a prison officer of his or her own sex, but not in the presence of a person of the opposite sex, and all prohibited articles shall be taken from him or her.”

Review and complaint system

102.
The State has established the Police Public Complaints Authority under the Zambia Police (Amendment) Act (No. 14 of 1999) whose functions are outlined in paragraphs 39‑42 above.  Further, the State has established the Human Rights Commission whose functions and powers are stated in paragraphs 32‑38 above.

103.
Part XIX of the Prisons Act makes provision for visits to and inspection of prisons by judges, magistrates, the Minister and Deputy Minister of Home Affairs, and provincial ministers.  All these are designated “visiting justices”.  Section 126 provides that any visiting justice may at any time visit a prison in respect of which he is a visiting justice, and may


“(a)
call for all books, papers and records relating to the management and discipline of the prison;


“(b)
visit every part of the prison and see every prisoner in confinement;


“(c)
inspect and test the quality and quantity of prisoners’ food;


“(d)
ascertain, so far as possible, that the standing orders and rules are observed;


“(e)
inquire into any complaint or request made by a prisoner; and


“(f)
perform such other functions as may be prescribed.”

104.
Section 27 requires a visiting justice to enter in a book, to be kept for such purpose, such remarks, suggestions or recommendations for the information of the Commissioner of Prisons as he/she may deem fit.

105.
The Minister of Home Affairs is, under section 128, empowered to appoint “official visitors” to any prison.  These are required to visit prisons assigned to them at least once in every two months.  Their functions are similar to those of visiting justices (sect. 129).

Administrative practice

106.
The conditions prevailing in the prisons are extremely bad and can be said to constitute inhuman and degrading treatment.  As can be seen from the tables in annex 1 the majority of prisons are overcrowded.  In urban remand prisons the cells are so overcrowded that prisoners have to sleep sitting or in shifts.  Prisoners are locked up in cells at 16.00 hours and let out at 07.00 hours.

107.
Although overcrowding can be ameliorated by moving prisoners from one prison to another, this is difficult to achieve in practice because of lack of transport and also the fact that remandees and prohibited immigrants cannot be moved.

108.
The cells are unhygienic and food is inadequate.  The main diet consists of beans, maize meal and vegetables.  Meat and chicken are rare.  This is as a result of poor funding, as can be seen in annex 5.

109.
Diseases such as tuberculosis, scabies, anaemia, dysentery, malaria, chest infections and other maladies are commonplace owing to low‑protein diets, lack of clean water, severe overcrowding, and poor sanitation and medical facilities.  The prisoners usually have little or no recreational facilities and they also do not have library facilities (see annex 3).

110.
In an effort to decongest prisons the Government has opened up open‑air prisons in various locations in the country.

111.
As annex 4 shows, the ratio of prison officers to inmates is very low making it difficult for the prison authorities to adequately attend to the needs of prisoners and prevent abuse of prisoners by fellow inmates.  Moreover, there is a high mortality rate among prison officers on account of diseases contracted from prisoners.  For example, Kamfinsa Maximum Security Prison and Lusaka Central Prison are losing one prison officer every five months because of contact with sick prisoners.  Although there is provision for the early release of terminally ill prisoners, this is difficult to achieve in practice because of the long, cumbersome procedures involved.

112.
The provisions relating to medical officers and provision of medical facilities to prisoners and detainees have in practice proved difficult to implement because of lack of funds and personnel.  Prisons do not have doctors, but a few have clinical officers who are seconded by the Ministry of Health.

113.
Moreover, prison clinics are often not well stocked with the required drugs.  The requirement of user fees at government hospitals and clinics results in some sick prisoners not being taken to these facilities because the prisons often do not have money to pay the user fees.

114.
Most prisoners are discharged without being medically examined because of lack of medical staff.

115.
It must be pointed out that the monitoring of prison conditions is not as effective as it should be.  Non‑governmental organizations, for example, have problems accessing prisons.  Permission has to be sought from the Commissioner of Prisoners.

116.
In terms of administrative measures, judges in practice visit prisons and police cells in order to investigate the living conditions.  This usually takes place during High Court sessions held in various parts of the country.  Similarly, magistrates also visit prisons and police cells but these visits are infrequent and in most cases do not present all persons who have been incarcerated with an opportunity to engage in dialogue with the visiting justices.

117.
Following such visits justices make reports, which contain recommendations for the prevention of cruel, inhuman and degrading treatment.  The prisons and police authorities, owing to inadequate funding, rarely implement such recommendations.  Thus, the exercise offers no redress to inmates and becomes purely academic.

118.
The Prisons Act provides for corporate punishment and restricted diets for prisoners who commit a breach of prison regulation.  The confidentiality of medical records of prisoners is also not guaranteed.  Although corporal punishment was outlawed and ruled unconstitutional by the High Court in John Banda v. The People (HPA/6/1998), discussed elsewhere in this report, the Prisons Act has yet to be amended to abolish corporal punishment.

119.
The Government is committed to reforming the prison legislation in order to make it compatible with the Constitution as well as the country’s obligations under the Convention and other international human rights instruments.  In this regard the process of legislative reform is under way.

Article 12

Legislative measures

120.
Under article 28 of the Constitution, if any person alleges that any of the provisions in the Bill of Rights has been, is being or is likely to be contravened in relation to him or her, that person may apply for redress to the High Court which shall hear and determine the matter and make such order or give such directions as it may consider appropriate for the purpose of enforcing or securing the enforcement of the rights infringed upon.

121.
The Constitution also establishes, under article 125, the Human Rights Commission referred to earlier and whose functions and powers are contained in the Human Rights Commission Act No. 39, as outlined above.  In addition, the Police Public Complaints Authority referred to above can investigate complaints against the Police, including complaints on torture.

122.
Under the Inquiries Act (Cap. 41), the President may constitute a commission of inquiry to look into any matter in which inquiry would, in the opinion of the President, be for the public welfare.

Judicial measures

123.
The courts in Zambia can hold a “trial within trial”, or an inquiry, where allegations arise during court proceedings that a confession was extracted through torture.  The purpose of the “trial within trial” is to establish whether the confession was made fairly and voluntarily by the accused.  Where the court establishes, through this procedure, that the confession was extracted coercively under torture, it will exclude the confession from being tendered as evidence against the accused.

124.
In the case of The People v. Stephen Lungu, Jack Chiti and Others, the presiding judge was appointed to chair a commission of inquiry, to run concurrently with the court proceedings, so as to make an inquiry possible during trial as the judge would stay proceedings whenever allegations of torture were raised by the accused persons.

125.
After the “trial within trial”, it is assumed that the complainant (accused person) will take up the issue in civil proceedings.  However, the complaint faces two major difficulties:


(a)
The “trial within trial” is part of criminal proceedings.  Criminal proceedings cannot be used as evidence in civil proceedings; and


(b)
The non‑criminalization of torture could also pose problems in civil proceedings.

Administrative measures

126.
An act of torture committed by a law enforcement agent is treated as a breach of the Code of Conduct and may, in some cases, amount to a crime, though not torture per se, but one that may attract sanctions under penal law.  Where torture is alleged against a law enforcement agent, internal rules apply and disciplinary action may include suspension or dismissal.

127.
During the period under review (18 months), the Zambia Police Service recorded a total of 32 cases in which acts of torture were alleged to have been committed by police officers.  These cases have yet to be concluded by the relevant authorities.

128.
In cases where an act of torture merits criminal investigations, the matter is referred to the Criminal Investigations Department (CID) of the Police Service.  A docket is usually opened and transmitted to the Prosecutions Department, which then decides whether the act amounts to a criminal offence.

129.
Where the Police Public Complaints Authority directs the Inspector Genera1, the Anti‑Corruption Commission, or a relevant body or authority under subsection 1 of section 57 (B) of the Zambia Police (Amendment) Act, the Inspector General, the Anti‑Corruption Commission, or relevant body or authority shall give effect to such direction.

Factors and difficulties

130.
The non‑criminalization of torture in Zambian criminal law makes it difficult to charge perpetrators of torture.

131.
The Human Rights Commission has no power to pass a binding decision on perpetrators of torture.  It can only recommend to other appropriate authorities to take action.

132.
Lack of institutional capacity and inadequate staff levels hinder the effective and prompt investigation of alleged acts of torture, as do lack of cooperation from law enforcement agents who might have vital information for an investigation and lack of logistics to respond promptly and effectively to human rights violations, in particular torture cases.

Article 13

Legislative measures

133.
As pointed out above, articles 15, 28 and 125 of the Constitution are applicable.

Judicial measures

134.
An individual who alleges that he has been subjected to torture in Zambia can sue the State through the Attorney‑General.  The courts in Zambia have heard cases of alleged torture and have handed down judgements.  The following case is illustrative of the way courts have handled cases of torture.

135.
In David Kataba Mwenjeke v. The Attorney‑General, the applicant brought an action by way of an Originating Notice of Motion seeking a declaration, among other remedies, to the effect that the beating and torture he was subjected to by Zambia police officers at Woodlands Police Station on 23 September 1997 was unlawful and a violation of his guaranteed fundamental right under article 15 of the Constitution.

136.
In this case, Justice E.E. Chulu found that the plaintiff was subjected to brutal and inhuman treatment.  He was whipped repeatedly with a leather whip on his back and also repeatedly hit on his feet with a club.  As a result, his feet were diffusely tender, and he also sustained multiple wounds on his limbs and lesions on his back.  In the judge’s view these were very serious aggravating circumstances, to be taken into consideration when determining a fair and reasonable award of compensatory damages.  For the foregoing reasons, the Court awarded the plaintiff a sum of 20 million kwacha (approximately US$ 6,451) as compensatory damages, the sum attracting interest at the average short‑term bank deposit rate from the date of judgement until full payment.

Administrative measures

137.
The President, under the Inquiries Act, can constitute an administrative committee or commission of inquiry to investigate or inquire into any pressing issue.  Using the above administrative mechanism, the President of the Republic of Zambia in 1998 appointed a commission of inquiry under Statutory Instrument No. 94 of 1998 to investigate and report on the allegations of torture, abuses or violations of human rights on the persons suspected of involvement in the failed coup of 28 October 1997 by members of the security and police forces as raised in the report of the Human Rights Commission dated 30 March 1998.

138.
The ad hoc commission of inquiry mentioned above was constituted with the following terms of reference:


(a)
To identify security and police officers, if any, involved in the acts of torture:


(b)
In light of the findings, to recommend appropriate administrative and disciplinary measures that should be taken in order to avoid recurrence in the future of torture, abuse or violation of human rights during investigations by security and police forces and to recommend measures to improve on investigative methods by the forces;


(c)
To make such recommendations, including the awarding of compensation where applicable, as it may in the light of the findings deem appropriate.

The Commission of Inquiry has since tendered its report to Government.

Factors and difficulties

139.
 Most people cannot afford to bring their cases before the courts.  Further, insufficient institutional capacity within the Human Rights Commission hampers the effective examination of complaints received.  Lack of awareness on the part of the citizenry on available complaints avenues means that cases go without redress.

Article 14

Legislative measures

140.
As noted above, articles 15 and 28 of the Constitution apply.  The High Court may make such order, issue such writs and give such direction as it may consider appropriate for the purpose of enforcing or securing the enforcement of article 15.  A victim of torture may sue the Attorney‑General for damages.

Judicial measures

141.
The Zambian courts have ensured that a victim of torture obtains redress and has an enforceable right to fair and adequate compensation.  This can be demonstrated by cases involving torture brought before the courts.

142.
In the case of The Attorney‑General v. Musonda Samuel Mofya (1995‑97) ZR 49, the Supreme Court dismissed an appeal by the State against judgement awarded by the High Court in favour of the respondent for damages for torture, intimidation, trespass and false imprisonment.  In that case Judge Gardner stated that:

“We agree with the learned trial Judge that people in authority who inflict torture must be deterred and we hope that damages awarded will not be borne solely by the tax payer but those responsible should be made to feel the burden.  Torture is so much to be condemned that  damages for assault and torture should merely be as four times to the amount awarded in ordinary cases.”

Administrative measures

143.
A mechanism is in place for ex curia settlements where it is evident that the State has a bad case with regard to any claim for compensation.  This mechanism has in the past been used by torture victims who have negotiated with Government for an amicable settlement.  Although, according to the law and practice, the State has been paying compensation to victims of human rights abuses, a circular is in place to the effect that disciplinary action will be taken against law enforcement officers committing acts of torture, to recover money spent by the State to compensate torture victims.  In the event that the plaintiff who seeks damages for torture dies, the courts provide for the compensation to be received by the surviving spouse, children or dependants.

144.
Under section 10 of the Human Rights Commission Act, the Human Rights Commission has powers also to receive complaints from aggrieved persons and may, where it considers necessary, recommend the payment of compensation to a victim of human rights abuse or to such victim’s family.

145.
In Zambia no organized rehabilitation is available to victims of torture.

Article 15

Legislative measures

146.
In Zambia there are no legislative provisions that prevent statements made as a result of torture being invoked as evidence in any proceedings.

Judicial measures

147.
In judicial practice, in order for a confession to be admissible, it is necessary for the State to establish two things:


(a)
That the accused made the confession; and


(b)
That he/she made it voluntarily.

In order to ascertain that a confession was made voluntarily, the courts have through the years evolved a custom that has become well‑established practice and is religiously followed by Zambian courts.  This is the “trial within trial”, the purpose of which was explained above.

148.
In the case of Charles C. Lukolongo and Christopher C.P. Kambita and Isaac Lungu v. The People, a “trial within trial” was held to determine the voluntariness of a confession statement made by the accused.  The Supreme Court, in quashing the decision of the High Court which had admitted the confession statement after conducting a “trial within trial”, stated that where an accused person who had been severely beaten by the police and had as a result attended clinic for treatment, the only reasonable inference a judge could draw should be in favour of the accused because any such statement must be assumed to have been made during application of duress to induce the accused to confess.  However, the Zambian courts have discretion to rule a free and fair confession inadmissible if the court determines that its admission would render the trial to be unfair to the accused.  A major difficulty is that though a confession obtained through torture will be dismissed, there is no legal barrier to prevent the admission of any hard evidence obtained as a result of the confession.

Article 16

Legislative measures

149.
National legislation exists in Zambia that is meant to prevent acts amounting to cruel, inhuman or degrading treatment or punishment.

150.
Zambian criminal law does, however, provide for capital punishment in the Penal Code for certain serious offences.  The legal method of execution is by hanging until the person is pronounced dead.  Capital punishment is imposed for conviction on the following offences:


(a)
Murder, unless there are extenuating circumstances;


(b)
Aggravated robbery with a firearm, unless it is proved that the person was not aware that his accomplices used a firearm or, on becoming aware that a firearm was being used, he dissociated himself from the offence; and


(c)
Treason.

151.
Eight prisoners have been executed in the last 10 years (as at July 2000).

152.
Under article 59 (c) of the Constitution, the President may substitute a less severe form of punishment for a death penalty imposed on a duly convicted person.

153.
The Prisons Act (Cap. 97) provides for the management and control of prisons and prisoners lodged therein.  The following provisions of the said Act are instructive:

“Section 15

“1.
The minister may, whenever he deems it necessary or desirable, appoint a committee of two or more persons of whom:


“(a)
one shall be the Commissioner or the Deputy Commissioner or an Assistant Commission;


“(b)
the other or others shall be an officer or officers of the public service;

“to inquire into and report to him on the conduct, management or administration of any prison or any matter connected therewith or incidental thereto.

“2.
For the purposes of any such inquiry as aforesaid, a Committee appointed under subsection (1) shall have the powers, rights and privileges conferred upon Commissioners by the Inquiries Act, and … by a committee under this section and to any person summoned to give evidence or giving evidence before it.”

154.
Part IV of the Prisons Act( provides for the appointment and duties of medical officers by the Minister in charge of prisons.  The sections under this Part are tailored for the general care of the health of prisoners.

155.
Section 28 of the Act stipulates that “No subordinate officer shall punish a prisoner unless lawfully ordered so to do by the Commissioner or by an officer in charge.”

156.
Further, section 43(h) of Part VII provides that:

“any junior or subordinate officer commits an offence against discipline if he is guilty or unlawful or unnecessary exercise of authority, that is to say, if he uses any unnecessary violence to any prisoner or other person with whom he may be brought into contact in the execution of his duty.”

157.
Part VIII of the Act provides in section 58 that:

“Every prisoner shall be searched on admission, and at such time subsequently as may be prescribed, by a prison officer of his or her own sex, but not in the presence of a person of the opposite sex, and all prohibited articles shall be taken from him 

or her.”

This is meant to avoid degrading treatment.

158.
Section 60 in Part IX of the Prisons Act provides for the separation of male and female prisoners to prevent as far as is practicable their seeing or communicating with each other.  Subsection 2 further provides the following classes of convicted and unconvicted prisoners of each sex:


(a)
Young prisoners;


(b)
Adults;


(c)
First offenders;


(d)
Prisoners with previous convictions;


(e)
Prisoners suspected or certified as being of unsound mind;


(f)
Such other classes as the Commissioner may determine.

159.
Section 71 gives power to an officer in charge to order, on the advice of a medical officer, the removal of a seriously ill prisoner for purposes of treatment in a hospital.  In emergency cases, the officer in charge need not wait for advice from the medical officer.  This provision therefore ensures that prisoners are promptly attended to in the event of serious illness.  Special measures may be put in place for the security of the prisoner while he is undergoing treatment if it is deemed necessary on account of the gravity of the offence for which a prisoner is in custody or for any other reason.  (See Part IX of the Prisons Act.)

160.
In addition to the substantive sections of the Prisons Act, there are in place Prison Rules made under the same Act designed to prevent cruel, inhuman or degrading treatment or punishment for persons held under custody of prison authorities.  The following are the relevant rules:

“Rule 40 (1)
Every medical officer or his subordinate shall:

“(a)
where practicable, examine every prisoner before the prisoner is made to do or carry out work;

“(b)
examine every prisoner ordered to undergo punishment for a prison offence if such punishment involves confinement in a separate cell or a reduction of the prisoner’s normal diet and shall certify in writing whether in his opinion such punishment may be inflicted without the probability of serious injury being caused thereby;

“(2)
After every medical examination carried out under section eighteen of the Act, the medical officer shall enter in the prisoner’s record:


“(a)
the state of health of the prisoner;

“(b)
whether or not the prisoner has been vaccinated for, or has had smallpox;

“(c)
any other information which he may consider desirable to record.

“(3)
The medical officer shall, after medical examination of a prisoner, enter in the prisoner’s record whether or not the prisoner is fit for normal labour and whether there shall be any restriction or condition regarding the type of labour to which the prisoner may be put.”

“Rule 43
The medical officer shall report in writing to the officer in charge any case of a prisoner (other than a case to which rule 42 applies) which, in his opinion based on medical grounds, should be brought to the notice of the officer in charge and shall make such recommendations as he may think proper to the officer in charge as regards discipline or treatment of such prisoner or the supply of additional or alternative food or articles to such prisoner.”


“Rule 45
Whenever the medical officer is of the opinion that:

“(a)
the life of a prisoner is likely to be endangered by his continued imprisonment; or

“(b)
a sick prisoner will not survive his sentence; or

“(c)
a prisoner is totally and permanently unfit for prison discipline;


“he shall submit his opinion and the grounds thereof in writing to the officer in charge who shall forward the same to the Commissioner.”

“Rule 47
“(a)
At least once in every month the medical officer shall inspect 

every part of the prison and during such inspection he shall pay special attention to the sanitary state of the prison, the health of the prisoners, and the adequacy and proper cooking of the diets; and

“(b)
review the weights of the prisoners.”

“Rule 51 (1)
Where there is an outbreak of infectious or contagious disease in a prison the medical officer shall give directions in writing to the officer in charge for:

“(a)
separating prisoners having infectious or contagious diseases;

“(b)
cleansing, disinfecting any room or cell occupied by any prisoner having an infectious or contagious disease; and

“(c)
cleansing, disinfecting or destroying any infected clothing or bedding, if necessary;

“and the officer in charge shall carry such directions into effect forthwith.

“(2)
The medical officer shall, in the case of any epidemic or highly infectious or contagious disease, or any other circumstances affecting the health of the prisoners requiring unusual measures, report the same immediately to the officer in charge.”

“Rule 59 (1)
The chief officer shall visit and inspect the whole prison and shall see every prisoner at least twice in every twenty‑four hours and, in default of such daily visits and inspections, the chief officer shall record in his journal how far he has omitted them and the cause of such omission.

“(2)
The chief officer shall be responsible for seeing that everything in the prison is clean and in good order and that all means of security are effective.”

“Rule 73
The chief officer shall carry into effect all written directions of the medical officer respecting alterations in the diet or treatment of any prisoner.”

“Rule 76
The chief officer shall report to the officer in charge:

“(a)
every circumstance which may come to his knowledge and which is likely to affect the security, health or discipline of the prisoners, or the efficiency of the prison officers; and

“(b)
any other matter may come to his knowledge which in his opinion may require the attention of the officer in charge.”

“Rule 86 (1)
No subordinate officer shall enter a prisoner’s cell at night without being 

accompanied by another officer except in cases of imperative necessity 

and, in such circumstances, he shall make an immediate report to the 

officer who is in charge of the prison at the time.


“(2)
No male prison officer shall enter any part of a prison in which female 

prisoners are confined unless he is accompanied by a women prison 

officer.”

“Rule 88
Every subordinate prison officer shall inform the chief officer without 

delay of the name of any prisoner who desires to see the chief officer or 

who desires to make a complaint or application.”

“Rule 89
All subordinate officers shall be responsible for the safe custody of 

prisoners under their charge and for the purpose of giving effect to this 

rule, they shall count the prisoners under their charge at least once every 

half hour, and shall do so:



“(a)
on receiving charge of a party of prisoners;



“(b)
on handing over the charge of the prisoners; and

“(c)
on leaving any building or work whilst in charge of prisoners.”

“Rule 94
Every prison officer shall direct the attention of the officer in charge or the 
chief officer to any prisoner who appears to him not to be in good health 
or whose state of mind appears to him to deserve special notice and care.”

“Rule 103 (1)
Every prisoner shall take or be made to take a bath on admission to a 

prison and at such times subsequently as may be ordered.

“(2)
The officer in charge shall, if circumstances permit, cause every prisoner to be weighed immediately on his admission to a prison and once every month thereafter.

“(3)
The weight of a prisoner determined at each weighing referred to in sub‑rule (2) shall be recorded in the prisoner’s record and in such books as the Commissioner may determine. 

“(4)
The officer in charge shall notify the medical officer of any substantial change in the weight of any prisoner.”

“Rule 141 (1)
A prisoner may make any complaint or application to a visiting justice, an official visitor, the Commissioner, the officer in charge or the chief officer, and, in the case of a female prisoner, to the senor woman prison officer, but no complaint shall be made to any subordinate officer except to report sickness.

“(2)
The officer in charge shall make arrangements to ensure that any request made by a prisoner to see the Commissioner, an official visitor or a visiting justice is recorded by the officer to whom it is made and that such request is conveyed without delay to the officer in charge who shall inform the Commissioner, official visitor or visiting justice when such person next visits the prison or such request.

“(3)
All complaints and applications made by prisoners shall be heard or attended to by the officer in charge every day except Sundays or public holidays, and the officer in charge shall record in a book kept for the purpose the action taken in each case.”

“Rule 166
A prisoner who is on remind or awaiting trial shall, if necessary for the purposes of his defence, be allowed to see a registered medical practitioner of his own choice, at any reasonable time, in the sight but not in the hearing of the officer in charge or any prison officer detailed by the officer in charge for the purpose.”

“Rule 170 (1)
Every prisoner sentenced to penal or reduced diet as a punishment for a prison offence shall, before undergoing such punishment, be examined by the medical officer who shall certify the prisoner’s fitness to undergo such punishment.

“(2)
A prisoner shall not be made to undergo a punishment of penal or reduced diet within a period of twenty‑four hours immediately preceding the day of his discharge or, if circumstances permit, on the day preceding his appearance before a court.”

“Rule 172
The medical officer shall, at the infliction of every sentence of corporal punishment on a prisoner, give such instructions as may be necessary for preventing injury to the health of the prisoner and the officer in charge shall carry such instructions into effect.”

“Rule 173 (1)
For the purpose of subsection (5) of section one hundred and two of the 

Act:

“(a)
The type of cane with which corporal punishment shall be inflicted shall be:

“(i)
in the case of a prisoner under the age of nineteen years, a rattan cane, three feet long and not more than three‑eighths of an inch in diameter;

“(ii)
in the case of a prisoner who is nineteen years of age or over, a rattan cane, four feet long and not more than half an inch in diameter;

“(b)
The  manner in which corporal punishment shall be inflicted shall be as follows:

“(i)
a blanket or similar form of protection shall be placed across the small of the prisoner’s back above the buttocks;

“(ii)
a small square of thin calico shall be dipped in water; wrung out and tied over the prisoner’s buttocks;

“(iii)
strokes shall be administered from one side upon the buttocks of the prisoner and on no account on the back.

“(2)
No corporal punishment shall be inflicted on a prisoner in the presence of 
another prisoner or prisoners.”

“Rule 180 (1)
No prisoner shall be placed under mechanical restraint as a punishment.

“(2)
No prisoner shall be placed in fetters except as means of restraint or to prevent escape of a prisoner and only fetters of a pattern which has been approved by the Commissioner may be used.

“(3)
The officer in charge may order the use of handcuffs for prisoners who are in course of transfer from one point to another:

Provided that it shall not be permitted under any circumstances to place prisoners in leg irons who are in course of transfer from one prison to another.

“(4)
The officer in charge may place a prisoner under mechanical restraint if he considers it necessary for the safe custody of the prisoner, and the particulars of every such case shall be recorded in the journal of the officer in charge and of the Chief officer and in the restraint book; and notice thereof shall be given immediately to the medical officer and the Commissioner:

Provided that any mechanical restraint applied under this sub‑rule shall not be continued for more than twenty‑four hours unless the Commissioner has given his consent and the Commissioner’s consent shall be confirmed in writing:

“(5)
Where a prisoner is kept under mechanical restraint beyond the period of twenty‑four hours, the officer in charge shall obtain from the medical officer a certificate as to the fitness of the prisoner to undergo such restraint.  The consent referred to in sub‑rule (4) and the medical certificate issued under this sub‑rule shall be preserved by the officer in charge and shall be regarded as his authority for applying such mechanical restraint beyond twenty‑four hours.”

“Rule 210 (1)
During a visit of inspection by a visiting justice or official visitor, neither the officer in charge nor the next senior prison officer shall accompany him, but the officer in charge or next senior officer shall inform such visiting justice or official visitor of any prisoner who has expressed an intention to see him and shall afford him every assistance in his inspection and shall detail a prison officer to accompany him.

“(2)
No person other than a prison officer or a prison employee shall be permitted to accompany a visiting justice or official visitor during the course of his inspection.

“(3)
A copy of the visiting justice’s remarks, together with any comments by the officer in charge, shall be forwarded to the resident magistrate in whose jurisdiction the prison is situated and to the Commissioner immediately after the inspection has taken place.

“(4)
A copy of the official visitor’s remarks, together with any comments by the officer in charge, shall be forwarded to the Commissioner immediately after the inspection has taken place.”

161.
Other provisions aimed at preventing cruel, inhuman or degrading treatment or punishment exist under the Criminal Procedure Code (Cap. 88).  Section 21 provides that a person who is arrested shall not be subjected to more restraint than is necessary to prevent his escape.  Women, under section 24, must be searched by other women with strict regard to decency.

162.
Further, the Zambia Police (Amendment) Act has provisions meant to prevent cruel, inhuman or degrading treatment or punishment under section 18 (a) (1).  The officer in charge of a police station or post or any other officer authorized by the Inspector General can designate a number of police officers from among the police officers serving at the police station or post as custody officers.

163.
During the period January 1998 to March 2000 no prisoner underwent corporal punishment for an offence against prison discipline or for having violated the Prison Rules.  A total of nine prisoners underwent penal diet (restricted diet) as punishment for breaching the Prisons Act.

164.
Under section 18 (a) (2) the officer in charge shall ensure that there is in attendance at the station or post at least one male or female custody officer.  The duties of the custody officer are to ensure that:

“1.
 (a)
A person in police custody is treated in a decent and humane way;


“(b)
A person in police custody who requires medical attention has access to medical facilities;


“(c)
Police cells or other places used for the custody of persons are in a clean and habitable condition; and


“(d)
Necessary provisions and other facilities used by a person in custody are in a hygienic condition.

“2.
A person shall, before being placed in police custody, be presented to the custody officer;

“3.
Where a person is presented to a custody officer under the above subsection the custody officer shall:


“(a)
record the name, the offence for which the person is arrested, and the state or condition of the person; and


“(b)
make such recommendations as to that person’s well‑being as are necessary including the requirement for that person to have medical attention.”

Administrative measures

165.
In order to counter incidents of cruel, inhumane or degrading treatment or punishment involving persons under the custody of State authorities, a number of administrative measures have been taken, including the following:


(a)
To facilitate decongestion, the trend is towards the establishment of open‑air prisons;


(b)
Immigration authorities have adopted the practice of issuing temporary permits for Prohibited Immigrants (PIs).  The temporary permit allows the PI to stay in Zambia for a short time.  Families, if any, can provide logistics, including money, to have the PI removed from custody.  The Immigration Department also collaborates in terms of logistics to remove PIs.  Public transport is also utilized to transport PIs to borders;


(c)
To overcome the shortage of food and the generally bad diet, prison authorities allow prisoners to receive food from outside provided by friends and relatives.  Prisons have also embarked on farming to supplement prison food requirements;


(d)
In some places, new police posts are being built with the help of the community.  These new posts are intended to provide, among other things, better toilet facilities in cells and accommodation for officers;


(e)
To overcome mixing adults with juveniles due to congestion, prisons are now turning penal blocks into cells to accommodate juveniles;


(f)
 Female suspects are bonded where there is no female detaining facility.

Judicial measures

166.
The Judiciary in Zambia has reacted to certain legal provisions which it considers amount to inhuman or degrading punishment.  In the case of John Banda v. The People, the appellant pleaded guilty to and was convicted of malicious damage to property.  In addition to one month’s simple imprisonment suspended for 12 months, the appellant was ordered to receive 10 strokes of a cane in accordance with sections 24 (c) and 27 of the Penal Code, which provide for corporal punishment.  In holding sections 24 (c) and 27 of the Penal Code as unconstitutional, Justice E. E Chulu stated:

“Upon consideration of the law before me, I hasten to point out that the Republican constitution, which is a written Constitution of Zambia, is the Supreme law of the land, and consequently, all other laws derive their force of law from it, and are therefore subordinated to it.  This being the legal position, it cannot therefore be doubted that unless the Constitution is specifically amended, any provisions of an Act of parliament that contravenes provisions of the Constitution is null and void.

“Article 15 of the Constitution is couched in very clear and unambiguous language, that no person shall be subjected to torture or to inhuman or degrading punishment or other like treatment.  On the contrary, it cannot be doubted that the provisions of sections 14 (c) and 27 of the Penal Code which permit the infliction or imposition or corporal punishment of offenders are in total contravention, and conflict with the above provisions of article 15 of the Constitution.”  

167.
Judge Chulu further stated that due to the unconstitutionality of sections 24 (c) and 27 of the Penal Code, the provisions should be served from the Penal Code.

168.
Further, Zambian courts, in a bid to reduce congestion, which leads to inhuman conditions in prisons, have minimized custodial sentences in favour of community service, probation and fines, especially for minor offences.

Factors and difficulties

169.
While the State has put in place legislative, administrative and judicial measures to try and reduce acts or omissions, which lead to cruel, inhuman or degrading treatment or punishment, there are several factors which make their realization difficult.  They include the following:


(a)
The judgement in the John Banda case, cited above, outlawing corporal punishment as being inconsistent with article 15 of the Constitution faces problems of implementation because the ruling is not yet settled law.  Sections 24 (c) and 17 of the Penal Code which provide for corporal punishment have yet to be severed from it and corporal punishment is still provided for in the Prison Rules as cited above.  Further, the ruling is not readily available to magistrates, especially in the rural areas, due to poor law reporting;


(b)
The inadequate number of detention and prison facilities in the country has led to congestion, which has created inhuman conditions for persons subjected to detention.  Thus, it is practically difficult to implement the requirements contained in Prisons Rule 51 (1) cited above (see annex 1);


(c)
The inadequate number of detention facilities in the country has lead to congestion, which has created inhuman conditions for persons subjected to detention (see annexes 1 and 2);


(d)
Limited resources have lead to inability on the part of the State to built more and better prison facilities and to maintain those already existing.  The resulting congestion causes easy transmission of communicable diseases such as TB.  Further, prison authorities are not in a position to provide adequate medical and health facilities.  Most prison clinics have inadequate supplies of drugs and sometimes the nearest health centre is tens of kilometres away.  Meals and prison uniforms are also inadequate and most prisons have poor sanitary facilities (see annex 3).
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