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ANNEX*
VI EWs OF THE HUMAN RI GHTS COVWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-sixth session -

concer ni ng

Comuni cation N° 709/1996

Subnmitted by: Everton Bail ey
(represented by M. Anthony Poul ton of
t he London | aw firm McFarl anes)

Al leged victim The aut hor
State party: Jamai ca

Date of communi cation: 23 April 1996
Docunent ati on references: Pri or deci sions:

- Special Rapporteur’s rule 91
decision, transnmtted to the State party
on 8 August 1996

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeti ng on 21 July 1999

Havi ng concluded its consideration of conmunication No. 709/1996
submtted to the Human Rights Commttee by M. Everton Bail ey under the
Optional Protocol to the International Covenant on Civil and Politica
Ri ghts,

Havi ng taken into account all witten informati on nade available to it
by the author of the conmmunication, and the State party,

Adopts the foll ow ng:

*The follow ng nmenbers of the Cormittee participated in the exam nation
of the present comuni cation: M. Abdelfattah Anor, M. Ni suke Ando, M.
Praful |l achandra N. Bhagwati, Ms. Elizabeth Evatt, Ms. Pilar Gaitan de Ponbo,
M. Eckart Klein, M. David Kretzmer, M. Rajsooner Lallah, Ms. Cecilia
Medi na Quiroga, M. Fausto Pocar, M. Martin Scheinin, M. Hipdlito Solari
Yrigoyen, M. Roman Weruszewski, M. Muxwell Yalden and M. Abdallah Zakhi a.

**The texts of two individual opinions signed by five Conmittee nenbers
are appended to the present docunent.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the communication is Everton Bailey, a Jamaican national
serving a life sentence at St. Catherine’'s District Prison, Jamaica. He clains
to be a victimof violations by Janmaica of articles 7, 10(1), 14(1), 14(3) (b)
and (e) and 14(5) of the International Covenant on Civil and Political Rights.:
He is represented by M. Anthony Poulton of the London |aw firm MFarl anes.

Facts as subnitted by the author

2.1 The author was convicted of the nurder on 17 March 1979 of Abraham
McKenzie, a police officer. He was sentenced to death on 9 Novenber 1979 by the
Home Circuit Court in Kingston, Jamaica. Hi s appeal was dism ssed by the Court
of Appeal on 10 April 1981. Between 1981 and 1992 the author was represented by
two law firms, both of which failed to take his case before the Judicial
Committee of the Privy Council in London. In 1992, the author’s case was
transferred to the present counsel, who filed an application for special |eave
to appeal to the Judicial Committee of the Privy Council. On 20 February 1995,
the author’s petition for special |eave to appeal to the Judicial Conmttee of
the Privy Council was disn ssed.

2.2 On 7 January 1993, the author’'s offence was reclassified as a non-capita
crime pursuant to the O fenses Against the Person (Amendnent) Act 1992 by a
singl e judge of the Court of Appeal of Janmica. The non-parole period of the
author’s sentence was set to 20 years fromthe date of his reclassification.
Thus, the earliest possible date of his parole is in the year 2013.

2.3 The author clains that in 1979 he was arrested at home by the local police
approximately two weeks after the nmurder. He clains that his arrest was based
on fal se statenents given to the police by his ex-girlfriend and her sister, who
told the police of recent argunments between them and falsely stated that the
aut hor possessed a gun.2 Both wonen have since retracted their statenents.

2.4 The case for the prosecution was one of identification. The Crown all eged
that on 17 March 1979, the deceased went to visit a certain shop at 21 Heywood
Street. There, a witness saw himstruggle with a still wunidentified man. Shots
were heard and M. MKenzie was found dead as the result of nultiple gunshot
wounds. On 18 April 1979, the author took part in an identification parade

where he was identified by four witnesses as the man they had seen | eaving the
yard where M. MKenzie was found dead, placing a handgun in the waistband of
his pants as he left. One witness failed to pick anyone fromthe identification
parade. Some wi tnesses also clained to have seen a second nman at the gate at the
time of the shooting. A handgun was discovered at the scene, but it had only
been fired once and the bullet fromit was found at the scene. Two other bullets
renoved fromthe body of the deceased had been fired by a different type of

‘The aut hor al so subnitted Communi cation No. 303/1988 on 25 May 1988,
whi ch was deened i nadm ssi ble for non-exhausti on of donestic renedi es under

article 5, paragraph 2 (b), of the Optional Protocol

2t appears fromthe trial transcripts that the alleged statenents by the
author’s ex-girlfriend and her sister were never nentioned in court and were

relied on only to arrest the author
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handgun. The Crown alleged that there had been two different gunmen involved in
the murder and call ed evidence that the weapon | eft at the scene was not of the
type carried by police officers.

2.5 The defence was one of alibi. The author clainms that he was at honme the
entire day of the shooting, in the presence of two wi tnesses, Trevor Francis and
G enden WIllianms. Both witnesses were subpoenaed to testify on behalf of the
defence, but neither of them attended court the day the defence evidence was
presented. Upon failure to |ocate the witnesses the defence notioned for an
adj our nnent, which was granted. Two hours |ater, when court readjourned, the
wi tnesses had still not been |located, and the judge ruled that the defence had
rested. The author, who gave sworn evidence, was thus the only one to testify
for the defence.

The Conpl ai nt

3.1 Counsel alleges that article 14 of the Covenant has been violated on
several grounds. Firstly, it is submtted that article 14, paragraph 1, was
violated as the judge erred in his instructions to the jury regardi ng the danger
of a conviction based solely on identification evidence, and further that the
judge erred by allowi ng testinony that the defendant remained silent each tine
he was identified at the parade, thus inplying his guilt. The judge in fact
questioned the defendant in front of the jury about his silence, allegedly
i mplying that his silence was proof of his guilt.

3.2 Secondly, it is submtted that article 14, paragraph 1, was violated as the
identification evidence adduced by the prosecuti on was seriously deficient. The
author clainms that the five witnesses to the identification parade, three of
whom testified at the trial, were “bogus”, and that the evidence could not
warrant a conviction. Wth regard to the alleged wongful conviction, counse
al so makes reference to the statenents given in 1987 to the Jamaica Council for
Human Rights by the author’s ex-girlfriend, her sister and the owner of a shop
situated close to the nmurder scene. In these statements, the ex-girlfriend and
her sister claimthat they lied to the police when telling themthat the author
was the owner of a gun. The ex-girlfriend s sister also clains that she wanted
to testify but that the police had told her that they were “going to |lock us up
and charge us for perjury”. Furthernore, the ex-girlfriend states that “the
peopl e in the nei ghbourhood ... know that he did not kill the Inspector”. The
shop owner, one L.N., clains in his statement that he at the tine of the nurder
had heard a gunshot and that he had gone outside where he saw the deceased
westling with “a tall, slim dark nman” (as opposed to the author who allegedly
is short and stout) and that he later found a gun which he handed over to the
police. L.N further states that he attended two prelimnary hearings, but that
he since this heard nothing before he heard that the author was to be executed.
Also with regard to the alleged wongful conviction, a Jamican citizen
assisting the author on a private basis clainms to have spoken to several people
who nmaintain that the author was not present at the scene of the nurder.

3.3 Thirdly, counsel alleges a violation of article 14 on the ground that after
the prosecution rested its case, the judge allowed a “no case to answer”
subm ssion to be heard in front of the jury. After the subm ssion, the judge
ruled, “On this evidence, | have ruled that there is a case for the accused to
answer,”in the presence of the jury. Counsel subnits that allowing “no case to
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answer” submissions in front of the jury is contrary to established
jurisprudence of the Privy Council in London

3.4 Fourthly, counsel alleges a violation of article 14, paragraphs 1, 3(b) and
3(e), as the author did not have sufficient time to prepare his case with his
attorneys before the trial and that the defence offered by the legal aid
attorneys therefore was inadequate. It is stated that the author only net his
attorneys the day before the trial and that they did not go through the
statenents made by prosecution wtnesses or discuss the nature of the
prosecution’s case against him Furthernore, counsel clainms that the |legal aid
| awyers failed to include in the defence inportant evidence brought to their
attention by the author, including the fact that the statenents given by his
ex-girlfriend and her sister had been precipitated by malicious notives and were
subsequently retracted in sworn statenents to the Jammica Council on Human
Rights and that the legal aid |awers refused to call w tnesses on the author’s
behal f even when requested to do so. It is further submtted that the trial
attorneys’ failure to ensure the attendance of the vital alibi w tnesses, Trevor
Francis and dendon WIlianms, and the fact that the author was convicted
notw t hstandi ng their absence, is a breach of article 14, paragraph 3(c).

3.5 Fifthly, counsel alleges a violation of article 14, paragraphs 3(b) and 5,
in the proceedi ngs before the Court of Appeal, as the author was deprived of the
opportunity to adequately prepare his appeal with counsel, that his new | egal
aid lawer failed to file appropriate grounds of appeal and that his |awer
i nexplicably abandoned four of the five grounds which in fact were filed.

3.6 In his first communication to the Committee (No. 303/1988), the author also
conpl ained that the Court of Appeal had addressed his appeal in an ora
judgenent, and that his representatives had nmerely been provided with the notes
of this judgenment. The author expressed fear that in the absence of a duly
reasoned judgement, his petition for special |eave to appeal to the Judicia
Committee of the Privy Council would inevitably fail. Counsel in the present
conmuni cation requests, in general terns, that the Commttee exam nes also the
clainms set forth in the previous comruni cation

3.7 Finally, counsel claim that the author’s rights under article 14,
paragraph 1, were violated in the reclassification procedure in which the
author’s offence was classified as non-capital under section 7 of the O fenses
Agai nst the Persons (Amendment) Act 1992 and the non-parole period was set to
20 years from that time. Counsel submits that the author “was in effect
convicted of a new offence and therefore should have been afforded the rights
of a full trial hearing”. In this regard, counsel clains that the author was not
provided with any reasons for his classification as a non-capital offender or
for the length of the non-parole period, and that he was not given an
opportunity to rmake any contribution to the procedure before the single judge.

3.8 Counsel submits that when setting the non-parole period of the author’s
sentence, the 14 years that he had already spent on death row were not taken
into account, and that this amunts to a violation of articles 7 and 10(1) of
t he Covenant because being held as a condemmed man for such a substantial period
must be deened as cruel, inhuman or degrading treatnent.

3.9 The author also clains that because of the appalling conditions at St.
Catherine’s District Prison he has been a victimof cruel, inhuman and degradi ng
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treatment in violation of articles 7 and 10(1). Reference is nmade to Amesty
International’s report froma visit at the prison in Novenber 1993 and a report
denoted as Prison Conditions in Jamaica, 1990, Human Rights. Counsel also
all eges, in general terns, that the author has been ill-treated and brutalized
since his arrest.

3.10 Counsel contends that, in practice, constitutional remedies are unavail able
to the author because he is indigent and Jammica does not nmake |egal aid
avail able for constitutional notions. Counsel submts therefore that al
donesti c renedi es have been exhausted for purposes of article 5, paragraph 2(b)
of the Optional Protocol. It is stated that the case has not been submitted to
anot her procedure of international investigation or settlenent.

State party’s subm ssion and counsel’s connents

4.1 In its subm ssion of 16 Decenber 1996, the State party, "in the interest
of expediting the processing", offers its coments also on the nmerits of the
conmuni cati on.

4.2 As to the alleged violations of article 14, paragraphs 3(b) and 5, because
of inadequate time for preparation of the defence and the manner in which the
|l egal aid |awers conducted the trial and the appeal, the State party clainms
that these are not breaches of the Covenant for which it can be held
responsible. It submts that its duty is to provide competent |egal counsel, but
that it is not responsible for the manner in which he conducts the case, e.g.
i n deciding which grounds of appeal to argue.

4.3 Wth regard to the alleged violation of article 14, paragraph 3(e), on the
ground that the two defence w tnesses did not appear at the trial, the State
party comrents that it is not clear whether they were subpoenaed or if they were
made aware that they should attend court and chose not to do so. The State party
argues that, nevertheless, the witnesses’ non-attendance is not a breach which
can be attributed to the State unless it can be shown that the State by act or
om ssion prevented them from gi vi ng evi dence.

4.4 Wth reference to the alleged violation of articles 7 and 10 on the ground
that the tinme the author had spent on death row was not taken into consideration
when his non-parole period was set under the Ofenses Against the Persons
(Amendnent) Act 1992, the State party replies that the Act allows judges to
decide that a prisoner nust serve a particular period of time before being
eligible for parole and that the judge in meking this determ nation takes al
rel evant circunstances into account. This exercise of judicial authority is
entirely appropriate and does not constitute any breach of the Covenant.

5.1 In his submssion of 4 March 1997, counsel states that, on the author’s
behal f, he has no objections to a conbi ned exani nation of the adm ssibility and
the nmerits of the comunication

5.2 Counsel notes that the State party admtted that it was under an obligation
to provide conmpetent |egal counsel, and submits that it clearly failed to do
this in the author’s case. Counsel argues that the liability for defence
counsel’s failures nmust fall to the State in circunstances where the State’'s
failure to provide adequate support and remuneration for |egal aid
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representation can only result in representation of a standard which falls bel ow
the | evel of acceptabl e conmpetence.

5.3 Inrelation to the failure of the two defence w tnesses to appear in court,
counsel submits that it has been dempnstrated that the State, by its om ssion
in the failure by the police force to arrange transportation, prevented the
def ence w tnesses from giving evidence.

5.4 Finally, counsel notes that the State party does not deny that no witten
judgenment of the Court of Appeal was delivered in the author’s case. It is
submitted that this is in breach of article 14, paragraph 5, of the Covenant.
Reference is nade to the Commttee’s jurisprudence.:?

Adm ssibility consideration and exam nation of the nerits

6.1 Before considering any clainms contained in a commrunication, the Human
Rights Committee nust, in accordance with article 87 of its rules of procedure,
deci de whether or not it is adm ssible under the Optional Protocol to the
Covenant .

6.2 The Committee notes that the State party in its subm ssion, in order to
expedite the exam nation, has addressed the nmerits of the comrunication. This
enabl es the Conmittee to consider both the admissibility and merits of the case
at this stage, pursuant to rule 94, paragraph 1, of the rules of procedure
However, pursuant to rule 94, paragraph 2, of the rules of procedure, the
Commi ttee shall not decide on the nerits of a communication w thout having
consi dered the applicability of any of the grounds of admissibility referred to
in the Optional Protocol

6.3 Wth regard to the alleged violation of article 14 on the ground that the
identification evidence was seriously deficient and the conviction wongful, the
Conmittee reiterates that while article 14 guarantees the right to a fair trial,
it is generally for the donestic courts to review the facts and evidence in a
particul ar case. The Conmmi ttee can, when considering alleged breaches of article
14 in this regard, solely exam ne whether the conviction was arbitrary or
amounted to a denial of justice. However, the material before the Conmittee and
the author’s allegations do not show that the courts’ evaluation of the evidence
suffered fromany such defects. Accordingly, this part of the comrunication is
i nadm ssi ble as the author has failed to forward a claimwi thin the neani ng of
article 2 of the Optional Protocol

6.4 Simlarly, it is for the appellate courts of States parties to review
whet her the judge’s instructions to the jury and the conduct of the trial were
in conpliance with domestic law. Wth regard to the alleged violations of
article 14 on the ground of inproper instructions fromthe trial judge on the
i ssue of identification evidence and on the ground that he allowed a “no case
to answer” submission to be heard in front of the jury, the Conmittee can
therefore only exam ne whether the judge's instructions to the jury were
arbitrary or amounted to a denial of justice, or if the judge manifestly
violated his obligation of inpartiality. However, the material before the

sComuni cati on 230/ 1987, Raphael Henry v. Jammica, Views adopted on 1
November 1991.
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Conmittee and the author’s allegations do not show that the trial judge s
instructions or the conduct of the trial suffered fromany such defects either.
Accordingly, this part of the communication is also inadnm ssible as the author
has failed to forward a claimwithin the neaning of article 2 of the Optiona
Pr ot ocol

6.5 The author has clainmed that he has been held on death row in appalling
conditions in violation of articles 7 and 10, paragraph 1. The Conmittee notes
that the State party has not addressed this issue. However, the author has
neither provided any details in relation to the conditions of detention he is
subj ected to, nor has he ever conplained about this to the relevant authorities.
In the circunstances of the case, the Committee recalls the general requirenent
that an author nust substantiate that he is a victimof the alleged violation
In the instant case, the Conmittee therefore finds that the communication is
i nadmi ssi bl e for non-substantiation under article 2 of the Optional Protocol
Simlarly, the Conmittee finds that the author’s claim that he has been
ill-treated and brutalized since his arrest, is inadm ssible under the sane
provision for |lack of substantiation

6.6 The Committee declares the remaining clains adm ssible, and proceeds with
the exami nation of the nerits of all adm ssible clainms, in the light of the
informati on nade available to it by the parties, as required by article 5,
paragraph 1, of the Optional Protocol

7.1 The author has clained that the standard of his defence “fell below the
| evel of acceptabl e conpetence” because he was not afforded sufficient tine with
his legal aid | awyers to prepare for his trial. In particular, it is submtted
that the legal aid |awers failed to include in the defence inportant evidence
brought to their attention by the author, including the fact that the statenents
made by his ex-girlfriend and her sister had been precipitated by malicious
motives. It is also submtted that the legal aid |lawers refused to cal
Wi t nesses on the author’s behal f even when requested to do so. In this context,
the Conmittee recalls that sufficient tinme nmust be granted to the accused and
his counsel to prepare the defence, but that the State party cannot be held
accountable for lack of preparation or alleged errors nade by defence | awers
unless it has denied the author and his counsel tinme to prepare the defence or
it should have been manifest to the court that the |awer’s conduct was
i nconpatible with the interests of justice. The Committee notes that neither the
aut hor nor his counsel requested an adj ournnent and that w tnesses on behal f of
the author in fact were subpoenaed. As regards the statenents given by the
author’s ex-girlfriend, her sister and the shop-owner, one L.N., the Conmttee
notes that none of these were given until sone eight years after the trial and
that L.N., as opposed to what is held forth in his statenent, in fact did give
testinony at the trial. In the circunstances, the Commttee finds that the facts
before it do not show a violation of article 14 on these grounds.

7.2 Simlarly, as to the alleged violation of article 14, paragraphs 3(d) and
5, on the ground that the author was not effectively represented on appeal, the
Commi ttee notes that the new counsel in fact argued grounds of appeal on the
author’s behal f before the Court of Appeal. There is nothing in the file which
suggests that counsel was exercising other than his professional judgenment when
choosing not to pursue certain grounds. Nor is there anything in the file to
suggest that the State party denied the author and his counsel tine to prepare
the appeal or that it should have been manifest to the court that the | awer’s
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conduct was inconpatible with the interests of justice. Wth reference to its
prior jurisprudence, the Committee notes that it has found violations of the
provisions in question in situations where counsel has abandoned all grounds of
appeal and the court has not ascertained that this was in conpliance with the
wi shes of the client. This jurisprudence does not, however, apply to this case,
in which counsel argued the appeal, but chose not to pursue certain grounds. The
Conmi ttee concludes, therefore, that there has been no violation of article 14,
par agraphs 3(d) and 5, on this ground.

7.3 Wth regard to the claimthat the failure of the two subpoenaed w tnesses
to appear before the court should be attributed to the State party as a
violation of article 14, paragraph 3(e), the Conmttee finds that the author has
not substantiated his claimthat the authorities, by failure to secure adequate
arrangenents for transportation, de facto denied the author an opportunity to
obtain witnesses. In this context, the Cormittee al so notes that this was not
made a ground of appeal before the Court of Appeal. On the basis of the materi al
before it, the Conmittee therefore concludes that there has been no violation
of the Covenant in this regard

7.4 Wth regard to the alleged violation of article 14, paragraph 5, on the
ground that the Court of Appeal did not issue a duly reasoned judgement, the
Conmittee recalls its prior jurisprudence where it has held that in order to
enjoy the right to have his conviction and sentence reviewed by a higher
tribunal according to law, a convicted person is entitled to have, within a
reasonable tinme, access to duly reasoned, witten judgenents. Even though
article 14, paragraph 5, itself nmerely guarantees one instance of appeal, the
Committee has interpreted the words “according to law to nean that the right
to duly reasoned, witten judgenents nust apply to all instances of appea
provided in the donestic | aw. ® Consequently, the Commttee has found viol ations
in cases where no witten judgement has been provided within a reasonable tine.
In the present case, the Committee notes that the author and his representatives
were provided with the notes of the oral judgenent delivered by the Court of
Appeal on 20 March 1981, and finds that these notes, even if |ess el aborate than
desirable, were sufficient to formthe basis of a further appeal. Consequently,
the Committee finds that article 14, paragraph 5, was not violated on this
ground.

7.5 The author further clains that his rights under article 14, paragraph 1
were violated in the reclassification procedure in which the author’s offence
was cl assified as non-capital under section 7 of the Ofenses Agai nst the Person
(Amendnment) Act 1992 and the non-parole period was set to 20 years. It is
submitted that the author was not provided with any reasons for the |ength of
t he non-parol e period and was not given the opportunity to nake any contribution
to the procedure before the single judge. Even though a life sentence is
prescri bed by | aw for offences reclassified as non-capital, the Comrmttee notes
that the judge when fixing the non-parole period exercises discretionary power

‘Communi cati on No. 230/1987, Henry v. Jamaica, Views adopted on 1
November 1991; Conmuni cation No. 283/1988, Little v. Jamaica, Views adopted

on 1 Novenber 1991.

sConmruni cati on No. 230/1987, Henry v. Jammica, Views adopted on 1
Novenber 1991, para. 8. 4.
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conferred on him by the Amendment Act 1992 and mekes a decision which is
separate from the decision on pardon and forns an essential part of the
determ nation of a crimnal charge. The Conrmittee notes that the State party has
not contested that the author was not afforded the opportunity to nmake any
subm ssions prior to the decision of the judge. In the circunstances, the
Committee finds that article 14, paragraphs 1 and 3(d), were viol ated.

7.6 Wth regard to the alleged violation of articles 7 and 10, paragraph 1, on
the ground that the time the author spent on death row (14 years) and the
non- parol e period of 20 years set by the judge together anpbunt to cruel and
i nhuman puni shnent, the Commttee recalls its constant jurisprudence that the
period of tine spent on death row does not per se constitute a violation of
article 7. As to whether the conmbined effect of the 14 years on death row and
the non-parole period of 20 years amounts to cruel and inhuman puni shment,
bearing in mnd the nature of the offence, the Conmttee finds that there has
been no violation of article 7 or 10 in this regard.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it disclose a violation of article 14,
paragraphs 1 and 3(d) of the International Covenant on Civil and Politica
Ri ghts.

9. In accordance with article 2, paragraph 3(a), of the Covenant, the State
party is under an obligation to provide M. Bailey with an effective renedy,
i ncluding re-evaluating the non-parole period in a procedure guaranteeing the
enjoynment of the author’s rights under article 14 or sonme other appropriate
procedure. The State party is under an obligation to ensure that simlar
vi ol ations do not occur in the future.

10. On beconing a State party to the Optional Protocol, Janmaica recognized the
conpetence of the Cormittee to determ ne whether there has been a violation of
the Covenant or not. This case was submitted for consideration before Jamaica’s
denunci ati on of the Optional Protocol becane effective on 23 January 1998; in
accordance with article 12(2) of the Optional Protocol the comrunication is
subject to the continued application of the Optional Protocol. Pursuant to
article 2 of the Covenant, the State party has undertaken to ensure to al
individuals within its territory and subject to its jurisdiction the rights
recogni zed in the Covenant and to provide an effective and enforceabl e remedy
in case a violation has been established. The Comrittee wi shes to receive from
the State party, within 90 days, information about the neasures taken to give
effect to the Commttee’'s Views. The State party is also requested to publish
the Committee s Views.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Commttee’ s annual report to the CGeneral Assenbly.]
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APPENDI X

I ndividual opinion by Commttee nenber Hipdlito Solari Yrigoyen
(partly dissenting)

I hold a dissenting opinion on paragraph 6.5. The author has all eged that
he was held on death row in appalling conditions, in breach of articles 7 and
10, paragraph 1, of the Covenant. He has also specifically alleged that after
bei ng detai ned he was beaten and brutalized, inplying that he suffered cruel
i nhuman and degrading treatnment during the 14 years he spent on death row.
Al t hough advi sed of this accusation, the State party has remained silent on the
subj ect and has not indicated whether any investigation was nmounted. It has thus
not honoured its obligation under article 4, paragraph 2, of the Optiona
Pr ot ocol

I n support of his accusation, but w thout appending the docunents cited,
the author refers to reports by Ammesty International on treatnent at St.
Cat herine’s Prison and on prisons in Jamaica which overlap with the period of
his detention. | consider that the author’s accusation is adm ssible as regards
the clained violation of article 10, paragraph 1, of the Covenant.

| also maintain a dissenting opinion on paragraph 7.6. The author all eges
a violation of articles 7 and 10, paragraph 1, of the Covenant, on the grounds
that he spent 14 years on death row Wile the Committee holds that in the case
of individuals facing the death penalty the Iength of tine spent on death row
does not of itself constitute a breach of article 7, this jurisprudence does not
apply here for two reasons: first, because of the ill-treatment suffered, as
menti oned in paragraph 6,5, and second, because the offence, by virtue of its
reclassification, is not punishable by death, and the 14 years spent by the
aut hor on death row thus constitute a disproportionate term which justifies
adm ssibility of the clained violation of articles 7 and 10, paragraph 1.

Hi pélito Solari Yrigoyen
(signed)

[Done in English, French and Spanish, the Spanish text being the origina
version. Subsequently to be translated also in Arabic, Chinese and Russian as
part of the Committee’s annual report to the General Assenbly.]
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I ndi vi dual opinion by M. FElizabeth Evatt, co-signed by Ms. Pilar Gaitéan de
Ponbo, Ms. Cecilia Medina Quiroga and M. Maxwel |l Yal den (partly dissenting)

In this case, the Committee found inadnm ssible the author’s claimthat he
has been a victim of inhuman and degrading treatnent in violation of article
10(1) of the Covenant because of the appalling conditions in which he was
detained at St. Catherine’s District Prison. The author has not given specific
details of this claim other than to refer in his subm ssion to a report from
Amesty International based on a 1993 visit and a report called Prison
Conditions in Jamaica, 1990. These reports, which are not annexed, cover a
period during which the author was held in St. Catherine’s District Prison
Having regard to the Conmittee’'s earlier views in which it has found the
conditions on death rowin St. Catherine's District Prison to violate article
10(1) of the Covenant, and to the failure of the State party to respond to the
author’s allegations, | am of the view that the author’s claim under article
10(1) is sufficiently substantiated for the purpose of admissibility and to
support a finding of a violation of this provision

El i zabeth Evatt (signed)
Pilar Gaitan de Ponbo (signed)
Cecilia Medina Quiroga (signed)
Maxwel | Yal den (signed)

[Done in English, French and Spanish, the English text being the origina
version. Subsequently to be translated also in Arabic, Chinese and Russian as
part of the Commttee’s annual report to the General Assenbly.]



