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ANNEX
VI EWs OF THE HUMAN RI GHTS COVM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-sixth session -

concer ni ng

Comuni cation N° 616/1995

Submitted by: Zephiniah Hami | ton (represented by
counsel of the London law firm
Macf ar | anes)

Alleged victim The aut hor
State party: Janmai ca
Date of communi cation: 6 January 1995

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 23 July 1999

Havi ng concluded its consideration of conmunication No. 616/1995
submitted to the Human Rights Committee by M. Zephiniah Hamilton under the
Optional Protocol to the International Covenant on Civil and Politica
Ri ghts,

Havi ng taken into account all witten informati on nade available to it
by the author of the communication, and the State party,

Adopts the foll ow ng:

* The foll ow ng nenbers of the Committee participated in the exam nation
of the present conmunication: M. Abdelfattah Amor, M. N suke Ando
M. Praful l achandra N. Bhagwati, Ms. Christine Chanet, Lord Colville,
Ms. Elizabeth Evatt, M. Eckart Klein, M. David Kretzmer, M. Rajsooner
Lallah, M. Martin Scheinin, M. Hipélito Solari Yrigoyen, M. Roman
W eruszewski, M. Maxwell Yalden and M. Abdall ah Zakhi a.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the comunication is M. Zephiniah Ham Iton, a Janmican
citizen who at the time of submssion of his comunication was awaiting
execution at St. Catherine District Prison, Jamaica. He clains to be a victim
of wviolations by Jammica of articles 6; 7; 9, paragraph 3; 10 and 14,

paragraphs 1, 3 (c¢) and 5, of the International Covenant on Civil and Politica

Rights. He is represented by a counsel of the London law firm Macfarlanes. The
aut hor’ s death sentence has been comrut ed.

The facts as submitted by the author

2.1 The author was arrested on 28 March 1989 and charged with the murders of
Lynval Henry and Robert Bell, which had occurred on 13 October 1988. The
prelimnary enquiry was held in May 1990. On 24 Decenber 1991, the author was
found guilty as charged and sentenced to death. The Court of Appeal of Jamaica
di sm ssed his appeal on 12 Cctober 1992. A further application for specia

| eave to appeal to the Judicial Comrmittee of the Privy Council has not been
filed and there has been no appeal to the Supreme (Constitutional) Court of
Jamai ca.

2.2 The author was convicted by the jury of nurder as being part of a joint
enterprise; the two victins were attacked in the evening, in the presence of two
ot her nen, one of whom gave evi dence that he recogni sed the author, as a person
known to him from chil dhood, and the other of whom said that he had seen the
aut hor on previous occasions. The author’s defence, based on an alibi and
m staken identity (supported by an unsworn statenment) was rejected by the jury.

2.3 At the tinme of the original comrunication the author was under sentence of
deat h. H s appeal to the Court of Appeal of Jamaica was di sm ssed two days
before the O fences agai nst the Persons (Anmendnent) Act 1992 cane into force;
the communi cation al so included a detail ed subm ssion about the classification
procedure under that Act, leading to a conplaint of violations of articles 6 and
14 paragraph 1, and 5, of the Covenant, with full supporting argument. The
comut ation of the author’s sentence by the Governor-Ceneral has made it
unnecessary to deal with these issues in detail

The conpl ai nt

3.1 Counsel explains that the author was shot, in the | ower area of his spine
by a police officer after a hearing by the Magistrate as part of the Prelimnary
Enquiry. He had, for other reasons, been in hospital prior to his arrest. He was
then readmtted to hospital, because of the injury to his back, where he spent
three nonths between his arrest and his trial. As a long term outcone, as a
result of this, he is paralysed in both legs and is unable to nove fromhis cell
unless he is carried by other inmates. He is also unable to renove his slop
bucket from the cell hinself and he has therefore been obliged to pay other
inmates to renove it. This means that sonetinmes it has to remain in his cel

until he has obtained the necessary funds. The author conpl ai ned several tines
to the superintendent about the conditions in which he is kept, to no avail

Furthernore, the London solicitors wote twice to the Prison Governor on M.
Ham | ton’s behal f, requesting himto ensure that the author is given proper
assi stance to enable himto | eave his cell for sonme period during each day, and
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al so to make proper arrangenents for his slop bucket to be removed from his cel

daily. To date no reply has been received. Counsel refers to a 1993 report
from a non-governnental organisation in which it is stated that, although the
Parliamentary Onbudsman seens to make a genuine effort to address the problens
in the prisons of Janmica, his office does not have sufficient funding to be
effective, and the Onbudsman has no powers of enforcing his reconmendations

whi ch are non-binding. Therefore, counsel argues, the office of the
Parliamentary Onbudsman does not provide an effective renmedy in the
circunmstances of the author’s case. It is subnmitted that the author’'s rights

under articles 7 and 10 of the Covenant have been viol ated, because of the
prison authorities’ failure to take into account the author’s paralysed
condition and to make proper arrangenents for him The lack of proper care is
also said to be in violation of the UN Standard M ni mum Rul es for the treatnent
of Prisoners.

3.2 Counsel points out that the author was arrested on 28 March 1989, but was
not tried until 24 Decenber 1991, and that it took a further ten nonths before
his appeal was heard and dism ssed. The delay of thirty-three nonths between
arrest and conviction is said to anpbunt to a violation of articles 9,
par agraph 3, and 14, paragraph 3 (c).

4, On May 11, 1995 the conmunication was transnmitted to the State party, with
a request to submt to the Conmttee information and observations in respect of
the adm ssibility of the communication. As of July 1997 no reply had been
received.

The Commttee's adm ssibility decision

5.1 During its 60th session the Commttee considered the adm ssibility of the
conmuni cati on.

5.2 The Commttee noted with concern the absence of co-operation fromthe State
party on the matter under consideration. In particular, it observed that the
State party had failed to provide information on the question of adm ssibility
of the comunication. On the basis of the information before it the Commttee
found that it was not precluded from considering the comunication under article
5, paragraph 2 (a), of the Optional Protocol

5.3 The Committee noted that the State party had not contested the
adm ssibility of the author’s allegati ons about the conditions of his detention
at St. Catherine District Prison which have been aggravated by his handicap. In
the circunstances, the Conmittee found that the author and his counsel had met
the requirenments of article 5, paragraph 2 (b), of the Optional Protocol in this
respect, and made no finding about the conplaint under articles 6 and 14
par agraphs 1, and 5 (as having been overtaken by the comutation of the death
sentence), but considered that the allegations mght raise issues under articles
10, paragraph 1 and also articles 9, paragraph 3, and 14, paragraph 3 (c), of
t he Covenant.

States party’'s nerits observations and the counsel’s coments:

6.1 In a subnmssion dated 28 Septenber 1998, the State party inforned the
Conmittee that with respect to the allegation of violations of article 9,
paragraph 3, and article 14, paragraph 3, (c) due to the del ays between arrest
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and trial and trial and appeal, it denied that those peri ods were so prol onged
as to constitute undue delay, since a prelimnary enquiry was held over severa
sessi ons between arrest and trial thereby mitigating any potential delay.

6.2 Wth regard to the alleged breach of article 10 , paragraph 1, due to the
circunstances of the author’s detention and the difficulties he is experiencing
because of his disability, the State party contends that since the author is no
| onger on death row the conditions in which he is now detained will facilitate
his movements nmore effectively. This is subject to the fact that the prison is
not designed to acconmodate di sabl ed persons, therefore special arrangenents
have to be put in place to assist these persons.

6.3 The State party also responded to points concerning the classification
process.

7.1 By subm ssion dated 22 Decenber 1998, counsel reiterates his affirmtion
that articles 9, paragraph 3, and 14, paragraph 3, (c) have been viol ated since
there was a 33 nonth delay between the author’s arrest and his trial, he
rejects the State party’'s contention that a prelimnary enquiry heard within
that period nmitigates any "potential delay".

7.2 Counsel has provided a copy of the "report of investigation” in respect of
the author’s conplaint against special constable Mendez, which reflects
contradictory versions of the shooting incident in which the author was injured.
It also contains a note fromthe Police Public Conplaints Authority recomendi ng
that proceedings be initiated agai nst Special Constable Mendez for wounding with
intent.

7.3 Wth regard to the State party’s information that since the author is no
| onger on death row and that therefore the conditions of his detention have
i nproved, counsel argues that the author continues to need soneone to slop out
for himand since what noney he had was confiscated by a prison guard he is in
an untenabl e position. Counsel reiterates that the author does not receive a | ow
fat diet as prescribed by the doctor. He also points out the author’s fear of
being transferred to the prison hospital since he could become the victimof a
honmosexual assault and his disability would i npede himfrom defendi ng hinself.

7.4 Furthernore, counsel reaffirnms that no special arrangenents have been put
in place to accommpdate the author in prison. In this respect he points out that
since the author’s disability is so severe that he will never present a threat
to society he should be transferred to a rehabilitation centre.

Exam nation of the nerits:

8.1 The Human R ghts Conmittee has considered the present conmmunication in the
light of all the information nmade available to it by the parties, as provided
for in article 5, paragraph 1, of the Optional Protocol

8.2 Wth regard to the author's conmplaints with respect to his conditions of
detention at St. Catherine's District Prison, the Conmttee notes that the
aut hor has nmade very precise allegations, relating to the difficulties he has
encountered as a disabl ed person ( see paragraph 3.1 supra). All of this has not
been contested by the State party, except to say that neasures would have to
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be put in place to acconmpbdate the author as a disabled person in prison. In the
Conmittee’s opinion, the conditions described in para 3.1, are such as to
violate the author’s right to be treated with humanity and with respect for the
i nherent dignity of the human person, and are therefore contrary to article 10,
par agraph 1.

8.3 The author has clainmed a violation of articles 9, paragraph 3, and 14
paragraph 3 (c) in that he was not tried w thout undue delay, since there were
33 months between the author’s arrest on 28 March 1989 and his trial on 24
December 1991. The Committee notes that the State party contends that since a
prelimnary hearing was held in that period this constituted a mtigating
circunmstance and consequently rejects any violation of the Covenant.
Neverthel ess, the Comrittee is of the view that the nmere affirmation that a
del ay does not constitute a violation is not sufficient explanation. The
Committee therefore finds that 33 nonths between arrest and trial does not
conply with the m ni mum guarantees required by the Covenant. Consequently, and
in the circunstances of the case the Committee finds that there has been a
violation of articles 9, paragraph 3 and 14, paragraph 3 (c).

9. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it disclose a violation of article 10
paragraph 1, 9, paragraph 3, and 14, paragraph 3 (c), of the Covenant.

10. In accordance with article 2, paragraph 3 (a), of the Covenant, the State
party is under an obligation to provide M. Hamilton with an effective renedy,
entailing conpensati on and pl acement in conditions that take full account of his
disability. The State party is under an obligation to ensure that simlar
vi ol ati ons do not occur in the future.

11. On becomng a State party to the Optional Protocol, Jamai ca recognized the
conpetence of the Comrittee to deternm ne whether there has been a violation of
the Covenant or not. This case was submitted for consideration before Jamaica' s
denunci ati on of the Optional Protocol becane effective on 23 January 1998; in
accordance with article 12(2) of the Optional Protocol it continues to be
subject to the application of the Optional Protocol. Pursuant to article 2 of
the Covenant, the State party has undertaken to ensure to all individuals with
its territory or subject to its jurisdiction the rights recognized in the
Covenant and to provide an effective and enforceable renedy in case a violation
has been established. The Conmmttee wi shes to receive from the State party,
within ninety days, information about the neasures taken to give effect to the
Committee's Views. The State party is requested to publish the Conmittee's
Vi ews.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Commttee’ s annual report to the CGeneral Assenbly.]



