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ANNEX*

VI EWs OF THE HUMAN RI GHTS COVM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-sixth session -

concer ni ng

Subnmitted by: Ali Ml eki (represented by his son
Kambi z Mal eki

Al l eged victim The aut hor

State party: Italy

Date of communi cation: 28 January 1999

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 15 July 1999,

Havi ng concluded its consideration of conmunicati on No. 699/ 1996
submtted to the Human Rights Committee by Ali Ml eki, under the Optiona
Protocol to the International Covenant on Civil and Political Rights,

Havi ng taken into account all witten informati on nade available to it
by the author of the communication and the State party,

Adopts the foll ow ng:

* The foll owi ng nenbers of the Committee participated in the exami nation
of the present comuni cation: M. Abdel fattah Anor, M. Prafullachandra N
Bhagwati, Ms. Christine Chanet, Lord Colville, M. Elizabeth Evatt, M. Pilar
Gait 4n de Pombo, M. Eckart Klein, M. David Kretzmer, M. Rajsooner Lallah
Ms. Cecilia Medina Quiroga, M. Martin Scheinin, M. H po6lito Sol ari
Yrigoyen, M. Roman Weruszewski, M. Muxwell Yalden and M. Abdallah Zakhi a.

** Under Rule 85 of the rules of procedure, M. Fausto Pocar did not
participate in the consideration of the conmunication
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Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the comunication is Ali Mleki, a sixty five year old
Iranian citizen currently serving a 10 year prison sentence in Italy for drug
trafficking. The case is submitted on his behalf by his son Kanmbiz Ml eki. He
clains that his father is a victimof violations by Italy of the Internationa
Covenant on Civil and Political Rights, although he does not specify which
provi sions of the Covenant he considers to have been viol ated.

The facts as submitted by the author

2.1 The author, a truck driver for over 40 years who transported consignments
between Iran and Italy, was tried and sentenced, in absentia, on 21 Novenber
1988 to 10 years inprisonnment for having inported and sold narcotic drugs in
Italy. His sentence was confirmed by the Court of Appeal on 16 COctober 1989.

2.2 1n 1991, while in California on a famly visit, the author was arrested and
det ai ned for about six nmonths, while awaiting his extradition to Italy. On 9
April 1992, the United States District Court, Central District of California,
denied the Italian Governnent's request for his extradition. In May or June of
1995, the author returned to Iran via Italy. He was arrested at Rone airport,
and has been detai ned since.

The conpl aint:

3.1 The author clains that he was wrongly convicted, and that the case was one
of m staken identity based on one single tapped tel ephone conversation between
hi mand a known drug dealer, who was also a truck driver and who had been under
police surveillance for sone tinme.

3.2 Kanbiz Ml eki alleges that his father was tried in his absence and that the
Public Prosecutor's Ofice appeal ed the sentence twice in order to effectively
bar his father from appealing.* This, he clainms, means that donestic remedies
have been exhausted or are unavailable. In support of his contention, he submts
a letter froman Italian |awer, which states that article 630 of the Crim nal
Code of Procedure precludes a reopening of the case and concludes that the only
possibility remaining is to request the transfer of M. Mileki to Iran, to serve
the remai nder of the sentence there.

3.3 The author’s son notes that the only connection in the file subnmitted by
the Italian authorities to the United States in substantiation of the
extradition request, contains one single reference to his father

3.4 Kanmbiz Ml eki adds that his father has been on a hunger strike to obtain
a review of his conviction. He clains that his father has a serious heart

'From a Statenent nmade by the Ofice of the State Attorney Ceneral in
Florence, it transpires that under Italian law, M. Ali Ml eki could, once he
surrendered to the Italian authorities, avail hinself of the possibility of
appeal i ng both sentence and conviction
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ai l ment, having refused heart surgery while in the United States because he
wanted to die in his native country. He clainms that his father has al so been
deni ed the possibility of serving his sentence in his own country (Iran).

The State party’'s information and author’'s coments thereon

4.1 Inits subm ssion of 17 September 1996, the State party explains that M.
Mal eki was tried and convicted in absentia, duly represented by his court-
appointed attorney. The decision of the court of first instance was appeal ed
both by M. Maleki’s counsel and the public prosecutor. The State party assunes
that he was inforned by his counsel of the proceedings followed against himin
Italy. He was charged for drug trafficking. When the authorities were unable to
execute the warrant, he was declared a fugitive. The State party notes that when
the author was arrested in the United States, he was assisted by an Anmerican
attorney who argued against the extradition. It further notes that the Ofice
of the Public Prosecutor informed M. Mleki of the ways and neans still open
to himfor a revision or reversal of the judgnents.

4.2 The State party contends that M. Maleki’'s medical condition is being
closely nmonitored and submits a substantial file in this respect.

4.3 The State party argues that the clains about unfair trial relate to the
eval uation of facts and evidence in the case which is better left to the
appel l ate Courts of States parties.

4.4 Wth respect to the claimthat M. Ml eki should be transferred to his own
country (lran) to serve his sentence, the State party notes that his petition
could not be entertained in view of the fact that Iran is not a signatory to the
Convention on the Transfer of Sentenced Prisoners (Strasbourg, 21 March 1983)
nor is there a bilateral agreenment on the matter between Italy and Iran

5. In his comments Kanmbiz Maleki reiterates the clains that a trial in
absentia constitutes a violation of the Covenant even if his father had a court-
appoi nted | awer, and that his father suffers froman acute heart condition for
whi ch he requires surgery.

The Conmttee's decision on admissibility

6.1 Before considering any claimcontained in a comuni cation the Human Ri ghts
Conmittee must in accordance with rule 87 of its rules of procedure, decide
whet her or not it was adm ssible under the Optional Protocol to the Covenant.

6.2 As regards the author’s conplaint that he had a heart condition which was
not being treated adequately, the Comrittee noted that the State party had
submtted a conprehensive file showing that M. Ml eki’s nmedical condition was
bei ng closely nonitored. In the circunstances, the Conmittee considered that the
author had failed to substantiate this claim for purposes of adm ssibility.

6.3 Wth respect to the author’s conplaint that he had not been transferred
to his own country to serve his sentence, the Conmittee noted that the Covenant
does not provide that an alien convicted and sentenced for a crinme has a right
to serve his sentence in his own country. Accordingly, this part of the
conmuni cati on was i nadm ssible rati one materi ae.
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6.4 The author’s claimthat he was tried in absentia was not contradicted by
the State party. On the contrary, the State party conceded that the author was
not present at his trial, but argued that he was represented by court-appointed
counsel and that he therefore had a fair trial. The Committee was of the opinion
that, in these circunstances, the author had substantiated, for the purposes of
adm ssibility, his claims that his right to a fair trial, under article 14,
paragraph 1, and his right, under article 14, paragraph 3 (d), to be tried in
his presence, were violated, and these should be exam ned on their nerits.

6.5 In deciding on admssibility the Commttee was aware that upon ratification
of the Covenant the State party nade the followi ng declaration: "The provisions
of article 14, paragraph 3 (d), are deemed to be conpatible with existing
Italian provisions governing trial of the accused in his presence and
determ ning the cases in which the accused may present his own defence and those
in which | egal assistance is required". The State party did not refer to this
declaration in its detailed reply to the author’s comunication. The
declaration’s scope, and its effect on the author’s claim of a violation of
article 14, paragraph 3 (d), therefore renmmined unclear. The Comm tee deci ded
that both the State party and the author could include in their replies on the
merits argunents relating to the scope of the above declaration, and its effect
on the admissibility of the author’s claim under article 14. The Committee
woul d exam ne such argunents together with the argunments on the merits.

6.6 The Human Rights Committee therefore decided that the comrunication was
adm ssi bl e.

States party’'s nerits observations:

7. In its subm ssion, dated 18 Ferbuary 1998, the State party in response to
the Committee's decision on admi ssibility, raises two argunents:

a. That the declaration nmade by the State party upon ratification of the
Covenant constitutes a reservation that precludes the Conmittee from hol di ng
that a trial in absentia, according to the law of the State party, violates the
State party's undertakings under the Covenant. The communi cation should
t herefore be declared inadm ssi bl e;

b. Even if the conmunication were to be considered adm ssible, the
provisions of Italian law regarding trial in absentia are conpatible with
article 14, paragraph 3 (d) as, inter alia, in certain circunstances they all ow
a person who has been tried in absentia to apply for a retrial in his or her
presence.

8. The author's son, who represents his father in this communication, inforned
the Committee that he does not intend to subnit further argunents, and the
Committee can therefore proceed to exam ne the argunments raised by the State

party.

| ssues and proceedi ngs before the Comrmittee

9.1 The Human Rights Conmittee has considered the present communication in the
light of all the information nmade available to it by the parties, as provided
for in article 5, paragraph 1, of the Optional Protocol

9.2 The State party’'s argument is that its declaration concerning article 14,
paragraph 3 (d) is a reservation that precludes the Conmittee exam ning the
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author’s argunent that his trial in absentia was not fair. However, that
declaration deals only with article 14, paragraph 3 (d), and does not relate to
the requirenments of article 14, paragraph 1. The State party itself has argued
that its legal provisions regarding trial in absentia are conpatible wth
article 14, paragraph 1. Under this provision, basic requirements of a fair
trial must be maintained, even when a trial in absentia, is not, ipso facto, a
violation of a State party’s undertakings. These requirenents include sumrning
the accused in a tinely manner and informng himof the proceedi ngs agai nst him

9.3 The Conmittee has held in the past that a trial in absentia is conpatible
with article 14, only when the accused was sumoned in a tinmely manner and
i nformed of the proceedi ngs agai nst hi nt. In order for the State party to
conply with the requirenents of a fair trial when trying a person in absentia
it must show that these principles were respected.

9.4 The State party has not denied that M. Maleki was tried in absentia.
However, it has failed to show that the author was summoned in a tinely manner
and that he was informed of the proceedings against him It nmerely states that
it "assumes" that the author was informed by his counsel of the proceedi ngs
against himin Italy. This is clearly insufficient to |lift the burden placed
on the State party if it is to justify trying an accused in absentia. It was
i ncumbent on the court that tried the case to verify that the author had been
i nformed of the pending case before proceeding to hold the trial in absentia.
Fai ling evidence that the court did so, the Conmittee is of the opinion that the
author's right to be tried in his presence was viol ated.

9.5 In this regard the Commttee wishes to add that the violation of the
author's right to be tried in his presence could have been remedied if he had
been entitled to a retrial in his presence when he was apprehended in Italy.
The State party described its law regarding the right of an accused who has been
tried in absentia to apply for a retrial. It failed, however, to respond to the
letter froman Italian | awer, submtted by the author, according to which in
the circunstances of the present case the author was not entitled to a retri al
The | egal opinion presented in that letter nust therefore be given due weight.
The existence, in principle, of provisions regarding the right to a retrial
cannot be considered to have provided the author with a potential remedy in the
face of unrefuted evidence that these provisions do not apply to the author's
case.

10. The Human Rights Conmittee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it disclose a violation of article 14,
par agraph 1, of the Covenant.

11. In accordance with article 2, paragraph 3 (a), of the Covenant, the State
party is under an obligation to provide M. Mleki with an effective renedy,
whi ch must entail his inmediate release or retrial in his presence. The State
party is under an obligation to ensure that simlar violations do not occur in
the future.

2Conmruni cati on No. 16/79, (Moenge v. Zaire).
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12. Bearing in mnd that by becom ng a State party to the Optional Protocol
Italy has recognized the conpetence of the Cormittee to determ ne whether there
has been a violation of the Covenant or not and that, pursuant to article 2 of
the Covenant, the State party has undertaken to ensure to all individuals within
its territory or subject to its jurisdiction the rights recognized in the
Covenant and to provide an effective and enforceable renedy in case a violation
has been established, the Committee wishes to receive fromthe State party,
within ninety days, information about the neasures taken to give effect to the
Conmittee's Views. The State party is also requested to translate and publish
the Conmittee’ s Views.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Conmmittee’s annual report to the General Assenbly.]



