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ANNEX*
VI EWs OF THE HUMAN RI GHTS COVM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-sixth session -

concer ni ng

Communi cation N° 710/1996

Submitted by: W nst on Hankl e (represented
by the London law firm
Herbert Smth)

Al leged victim The aut hor
State party: Jamai ca
Date of communi cation: 11 August 1995

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 28 July 1999

Havi ng concluded its consideration of conmunication No. 710/1996
submtted to the Human Rights Commttee by M. Wnston Hankl e under the
Optional Protocol to the International Covenant on Civil and Political
Ri ghts,

Havi ng taken into account all witten informati on nade available to it
by the author of the communication, and the State party,

Adopts the foll ow ng:

* The foll owi ng nenbers of the Committee participated in the exam nation
of the present communi cation: M. Abdelfattah Anor, M. Ni suke Ando,
Ms. Christine Chanet, Lord Colville, Ms. Elizabeth Evatt, M. Eckart Klein,
M. David Kretznmer, M. Rajsooner Lallah, Ms. Cecilia Medina Quiroga, M.
Fausto Pocar, M. Martin Scheinin, M. Hi polito Solari Yrigoyen, M. Roman
W eruszewski, and M. Maxwell Yal den.

** The text of an individual opinion by Ms. Christine Chanet is appended
to the present docunent.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the comunication is Wnston Hankle, a Jamaican citizen
currently incarcerated in the Gun Court Rehabilitation Centre in Jamaica. The
author clains to be a victimof violations by Jamaica of articles 7 and 14,
paragraphs 1, 3(b) and 3(d), of the International Covenant on Civil and
Political Rights. He is represented by the London law firm Herbert Smith

The facts as submitted by the author

2.1 The author was arrested on 28 March 1990 for the nurder of Cive Wnt,
which allegedly took place on 10 July 1989, and was detai ned for seven weeks
before he was charged. The author was convicted and sentenced to death on 22
November 1990. Hi s appeal was heard and dism ssed on 23 March 1992. Shortly
after, the author's crime was re-classified as non-capital and his death
sentence was conmuted to life inprisonment with a non-parole period of twenty
years pursuant to the provisions of the Ofenses Agai nst the Person (Anmendnent)
Act 1992. The author's petition for special |eave to appeal to the Judicial
Committee of the Privy Council in London was refused on 4 Novenber 1993.

2.2 The prosecution's case was based mainly on the testinony of three w tnesses
to Wnt's nurder. Al three gave evidence that in the early norning hours of
10 July 1989, a masked gunnman (the killer allegedly had a plastic hairnet, also
known as a "jherri bag," over his face) stepped out from behind a streetlight,
exchanged a few words with Wnt, and proceeded to shoot Wnt several times. Al
three witnesses testified that Wnt was shot at close range and that the gunman
held the gun in his left hand. Two of the witnesses testified that the author
and the deceased had quarrelled earlier in the evening at a dance at a club
called "Lovers Hideout", and that their quarrel had ended with the author
stating that he was going to get his gun. Upon his death, the deceased
all egedly said, "See how Bl ackie shot ne fo nutten” ("Blackie" is the author’s
conmonl y used ni cknane.)

2.3 The author's sole defense was a statenent he made from the dock, stating
that he was at the dance club on the evening in question, but that he left and
went honme with his girlfriend, Janet Canpbell, at approximtely 2:30 a.m, and
thus was not present at the shooting. The author also stated that neither was
he | eft-handed, nor had he ever worn a "jherri" bag. No ot her evidence was
called in support of the author's defense, despite the author allegedly telling
hi s counsel that Janet Canpbell was willing to testify as an alibi wtness.

2.3 The author further states that no identification parade was held in this
case, even though the prosecution's case was based mainly on identification.
A police officer who testified for the prosecution stated that he did not fee
that an identification parade was necessary since all three w tnesses had known
the author for years and identified himby nane.

The conpl ai nt

3.1 The author claims to be a victim of a violation of article 7 of the
Covenant. It is submtted that the cunul ative effect of the delays in his case,
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further exacerbated by the fixation of the 20 years non-parol e period, anmunt
to a violation of the said provisiont

3.2 The author clains to be a victimof a violation of the right to a fair
trial as provided for in article 14, paragraph 1. Firstly, it is submtted that
there were a nunber of inconsistencies in the case of the prosecution.
Secondly, it is submtted that both the trial judge and the Court of Appea
erred in deciding that it was not necessary to |leave the question of |ega
provocation to the jury. The author states that there was evidence that a third
party borrowed a knife fromthe deceased in order to wound him It is further
submtted that the judge should have dism ssed the jurors after they heard the
prosecutor ask for an adjournment on the ground that the prosecution wtnesses
were afraid to testify because they had been threatened. |In his summtion, the
judge instructed the jury to disregard the fact that the wi tnesses were afraid
to come to court, and not to engage in any type of specul ati on about why they
may have been afraid.

3.3 In addition, the author states that the judge should have w thdrawn the
case fromthe jury because of 1) the failure of the arresting officer to take
a statement fromthe witnesses until a week after the shooting, 2) the fact that
the three witnesses did not positively identify the murderer as the author until
he was arrested, alnmost a year after Wnt's murder, and 3) because the
circumstances of the identification the night of the murder were such that
wi tnesses allegedly were not in a position to identify the masked gunman ot her
than as a man of deep bl ack skin

3.4 The author also clains to be the victim of a violation of article 14,
paragraphs 1, 3(b) and 3(d), on the ground that he did not have adequate | ega
representation either during the trial or on appeal. On both occasions the
aut hor was represented by a privately retained attorney. It is submtted that
the author was interviewed by his attorney only briefly on three occasions,
twice prior to the commencenent of the trial and once prior to his appeal. The
aut hor states that no evidence was called to support his alibi, even though the
aut hor expressed to his |awer his wi sh that Janet Canpbell testify.

3.5 The author further clains that his attorney failed to challenge a police
officer's testinony that the author told himthat he was present at the scene
of the shooting and involved in a struggle with the deceased, during the course
of which the deceased was shot in the arm The trial judge proceeded to coment
on counsel's failure to cross-examne on this issue, saying that counsel should
have first established whether or not the statement had been made, before
choosing not to challenge the officer's testinony. In addition, the author
clainms that he was not given the opportunity to hold a neeting with his | awer
at any tinme during the trial, nor to read the prosecution w tness statenents.
The author states that his lawer fell asleep during the trial and that the
aut hor had to wake him

No cl ai m has been nade either under article 9, paragraphs 2 and 3, or
article 14, paragraph 3(c), with regard to the all eged del ays. Nor has any
cl ai m been made under article 14 with regard to the decision stipulating the
non- par ol e peri od.
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3.6 It is stated that the sane matter has not been submitted to another
procedure of international investigation or settlement. Counsel al so argues that
al |l avail abl e donmestic renedi es have been exhausted for the purposes of article
5, paragraph 2(b), of the Optional Protocol. Wile a constitutional notion m ght
be open to the author in theory, it is not available in practice due to the
State party’s unwillingness or inability to provide legal aid for such notions
and to the extrene difficulty of finding a Jamaican | awer who woul d represent
an applicant pro bono on a constitutional notion.

The State party’'s subni ssion and counsel’s coments thereon

4.1 In its subm ssion of 30 Septenber 1996, the State party offers its conments
on the nerits of the conmmunicati on and does not challenge the adm ssibility.

4.2 The State party rejects the author’s assertion that there was any breach of
article 7 because of delays. It argues that the author was convicted
pproxi mately nine nonths after his arrest and that his appeal and petition to
the Privy Council were conpleted within a further two years. It is submtted
that this period does not constitute the type of delay which would anount to a
breach of the Covenant.

4.3 The State party notes that the allegation of breaches of article 14 stem
fromthe court’s rejection of defense counsel’s subm ssion of no case to answer,
the manner in which defense counsel conducted the case, the manner in which the
trial judge dealt with several questions and the fact that the Court of Appea
upheld the trial judge' s decision. It is submtted that the Comrittee's
jurisprudence on the circunstances in which it will review the trial judge's
instructions to the jury is clear, and that none of those circunstances are
applicable to the present case. Wth regard to the conduct of defense counsel
the State party argues that he was privately retained and conducted the case
according to his own discretion, and denies that his conduct can be attributed
to the State in such a manner as to constitute breach of the Covenant.

5. In his letter of 6 Novenber 1996, counsel refers to the clains contained in
the original submssion, and states that he has no objections to a joint
exam nation of the adm ssibility and the nerits of the conmunication

Admi ssibility considerations and exam nation of the nerits:

6.1 Before considering any clains contained in a comunication, the Human Ri ghts
Conmittee nust, in accordance with article 87 of its rules of procedure, decide
whet her or not it is adm ssible under the Optional Protocol to the Covenant.

6.2 The Conmittee notes that the State party in its subm ssion has addressed the
merits of the communi cati on and that counsel on behal f of the author has agreed
to a combi ned exam nation. This enables the Comrmittee to consider both the
adm ssibility and nerits of the case at this stage, pursuant to rule 94,
paragraph 1, of the rules of procedure. However, pursuant to rule 94, paragraph
2, of the rules of procedure, the Conmittee shall not decide on the nerits of
a conmmuni cati on w thout having considered the applicability of any of the
grounds of admissibility referred to in the Optional Protocol

6.3 Wth regard to the alleged violation of article 7 on the ground of the
cunul ated effect of the delays in charging and trying the author and the
fixation of the non-parole period to twenty years, the Committee finds that this
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claim for purposes of admssibility, cannot be considered sufficiently
substanti ated, and accordingly decides that it is inadm ssible under article 2
of the Optional Protocol

6.4 The author has alleged a violation of article 14 on the ground of
i nconsi stencies in the prosecution’s case and that the judge erred in not
wi t hdrawi ng the case fromthe jury on account of 1) the failure of the arresting
officer to take a statement fromthe wi tnesses until a week after the shooting,
2) the fact that the three eye witnesses did not positively disclose the
identity of the murderer until alnost a year after the nmurder, and 3) that the
ci rcunstances on the night of the nurder were such that it was not possible to
make a precise identification. It is also submtted that the judge erred in
deciding that the question of |egal provocation need not be left to the jury,
because there was evidence that the deceased had borrowed a knife froma third
party to wound the author. The Commttee notes that all these allegations relate
to the courts’ evaluation of the facts and evidence of the crimnal case, and
reiterates that while article 14 guarantees the right to a fair trial, it is
generally for the donestic courts to review the facts and evidence in a
particul ar case. The Conm ttee can, when considering alleged breaches of article
14 in this regard, solely exam ne whether the conviction was arbitrary or
amounted to a denial of justice. However, the material before the Conmittee and
the author’s allegations do not show that the courts’ evaluation of the evidence
suffered fromany such defects. Accordingly, this part of the comrunication is
i nadm ssible as the author has failed to forward a claimw thin the neaning of
article 2 of the Optional Protocol

6.5 Wth regard to the alleged violation of article 14 on the ground of the
judge’ s decision not to dismss the jurors after they heard the prosecutor ask
for an adjournnent as the prosecution w tnesses allegedly had been threatened
and the subsequent instructions fromthe judge to the jury on this point, the
Committee reiterates that it is generally for the appellate courts of States
parties to revi ew whet her the judge's instructions to the jury and the conduct
of the trial were in conpliance with domestic |aw. The Conmittee can therefore
only exam ne whether the judge's decision and instructions were arbitrary or
ampunted to a denial of justice, or if the judge manifestly violated his
obligation of inpartiality. However, the material before the Commttee and the
author’s allegations do not show that the trial judge' s instructions or the
conduct of the trial suffered from any such defects either. Accordingly, also
this part of the communication is inadmssible as the author has failed to
forward a claimwi thin the neaning of article 2 of the Optional Protocol

6.6 The Conmittee declares the remaining claimunder article 14 adm ssible, and
proceeds with the exam nation of the nerits of the adm ssible claim in the
light of the information nmade available to it by the parties, as required by
article 5, paragraph 1, of the Optional Protocol

7. The author claims that he is a victim of a violation of article 14,
par agraphs 3(b) and 3(d), as he was not afforded adequate tine and facilities
for the preparation of his defence and that he was inadequately represented both
at the trial and on appeal (paras. 3.4 and 3.5 supra). |In this context, the
Committee recalls that sufficient time nust be granted to the accused and his
counsel to prepare the defense, but that the State party cannot be held
accountable for lack of preparation or alleged errors nade by defense | awers
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unless it has denied the author and his counsel tine to prepare the defense or
it should have been manifest to the court that the |awer’s conduct was
i nconpatible with the interests of justice. The Committee notes that neither the
aut hor nor his counsel requested an adjournnment and that counsel, according to
the author hinself, explained to the author that calling Ms. Janet Canpbel
"would not be necessary”. It is not for the Committee to second-guess the
pr of essi onal judgnment of defense counsel, and, in the circunstances, the
Conmittee finds that the facts before it do not show a violation of article 14
on these grounds.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it do not disclose any violations of the
I nternational Covenant on Civil and Political Rights.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee’s annual report to the General Assenbly.]
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| ndi vi dual opinion by nenber Christine Chanet

My reservations apply solely to paragraph 6.3, in which the Commttee
rules the conmmunication inadmssible for want of sufficient prima facie
substanti ati on concerning the fixation of the non-parole period at 20 years.

If article 7 had not been invoked on this point, article 10, paragraph 3,
whi ch states “The penitentiary system shall conmprise treatnment of prisoners the
essenti al aim of whi ch shal | be t heir reformation and soci a
rehabilitation ...”, should have pronpted the Comrittee to admt the
conmmuni cation and examne on its nerits the conpatibility of a mandatory penalty
of 20 years with a text stipulating that the aim of that penalty is to
rehabilitate the offender.

The question to be argued should have been the follow ng: does not the
inability to nodify the penalty for such a long period constitute an obstacle
to the social rehabilitation of the prisoner?

The Committee did not in fact require nmuch evi dence to uphold the author's
conplaint, since the length of the sentence and its mandatory nature were facts
the State party did not contest.

(Signed): Christine Chanet
31 August 1999

[ Done in English, French and Spani sh, French being the original version.
Subsequently to be translated also into Arabic, Chinese and Russian, as part of
the Conmttee’ s annual report to the Ceneral Assenbly.]



