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ANNEX
OPINION OF THE COMMITTEE ON THE ELIMINATION OF RACIAL
DISCRIMINATION UNDER ARTICLE 14 OF THE INTERNATIONAL
CONVENTION ON THE ELIMINATION OF ALL FORMS
OF RACIAL DISCRIMINATION
- FIFTY-NINTH SESSION-
concerning

Communication No. 11/1998

Submitted by: Mirodav Lacko.

Alleged victim: The petitioner
State party concerned: Slovak Republic

Date of communication 21 October 1998

The Commiittee on the Elimination of Racid Discrimination, established under article 8 of the Internationa
Convention on the Elimination of All Forms of Racid Discriminetion,

Mesting on 9 August 2001,

Adopts the fallowing:
OPI NI ON
1. The petitioner is Mroslav Lacko, a Slovak citizen of Romany

ethnicity. He clains to be a victim of violations by the Slovak
Republic of articles 2, 3, 4, 5 and 6 of the International Convention
on the Elimnation of Al Forms of Racial Discrimnation. He is
represented by the European Roma Rights Center, a non-governnent al
organi zation based in Budapest, acting as |egal counsel.

The facts as submtted by the petitioner

2.1 On 24 April 1997 the petitioner, acconpani ed by ot her persons of
Romany ethnicity, went to the Railway Station Restaurant l|ocated in
the main railway station in Kosice, Slovakia, to have a drink.
Shortly after entering the restaurant the applicant and his conpany
were told by a waitress to leave the restaurant. The waitress
expl ai ned that she was acting in accordance with an order given by
the owner of the restaurant not to serve Roma. After requesting to
speak with her supervisor, the petitioner was directed to a man who
expl ai ned that the restaurant was not serving Roma, because several
Roma had previously destroyed equi pnment in the restaurant. Wen the
petitioner related that neither he nor his conpany had damaged any



equi pnment, the person in charge repeated that only polite Roma
woul d be served.

2.2 On 7 May 1997, the petitioner filed a conplaint with the
Gener al Prosecutor’s O fice in Bratislava, requesting an
i nvestigation to determ ne whether an offence had been commtted.
The case was assigned to the County Prosecutor’s Ofice in Kosice
who referred the matter to the Railway Police. In the neantine the
applicant also sought remedy from the Slovak |nspectorate of
Commerce, responsible for overseeing the |awful operation of
commercial enterprises. In a letter to the petitioner, dated 12
Septenber 1997, the Inspectorate reported that it had conducted an
i nvestigation into the conplaint during the course of which it had
been observed that Roma wonen had been served at the restaurant and
that the owner had arranged that there would be no other
di scrim nation of any polite custoners, Roma included.

2.3 By resolution dated 8 April 1998, the Railway Police Departnment
in Kosice reported that it had conducted an investigation into the
case and found no evidence that an offence had been comm tted. The
petitioner appealed to the County Prosecutor who, in a resolution
dated 24 April 1998, ruled that the decision of the Railway Police
Departnment was valid and indicated that there was no further | egal
remedy avail abl e.

The conpl ai nt

3.1 Counsel states that the failure to remedy the discrimnation
in the instant case reflects the absence of any Sl ovak | egislation,
whi ch expressly and effectively outlaws racial discrimnation in
access to public accommodati ons. M. Lacko has been forced to |live
with continuing uncertainty - dependent on the restaurant owner’s

racially notivated whim- as to whether he will be admtted to the
restaurant on any given day. If the owner determ nes that on one
day “polite” Roma will be served, then the applicant may be served
if he is deenmed sufficiently polite. If, however, the owner decides
that no Roma will be served that day or that the applicant is not
sufficiently polite, he will be denied service.

3.2 Counsel <clainms that a number of rights secured to the
petitioner under the Convention have been violated, including
article 2, paragraph 1 (d) taken together with article 5 (f); and
articles 2, paragraph 2; 3; 4 (c); and article 6 of the Conventi on.

3.3 Counsel claim that Slovak crimnal |aw has no provision
applicable to the violation at issue in the instant case as
required by article 2, paragraph 1 taken together with article 5
(f) of the Convention. The petitioner was denied equality before



the law in that he and his Romany conpany suffered discrimnation
in access to service in the restaurant on grounds of race and/or
ethnicity.

3.4 Counsel clainms that beln? refused service in the
restaurant and told to Ieave soIer or racial reasons, and then
being told that only ?polite? Roma would be admtted, the
petitioner was subjected to policies of racial segregation. The
State party’s failure to provide any renedi es and the absence of
any | egal normexpressly prohibiting non-discrimnation in access
to public accommpdations constitute failure to comply with its
obligation under article 3 of the Convention.

3.5 The State party’'s failure to sanction or renedy the
restaurant’s racially-notivated discrimnation against t he
petitioner and his Romany coll eagues, in fact, pronoted racial
discrimnation in violation of article 4 (c¢) of the Convention. In
addition, the continued | easing of space to the restaurant by the
main railway station, a public institution, further constitutes
pronotion by public institutions of racial discrinnation.

3.6 Counsel further states that the objective of t he
conmuni cation is a recommendation by the Conmttee that: 1) the
State party provide conpensation for the humliation and
degradation the applicant has suffered in being subjected to
racial discrimnation in his access to the restaurant; 2) the
State party take effective neasures to ensure that racial
discrimnation is no longer practiced at the restaurant; and 3)
the State party adopt |egislation expressly prohlbltlng, and
provi ding effective renedies for, racial discrimnation in places
or services intended for use by 't he general public.

bservations by the State party on adnmissibility

4.1 By subm ssion of 23 June 1999 the State party chall enges the
adm ssibility of the communi cati on on grounds of non-exhaustion of
donestic renedi es. In accordance with section 30, paragraph 2, of
Act No. 314/1996 on the Prosecution Authority the applicant had
the possibility to file an application for review of the
| awf ul ness of the Resolution with the Regional Prosecution Ofice
in Kosice. A decision by the Regional Prosecution O fice could
have a substantial inpact and result in new proceedings by the
District Prosecution Ofice and the Railway Police.

4.2 Furthernore, the petitioner had the possibility of initiating
a civil action under Section 11 of the Cvil Code, which states
that natural persons shall have the right to the protection of
their honour, human dignity, privacy, name and manifestations of



personal nature. Belonging to a particular national mnority or
ethnic group is also one of the attributes of personality,
therefore, the injured person may claimthe protection of his/her
personality in civil proceedi ngs and ask the conpetent court to be
gi ven adequate satisfaction or granted conpensation of immteri al
Injury. The resolution of the District Prosecution Office
indicated in this respect that it was w thout prejudice on the
entitlenent of the injured party to danmages that m ght be cl ai ned
in civil proceedings before a conpetent court.

4.3 Furthernore, the petitioner could have filed a conpl aint
agai nst the procedure and the result of the investigation carried
out by the Inspectorate of Commerce, with the Central | nspectorate
of the Slovak |nspectorate of Commerce or with the Mnistry of
Econony, to which the Slovak | nspectorate of Commerce reports. He
could also have filed a conmplaint with the O fice of the
Gover nnent of the Slovak Republic, which, under section 2 of Act
No. 10/1996 Coll. on the inspection in state adm nistration,
reviews the processing of petitions, conplaints, conmunications
and applications. He also failed to file a petition with the
conpetent Trade Licence O fice, in accordance with section 1 of
Act No. 71/1967 Coll. on adm nistrative procedure (the Rul es of
Adm ni strative Procedure). | ndeed, the District Prosecutor
informed himon 3 July 1997 that he could file petitions with the
above professional bodies.

4.4 The State party further submts that the comruni cati on does
not make it clear which rights of the petitioner guaranteed under
nati onal |aw were violated, which donestic remedi es were clai nmed
and when the alleged violations took place. In his conplaint with
t he General Prosecutor the petitioner alleged a crinme of support
and pronotion of novenments aimng at suppressing the rights and
freedons of citizens under section 260 of the Crim nal Code. The
Rai | way police suspended the exam nation of the case in view of
the fact that it did not find grounds for such a crinme and that
the petitioner and his coll eagues were served in the bar. In his
appeal agai nst the decision of the Railway police the petitioner
did not object to the police conclusion regarding the alleged
crime, but rather he clained a violation of Act No. 634/1992 Col | .
on consuner protection. Moreover, in his conplaint to the
I nspectorate of Comrerce the petitioner sought investigation into
the violation of a non-existent law on the protection of
integrity. None of the conplaints made it clear which violation of
Act No. 634/1992 Coll. on consuner protection the petitioner
cl ai mred and what kind of renedy he sought.

4.5 According to the State party, staff fromthe Inspectorate of
Commerce, as communicated to the petitioner by letter dated 12



Sept enber 1997, visited the restaurant acconpani ed by several Ronma
wonmen who were duly served and in no way discrimnated agai nst.
The Inspectorate carried out other subsequent visits to the
restaurant but did not find any irregularity of the kind pointed
out by the petitioner in his communication, nor did it receive
conmplaints simlar to M. Lacko’s.

Counsel’s comments

5.1 In a submssion dated 2 August 1999 counsel objects to the
State party’'s argunent regarding the exhaustion of donestic
renmedi es. He states that, according to international human rights
jurisprudence, the local renedies rule requires the exhaustion of
remedi es that are available, effective and sufficient.

5.2 Counsel argues that a petition with the Regional Prosecution
Office cannot be considered an effective renmedy. Having filed a
crimnal conplaint and waited for al nost a year for the conpl etion
of the crimnal investigation, having then tinely appealed the
conclusion of the police and having finally had his appeal
rejected, the petitioner was under no obligation to pursue any
further crimnal renedy, especially insofar as he was expressly
told that no further conplaint was adm ssi bl e.

5.3 Counsel states that the State party has pointed to no | aw or
facts to suggest that a second petition would have net with any
nore favorable response than the crimnal conplaint initially
filed; repeated petitions are not “effective renmedies” for the
pur pose of adm ssibility requirenents. Since the Resolution
of the District Prosecution Ofice was i ssued on 24 April 1998, no
new facts, which mght have justified a renewed petition have
arisen.

5.4 Counsel indicates that the petitioner was not required to
seek any crimnal remedy for the racial discrimnation to which he
was subj ected, because, as a matter of |law, there are no effective
crimnal renedies for racial discrimnation in the State party.
The State party has not pointed to a single crimnal code
provi si on, which expressly punishes discrimnation on the grounds
of race or ethnicity in access to public accommodati ons. The only
articles of the crimnal code, which address racism relate to
raci st speech and racially notivated viol ence.

5.5 Counsel objects to the State party’s argunent regarding the
petitioner’s failure to initiate civil action. It is stated that
there are no effective civil or adm nistrative remedi es for raci al
di scrim nation avail abl e under Slovak aw. Article 11 of the Civil
Code is directed against acts of defamation or breach of privacy
and makes no mention of discrimnation on the grounds of race or



ethnicity. Nor do any consumer protection |aws contain a specific
anti-discrimnation provision with respect to race, which would
make it possible to consider the instant case under the terns of
t he Conventi on.

5.6 The only renedies the Trade Licensing Board and the Slovak
| nspectorate of Comrerce could have afforded to the applicant, had
they found his rights violated, would be to inpose a fine on the
restaurant and/or revoke its licence. These remedies are not
effective or sufficient and are no substitute for the pronul gation
of legal nornms capable of ensuring that individuals are not
subjected to acts of racial discrimnation.

5.7 Counsel contends that even when a given |egal franmework
provides for a nunber of renedies capable of redressing the
violation alleged, an individual is not required to pursue nore
than one. \Where there is a choice of effective and sufficient
renedies, it is up to the applicant to sel ect one.

5.8 Counsel points out that the European Court has made clear
t hat government actions to termnate a violation of the European
Convention, once one has occurred, do not in thenmselves erase the
initial fact of the violation or render an application to the
St rasbourg organs i nadm ssible. On the basis of that jurisprudence
counsel contends that any subsequent term nation of the refusal to
serve the petitioner on the grounds of race in no way redresses
the initial violation to which he was subjected or deprives him of
victimstatus for the purpose of the present conmuni cation.

5.9 Finally, with respect to the State party’ s assertion that
ot her Roma have been served at the Restaurant, counsel argues that
such facts would in no way renmedy the discrimnation to which the
petitioner was subjected. The fact that such rights may be
arbitrarily afforded to others does not mtigate their arbitrary
and discrimnatory denial to the petitioner.

The Comnmittee’'s decision on adm ssibility

6.1 At its 55'" session in August 1999, the Comm ttee considered
the adm ssibility of the communicati on.

6.2 The Commttee noted the State party’'s claims that the
etitioner had failed to exhaust donestic renedies available to
im The Commttee recalled that article 14, paragraph 7 (a), of

the Convention provides that the Commttee shall not consider any

communi cation unless it has ascertained that all available
donestic remedi es have been exhausted. The Conmttee has held in

Its previous jurisprudence that a petitioner is only required to



exhaust renedies that are effective in the circunstances of the
particul ar case. (1)

6.3 The Conmmttee has noted that the decision of the District
Prosecutor was a final decision as far as the crim nal procedure
was concerned. The State party failed to denonstrate that a
petition for review, which would be a renedy against the legality
of the decision, could in the present case lead to a new
exam nation of the conplaint. Furthernore, the Commttee finds
that the facts of the claim were of such a nature that only
crimnal renedies could constitute an adequate avenue of redress.
The obj ectives pursued through a crimnal investigation could not
be achi eved by neans of civil or admnistrative renedies of the
ki nd proposed by the State party. Therefore, the Commttee found
t hat no other effective renedies were available to the petitioner.

6.4 The Commttee found that it |acked sufficient information to
assess whet her, as the petitioner stated, there was legislationin
the State party guaranteeing for everyone the right of access to
any place or service intended for use by the general public
wi t hout distinction as to race, colour, or national or ethnic
origin.

6.5 The Comm ttee observed t hat t he requi renents for
adm ssibility established under rule 91 of its Rules of Procedure
had been net and deci ded that the comruni cati on was adm ssible. It
requested the State party and the petitioner to provide
i nformati on about donestic |egislation and renedies intended to
protect one’s right of access to any place or service intended for
use by the general public w thout distinction as to race, col our
or national or ethnic origin, as contenplated in article 5(f) of
t he Conventi on.

State party’'s observations on the nmerits

7.1 In subm ssions dated 25 Novenber 1999 and 8 January 2001, the
State party provides information on donestic |egislation and
remedies for the protection of individuals against racial
discrimnation in the crimnal, civil and adm nistrative fields.

7.2 The State party submts that fundanmental rights are
guaranteed to every person without discrimnation in article 12,
Baragraph 2, of the Constitution. Protection of those rights can

e enforced through adm nistrative, civil and crim nal procedures.
Anyone is entitled to conpensation of damage caused by an unl awf ul
deci sion of a court, another state body or a public adm nistration
body on the basis of Act No.58/ 1969 Coll.

1 Cf. AnnaKoptovav Sovak Republic, Communication No. 013/1998, paragraph 6.4.



7.3 The State party further submts that admnistrative
proceedi ngs agai nst the decision of a state organ comence with a
conplaint in which an individual or a legal entity claimto have
their rights breached and request the court to review the
| awf ul ness of the decision. The decision of the court is binding.
The court can also rule on decisions of admnistrative bodies,
which are not yet final. The State party admts that the
| nspectorate of Commerce did not conply with the adm nistrative
procedure under which it is obliged to deal with the nerits of the
case. However, the petitioner could have filed a conplaint with
the Mnistry of Econony, which is the central body of state
adm nistration in the field of consunmer protection. He could al so
have filed a conplaint under Act No. 58/ 1968 Coll. on State’s
liability for the unlawful decision of a state body. If the
petitioner had used all the possibilities contenplated in the
Slovak legal order, the restaurant owner could have been
sancti oned.

7.4 Sections 11 to 17 of the Civil Code regulate the protection
of personal integrity. Under section 13, a natural person has the

right to have arbitrary or unlawful interference with his/her
integrity stopped, the consequences of such interference renopved
and to be given appropriate satisfaction. If the nora

satisfaction would seem insufficient because the dignity or
respect enjoyed in society by the natural person was significantly
harmed, this natural person is also entitled to conpensation for
non- pecuni ary danmage. The anmount of conpensation shall be
determ ned by the court taking into account the magni tude of the
damage and the circunmstances under which the violation occurred.
Part |11, chapter V of the Code of Civil Procedure regul ates the
proceedings in matters concerning the protection of personal
Integrity. The systemof civil renedi es al so di stingui shes between
regul ar remedi es (appeal) and extraordinary renedi es (renewal of
proceedi ngs and recourse).

7.5 The petitioner also had the option to seek the protection of
his rights pursuant to Sections 74, 75 and 102 of the Code of
Civil Procedure, according to which a court may order prelimnary
measures in case it is necessary to have the situation of the
parties regulated tenporarily or if there is concern that the
enforcement of the court decision mght be endangered.
Furthernore, on the basis of articles 1, 2, 12, 13, 17, 19 and 20
of the Constitution, Sections 11 and 13 of the Civil Code should
be interpreted as guaranteeing the protection of personal
Integrity against acts of racial discrimnation.

7.6 The | egal order of the Slovak Republic also contains |ega
provi sions on consuner protection, in particular Act No. 634/1992
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Coll. Section 6 of this |aw prohibits discrimnation explicitly.
According to it, the seller may in no way discrimnate against
consuners, except when the consuner does not satisfy conditions
set up under special rules, such as Act No. 219/1996 Coll. on the
protection agai nst abuse of al coholic dri nks. Publ i c
adm ni stration bodies can i npose a sanction of up to 500 thousand
crowns for breaching these provisions. Repeated violation of the
prohi bition on consunmer discrimnation my be sanctioned with a
fine up to 1 mllion crowns.

7.7 The Penal Code regulates protection against raci al
discrimnation. In his crimnal conplaint the petitioner clained
that the acts alleged fell under Section 260 of the Penal Code
(support and pronotion of novenents aimng at suppressing the
rights and freedons of citizens). He did not invoke Section 121 of
t he Penal Code (causing harmto a consuner) or m sdemeanour under
Section 24 of Act No. 372/1990. Section 196 para. 2 stipul ates
t hat everyone who uses violence against a group of citizens or
i ndi viduals or threatens themw th death, danage to their health
and causing a serious damge because of their politica
conviction, nationality, race, confession or for having no
confessi on shall be punished.

7.8 The State party submtted that the General Prosecution
Aut hority of the Slovak Republic asked the Regional Prosecution
O fice of Kosice to exam ne the present comruni cation. The |atter
revi ewed the | awful ness of the procedure applied and the deci sion
reached by the Railway Police and the District Prosecution Ofice
in order to determ ne whether the head of the restaurant had
committed a crinme of supporting and propagating novenents | eading
to the suppression of civil rights and freedons under Section 260
of the Crimnal Code or any other crime. After reviewi ng the
relevant files the Regional Prosecution Ofice concluded that the
ban i ssued by the head of the restaurant to serve peopl e of Romany
ethnicity justified suspicion of the crime of inciting to national

or racial hatred under Section 198a para 1 of the Penal Code.
However, in its opinion the acts in question did not entail a
degree of dangerousness for the society to be considered a crine.
They nevertheless satisfied the criteria to be considered a
m sdenmeanour under Section 49 para 1 letter a) of Act No. 372/1990
Coll. on msdenmeanours. It also considered that a crimna

sancti on agai nst the head of the restaurant was forecl osed by the
amnesty of 3 March 1998. This opinion was communi cated by the
Regi onal Prosecution Office to the petitioner in a letter dated 15
June 1999.

7.9 After reviewing the files concerned, the Prosecutor Cenera
di sagreed with the | egal opinion of the Regional Prosecution Ofice
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concerning the degree of dangerousness of the act. It considered
that the Regional Prosecution Ofice had manifestly overesti mated
the immedi ate rectification by the head of the restaurant after a
di scussion with the petitioner. In a witten instruction to the
Regi onal Prosecution Ofice the Prosecutor General stated that the
results of the reviewsufficiently justified the suspicion that the
head of the restaurant had commtted a crinme of instigation to
nati onal and racial hatred under Section 198a para 1 of the Penal
Code and i nstructed t he subordi nate prosecution office accordi ngly.

7.10 On 19 April 2000, the Kosice District Prosecutor indicted
M. J.T. On 28 April 2000, the court declared M. J.T. guilty of
the crinme described in article 198a, sec.1 of the Penal Code and
sentenced himto pay a fine of SKK 5000 or, alternatively, to serve
a termof three nonths’ inprisonnent. The sentence becane effective
on 25 July 2000.

Counsel’s comments

8.1 In a subm ssion dated 17 February 2000, counsel addresses the
issues raised by the State party repeating the argunents of
previ ous subm ssions, including the exhaustion of <civil and
adm ni strative renedies, the existing crimnal renmedi es against
di scrim nation in access to public accompdations, the date on
which the racial discrimnation at issue took place, and the
petitioner’s failure to invoke relevant donestic |aw provisions
before the donestic authorities.

8.2 Counsel submts that the European Comm ssion Agai nst Racism
and I ntol erance (ECRI) has repeatedly stated that in Slovakia there
are no crimnal renedies for acts of discrimnation as opposed to
t hose for racist speech, thereby inplicitly holding that the crine
of incitement to ethnic or racial hatred itself cannot be
consi dered as an applicable remedy for the violations at issue in
the instant case. ECRI has al so been unable to find any rel evant
case law that would suggest that any of the provisions of the
Sl ovak Crimnal Code would apply to cases of discrimnation in
access to public accommodati ons.

8.3 Counsel argues that a remedy delayed too |ong cannot be
considered to be an effective renmedy. It took alnost three and a
hal f years since the incident at issue and a communication filed
with the Commttee for the Slovak authorities only to indict the
person responsible. This in itself, and regardless of the outcone
of the proceedings at issue, ampbunts to a violation of article 6
of the Convention.



Consi derations of the nerits by the Commttee

9. Acting under article 14, paragraph 7 (a), of the International
Convention on the Elimnation of Al | Forms  of Raci al
Di scrimnation, the Commttee has considered all the information
submtted by the petitioner and the State party.

10. In the viewof the Commttee, the condemation of M. J.T. and
the penalty inposed, even though after a long period of tine
following the events, constitutes sanctions conpatible with the
obligations of the State party. Taking due account of this
condemati on, even if delayed, the Conmm ttee nmakes no finding of
a violation of the Convention by the State party.

11. Acting under article 14, paragraph 7 (b), of the Conventi on,
the Commttee recomends to the State party that it conplete its
| egislation in order to guarantee the right of access to public
pl aces in conformty with article 5 (f) of the Convention and to
sanction the refusal of access to such places for reason of racial
di scrim nation. The Committee also recomends to the State party
to take the necessary neasures to ensure that the procedure for the
i nvestigation of violations is not unduly prol onged.

[ Done in Arabic, Chinese, English, French, Russian and Spani sh, the
English text being the original version]



