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ANNEX

DECISION OF THE COMMITTEE ON THE ELIMINATION OF RACIAL DISCRIMINATION
UNDER ARTICLE 14 OF THE INTERNATIONAL
CONVENTION ON THE ELIMINATION OF ALL FORMS
OF RACIAL DISCRIMINATION
- FIFTY-NINTH SESSION-
concerning

Communication No. 19/2000

Submitted by: Sarwar Sdiman Mogtafa
[represented by counsdl]

Alleged victim: The petitioner

State party concerned: Denmark

Date of communicatiorn 12 April 2000

The Committee on the Elimination of Radd Discrimination, established under article 8 of the
Internationd Convention on the Elimination of All Forms of Racid Discrimination,

Meseting on 10 August 2001,
Adopts the fallowing:

Decison on admissibility

1 The petitioner (initid submisson dated 12 April 2000) is Mr. Sarwar Seiman Mostafa, an Irag
citizen currently residing in Denmark, together with hiswife and daughter. He cdlaims that his rights under
article 6 of the Convention have been violated by Denmark. He is represented by counsdl.

The facts as submitted by the petitioner

2.1  The petitioner was registered as an applicant for renting an gpartment with the Danish housing
company DAB (Dansk Almennyttigt Boligseskab). On 8 June 1998 the DAB informed him that an
gpartment was available and asked him whether he would beinterested in it. The petitioner confirmed that
he was interested. However, under the existing legidation the municipdity of Hoje Tastrup had to approve
the contract. In aletter of 16 June 1998 the municipality informed the petitioner that his application had not
been gpproved due to « housing socid criteria».

2.2 Inaletter of 22 June 1998, the petitioner asked the municipality to reconsider its decison. He
stated that he had agood job as an engineer and also worked as an interpreter; hiswife, who was aso an
engineer, was training as a kindergarten employee and they both spoke Danish; their daughter attended a
Danish kindergarten.



2.3 Inaletter dated 3 July 1998 the municipdity informed the petitioner that the case would not be
reopened and that his complaint had been forwarded to the Socid Appeals Board (Det Sociale
Ankenaevn).

2.4 On 8 Jduly 1998, the petitioner contacted the non-governmenta organization Documentary and
Advisory Centre on Racid Discrimination (DRC). The petitioner informed the staff of the centre that when
he contacted the municipdity on 1 July 1998 and explained that he would submit aletter from the doctor’s
family supporting his gpplication in view of the fact thet his daughter suffered from asthma, the municipdity
officer replied that even if he sent the letter, his gpplication would be rejected.

2.5  The petitioner reported the case to the police of Glostrup, which in adecison of 24 November
1998 ref to investigate the matter under the Danish Act on Racia Discrimination. In adecison of 29
April 1999 the State Attorney for Sealand concluded that there was no reason for changing the decison
of the police. The petitioner aso brought the case before the Parliamentary Ombudsman who, in adecison
of 4 November 1998, indicated that the petitioner should wait for the decision of the Socid AppealsBoard.

2.6  Inaletter dated 1 October 1998 the Sociad Appeds Board informed the petitioner that the
Municipdity of Hoje Tastrup had decided to change its previous decison reecting the petitioner’s
aoplication. Later on, on 12 October 1999, the Ministry of Housing and Urban Affairsinformed the DRC
that the family was invited to contact the municipdlity.

2.7  Inaletter of 27 November 1999 the Socid Appeds Board informed the DRC that the apartment
to which Sarwar Sdiman Mostafa was to be approved had been assigned to another person, therefore it
would beimpossble to give Sawar Sdiman Mogtafa full satisfaction in hisrequest as neither the Appeds
Board nor the Municipaity had legd authority to cancel arenta agreement made by the housing company.
Furthermore, on 26 January 2000 the housing company informed the DRC that the applicable legidation
did not make it possble for the company to change the decision which had been annulled by the Socia
Appeds Board.

2.8  TheSocid AppeasBoard adopted itsfind decision on the matter on 15 March 2000. It concluded
that the municipdity’s decison of 16 June 1998 was invalid, as Sawar Sdiman Modtafa did fulfil the
conditions for gpprovd to the housing facility.

The complaint

3. Counsal clamsthat the State party has breached its obligations under article 6 of the Convention.
He Statesthat, despite the decison of the Socid Appeas Board, the petitioner has till not been provided
with an gppropriate gpartment and that the Danish legidation does not provide for adequate satifaction in
cases like the one under congderation. Since neither the police of Glostrup nor the State Attorney were
willing to interfere in the case, thereis no possbility for the petitioner to make use of any further remedies
a thendiond leve.

Observations by the State party

4.1 By asubmisson of 13 December 2000, the State party chalenges the admissibility of the
communication. It recalsthat on 1 September 1998 the municipality had decided to dter its decision
of 16 June 1998 and informed the Socid Appeds Board that it had decided to approve the petitioner



for the dwelling applied for or a corresponding one. As aresult the Board considered that the apped
had become moot and, on 1 October 1998, notified the petitioner accordingly. However, in the light
of, inter alia, a request from the Parliamentary Ombudsman, the Board decided subsequently to
consider the appeal concerning the decision of 16 June 1998. In its decision of 15 March 2000 the
Board found that the decision of 16 June 1998 was invaid, athough it had been modified by the
decision of 1 September 1998.

4.2  The State party further recalsthat in aletter of 12 October 1999 addressed to the DRC, the
Minigtry of Housing and Urban Affairs stated that Hoje-Taastrup local authority’ sadministration of the
rules on approva of tenants for non-profit housing in genera was contrary to the rulesin force, asthe
locd authority used unlawful criteria such as whether the tenant was a refugee or an immigrant. She
indicated that, in thefuture, shewould be very dert to the manner in which local authoritiesadministered
the gpprova scheme and continue her efforts to ensure that the loca authoritiesdo not violate nationd
or internationd law regarding racid discrimination.

4.3  Havingacknowledged that the decision of 16 June 1998 was unlawful according to Danish law,
the State party examines the consec#enc&s of such acknowledgment, in light of the petitioner’sclams
under article 6 of the Convention. The State party understands those claims to mean that, asaresult of
the wrongful act and on the basis of article 6 of the Convention, the petitioner should (a) have had the
gpartment which he had been wrongfully refused; or (b) have had asmilar dwelling assgned to him; or
(c) have received financia compensation.

4.4  Options (a) and (b) arenot possble. A non-profit housing organisation such asthe DAB is not
part of thelocd authority, but an independent legd entity whose activitiesare governed by specificrules.
Whenalocd authority refusesto gpprove a person as atenant, the non-profit housing organisation will
offer the gpartment in question to another person on the waiting list. This means that the gpartment will
not be vacant when it is subsequently established that the loca authority’s refusa to gpprove the
applicant waswrongful. Article 6 of the Convention cannot be interpreted to mean that the Convention
would require specific performance in such a gtuation.

45  The State party interprets article 6 as having two parts. The first one concerns the provison
of “effective protection and remedies’ and the second one the provison of “adequate reparation or
satidfaction”. Thefirgt part imposes on the States parties a positive obligation to introduce remediesthat
are avallable, adequate and effective and that: (i) protect the citizensagaingt acts of racid discrimination
contrary to the Convention; (ii) make it possble for the citizens to have established whether they have
been subjected to racid discrimination contrary to the Convention; and (iii) make it possble for the
citizensto have the acts of racid discrimination brought to an end. The State party consders that this
part of article 6 is not relevant for assessng whether the gpplicant is entitled to specific performance.

4.6  Thesecond part gppliesto Stuationswhere aperson has been subjected to racid discrimination.
In such cases the States parties must ensure that the victim has access to “ adequate reparation or
satisfaction”. That meansthat the act or omisson condtituting racid discriminationis brought toanend
and that the consequences for the victim are remedied in such manner that the state of affairs prior to
the violation is restored to the widest extent possible. There will dways be cases in which it is not
possible to restore the Situation prior to a violation. This may be due to the fact, for example, thet the
racidly discriminatory act or omission is delimited in time and place and therefore cannot be reversed
(such asaracigt statement), or that the interests of innocent third parties should also be protected. In
such cases one has to determine whether there have been attempts to remedy the consequences for
the victim of the racidly discriminatory act or omisson.



4.7  The present case is one of those where it is impossible to restore the Stuation prior to the
violaion. The gpartment for which the petitioner was wrongfully refused approva as atenant has been
let to athird party and regard for the interests of such party isacrucia argument againgt subsequently
cdling into question the legd relationship between that party and the non-profit housing organisation.
To the extent that the petitioner claimsthat onthebasisof article 6 heisentitled to specific performance,
the State party findsthat the communication should be declared inadmissible on the ground that no prima
fadie case of violation of the Convention has been established in respect of this pat of the
communication.

4.8  Furthermore, neither the Socid Appeds Board nor any other authority have the possihility of
assigning another dwelling to a person whom aloca aJthgcrgy has wrongfully refused to approve as a
tenant of anon-profit dwdling. Apart from caseswhere aloca authority can assgn anon-profit dwelling
for the purpose of solving urgent socid problems, it is the non-profit housing organisation itself who
allocates vacant dwellings to applicants. In practice, the person in question will remain on the waiting
lig and will have an gpartment offered when one becomes vacant, whereupon the loca authority will
approve the person, unless new circumstances have arisen as a result of which the person no longer
satisfiesthe conditions for approva. In thiscase, however, the petitioner had chosen to have hisname
removed from the waiting list of the DAB in Hoje-Taastrup.

49  Regardless of thewrongful conduct of the Hoje-Taastrup municipdlity, it was the petitioner’s
own choice not to remain on the list, asaresult of which it became impossible for the DAB to offer him
another dwelling. To the extent that the petitioner claims that as a consegquence of article 6 of the
Convention he should have been offered another and corresponding dwelling without otherwise
sigfying the generd conditionsfor obtaining one, including being on the waiting list, the communication
should be declared inadmissible, as no prima facie case of violation of the Convention has been
established in respect of this part of the communication.

410 Asfor the question of damages, the State party argues that the issue has not been brought
before the Danish courts and, therefore, the petitioner hasfailed to exhaust domestic remedies. For this
purposeit isirrelevant that the police and the public prosecutor regjected the petitioner’ s clams.

4.11 The locd authority’s refusal to gpprove the petitioner as a tenant raised two different issues:
Firgt, whether the refusd condtituted a crimina offence and second whether the refusal was otherwise
wrongful, including whether the loca authority had used unlawful criteria such as the petitioner’ srace,
colour, descent or nationd or ethnic origin. The police and the public prosecutor only had to assessthe
firg issue, while the second one was assessed by other authorities, including the Socia Apped sBoard.

4.12 The State party clamsthat the decisons of the police and the public prosecutor were decisve
in the context of the crimina proceedings, but did not in any way preclude the petitioner from indtituting
avil proceedings. In connection with such proceedingsthe petitioner would have been ableto refer, inter
dia, to the decisgon of the Socid AppedsBoard and the opinion of the Ministry of Housing and Urban
Affars. If the petitioner believes that he has suffered a pecuniary or non-pecuniary loss, the ingtitution
of civil proceedings will be an effective remedy. Damages do not depend, directly or indirectly, on the
outcome of criminal proceedings.

4.13 Itfollowsfrom the generd rules of Danish law on damagesin tort that adminidrative authorities
may incur ligbility in damagesfor actionable actsand omissons. It istherefore possbleto clam damages
for losses suffered by a person because of aninvalid adminigrative decison. Casesin disoute are dedlt
with by ordinary courts in connection with civil proceedings againg the adminigrative authority in
question.



Counsd’ s comments

5.1  Counsd argues that thefact that neither the Sociad Appeals Board nor any other authority have
the possbility to assgn another gppropriate dwelling to a person who has wrongfully been refused
approva as a tenant of a non-profit dwelling only demondtrates the failure of Danisn legidation to
provide effective reparation in a case like the one under consideration.

5.2  Counsd refersto the State party’ s statement in paragraph 4.8 above that the person in question
would remain on thewaiting lis and  have an gpartment offered when one becomes vacant. He clams
that the petitioner was not aware of that practice and that the letter of 1 September 1998 from the
I\D/I Igrcli:cipaiity of Hoje-Taastrup to the Socia Appeds Board was never sent to the petitioner or the

5.3  Counsd disagreeswith the State party’ sstatement that it was possiblefor the petitioner to claim
damages for losses suffered or for tort and says that Danish courts have refused to apply rules on
damagesin tort in cases of discrimination. The fact that a person has been subjected to discrimination
does not automatically entitle that person to damages in tort. In this respect he provides copy of a
decison of 4 August 2000 concerning a case in which discrimination was established where the
Copenhagen City Court did not find that the act of discrimination entitled the victimsto damagesin tort.
Counsd reiterates that al domestic remedies have been exhausted.

54  Counsd further submitsthat the Convention isnot incorporated into domestic law and expresses
doubts as to whether the Danish courts would apply the Convention in a dispute between private

parties.
Additiond informetion by the State party

6.1 In response to arequest by the Committee to furnish additiona information on effective remedies
avaladle to the author for the implementation of the decison of the Social Appedals Board dated 15
March 2000, or for receiving compensation, the State party, by note of 6 July 2001, affirms that the
inditution of acivil action against the Hoje-Taastrup locd authority for compensation for pecuniary or
non-pecuniary damageisan available and effective remedy. The author had the possibility of ingtituting
an action before the ordinary courts based on the Hoje-Taastrup locd authority’ s decisonof 16 June
1998 and invoking the Convention on the Elimination of All Forms of Racid Discrimingion. In this
connection the State party refers to the practica effect of the Committee' s recommendation in aprior
case No. 17/1999 Babak Jebelli v. Denmark, which illugtrates that Danish courts interpret and apply
section 26 of the Act on Liability in Damages Act in the light of Article 6 of the Convention.
Accordingly, the State party concludesthat the communication should be declared inadmissible because
the author has not exhausted available and effective domestic remedies.

6.2 On 18 July 2001, counsd informed the Committeethat he had no further commentsto the additiona
information from the State party.

Admissibility consderations

7.1  Before congdering the substance of a communication, the Committee on the Elimination of
Racid Discrimination examines whether or not the communication is admissble, pursuant to article



14, paragraph 7(a) of the Convention and rules 86 and 91 of its rules of procedure,.

7.2  The Committee notes that the petitioner brought his clam before the police and the State
Attorney who, in adecison of 29 April 1999, refused to investigate the matter under the Danish Act
onRacid Discrimination. Parale tothat, the Socia Apped s Board examined the case and concluded,
on 15 March 2000, that the decision of the Municipality not to approve the author as a tenant was
invaid. In the meantime, the municipdity had decided to alter its previous decision and approve the
petitioner for the apartment applied for or an equivaent one. The Socia Appeds Board informed the
petitioner of the new municipdity’s decision by letter of 1 October 1998.

7.3 The Committee notes that, despite the new decision of the municipdity and the one of the
Socia AppedsBoard, the petitioner was not provided with an gpartment equivaent to theoneinitialy
applied for, nor granted compensation for the damages caused to him as aresult of thefirst decison
of the municipaity. The Committee notes, however, that the petitioner did not meet one of the
conditions required to be assgned an equivaent apartment, namely, to remain onthewaiting list. This
falure cannot be attributed to the State party. In the circumstances, the petitioner could not obtain
redressin theform of assgnment of theorigind or of an equivadent dwelling. He could, however, have
sought compensation.

7.4 Asto the question of damages, the State party argues that the petitioner did not inditute civil
proceedings and, therefore, has not exhausted domestic remedies. Despitethe argumentsgiven by the
petitioner and the reference to previous jurigprudence of the Danish courts, the Committee considers
that doubts about the effectiveness of such proceedings cannot absolve a petitioner from pursuing
them. Accordingly, the Committee consdersthat, by not exhausting the available domestic remedies,
the petitioner has failed to meet the requirements or article 14, paragraph 7(a) of the Convention.

8. The Committee on the Elimination of Racid Discrimination therefore decides

(& That the communication isinadmissble;

(b) That this decison shdl be communicated to the State party and to the petitioner.
9. In accordance with rule 93, paragraph 2, of the Committee' srules of procedure, adecison
taken by the Committee that a communication isinadmissble may be reviewed at alater date by the
Committee upon a written request by the petitioner concerned. Such written request shal contain

documentary evidence to the effect that the reasons for inadmissbility referred to in paragraph 7 (a)
of article 14 are no longer applicable.

[Done in Arabic, Chinese, English, French, Russan and Spanish, the English text being the origind
verson|



