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1. The right to education has been marked by retrogression rather than
progressive realization, as required by the International Covenant on
Econom ¢, Social and Cultural Rights. A human rights response thus has to
enconpass the objective of halting retrogression in the countries where it has
taken place as well as furthering progressive realization in others. This
necessitates human rights analysis to enconpass areas and i ssues which pose
a conceptual challenge. 1In this text I will discuss the need to design a
human rights strategy adapted to the process of resource allocation at the
macro-| evel, suitable for influencing investnent in education as well as
distribution within the sector of education. Differences between the sector
of education and the right to education require a great deal of thought
because the vocabul ary and underlying concepts differ a great deal. This
reveals the need to adjust the sector of education to human rights

requi renents.

Resource allocation

2. I nternational macroeconom ¢ policy docunents of the 1990s rarely use
human rights | anguage. A term such as “social safety net” has replaced socia
rights, “access to education” is used instead of the right to education, or
“basi c education” rather than primary education. An analysis of conceptua
differences and their effects on the realization of human rights is clearly
necessary.
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3. The introduction of school fees in primary education has led to

di m ni shed school enrol ment and requires a forceful human rights response.

If access to education is defined as self-provisioning, there is a risk that
it will become a correlate of purchasing power. The incone of the child's
parents and/or fam |y becones the factor determ ning whether a child has
access to school. Simlar to the proverbial focus in the human rights
analysis on the ability and willingness of States as the determ nant of their
human ri ghts performance, an analysis is now required on the micro-Ievel.
Much as at the macro-level, the dinmnished ability of famlies to invest in

t he education of their children cannot but have negative effects.

4, International human rights | aw does not contain an enforceabl e guarantee
of “right to income” or at |least “freedomfrom poverty”. Basic needs of those
unabl e to pay for the necessary services cannot translate into an effective
demand if the “currency” is not human need or right, but nobney. Access to
servi ces beconmes a correlate of inconme distribution, nationally and
internationally, and thus contradicts one of the main features - and inportant
acconpli shments - of human rights. Human rights advocacy therefore has to
target governmental obligations relating to human rights as whole, the
obligation to act and to react, to pursue specific conduct or to achieve a
particular result. A departure from an exclusive focus on individual rights
to individual duties towards each other is also necessary - how can the

di sadvant aged have any rights if the privileged have no duties? A focus

on individual rights ought to be conplenented by a corollary attention to

i ndi vidual duties. The right to education necessitates an inquiry into
parental duties towards their children as well as individual duties towards
the community. The focus in devel opnment studies and policies has been on
poverty; there is a paucity of studies and policies concerning wealth.
International human rights |aw has had little to say about taxation although
it is a key method for generating governmental revenue; such revenue has to be
generated before it can be allocated for any purpose.

5. The rational e behind this silence in the international human rights |aw
was the perceived ability of Governments to enforce individual duties and
obligations - especially taxation - and so human rights safeguards were
necessary to affirmindividual rights and freedonms. The ability of
Governnments to i npose and enforce “the tax burden” (as it is commonly called
today) has been substantially eroded. At the international |evel, the effects
have been reflected in dimnished flows of international devel opment aid,

at the donestic level in the exploration of other ways to nobilize private
funds for public services, including education. These range between
decentralization and privatization. Accunulation and distribution of
resources at the level of the local comunity and a shift from public finance
to fee-for-service ....

6. At a high level of abstraction, this crucial contenporary dilema - how
to generate necessary financial resources? - translates into the societal and
political acceptance - or the |lack thereof - of governnmental powers to raise
revenue through taxation. At a |lower |evel of abstraction, it creates
chal | enges in designing nodels for the realization of the right to education
as well as for human rights education. How can an acquired right to free
education for university students be reconciled with depriving children of
access to any educati on whatsoever? How does one ensure that a culture of
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acquired rights is not reinforced through human rights education that only
enphasi zes one's own rights and is silent about duties towards others?

Is there a way out of this proverbial trap of zero-sumgane that pits
beneficiaries of dimnished public funding for education agai nst each other?

7. The raison d'étre of economic and social rights is to act as correctives
to the free market. Governnents have human rights obligations because primary
education should not be treated as a commdity. The prohibition of slavery
exenpt ed people from being sold and purchased against a price. The

I nternational Labour Organization (1LO added that |abour should not be
treated as a commodity. International human rights |aw thereafter started
removing price tags fromthe necessities for survival and devel opnent. It
prioritizes the rights of the child so as to correct both free-market

mechani sms and political processes in favour of children. Despite
controversies relating to governnental obligations corresponding to economc,
social and cultural rights, the core obligations are clear: Governnments

have a general obligation to enable people to provide for thenselves and
exceptionally to provide for those unable to do so. Rights of the child

are thus prioritized over rights of adults.

8. Econom ¢ and social rights entail governnental obligations to create
conditions for their realization, an enabling environnent. The absence of an
enf orceabl e cl ai mupon a Governnment to allocate a specific anpbunt to education
hi ghlights the need to focus on the procedure whereby allocations are decided
upon. Human rights are sel dom costed because human rights standards do not
determ ne how much shoul d be spent on specific itenms, but define instead the
process of decision-making. The exercise of political rights thus becomes the
necessary instrunment for attaining econom c and social rights.

9. CGovernment al obligations cut across specific individual rights, as is
wel | known from principles of indivisibility and interrel atedness. Poverty
cannot be easily divided to conformto education, food, health, housing, and
other explicitly recognized rights. Mreover, it is not immed ately apparent
when and where poverty is an obstacle to the realization of human rights

(and thus States, comunities, famlies and individuals should be assisted so
as to be able to overcone it), as opposed to poverty resulting from abuse of
power which shoul d be addressed as a human rights violation. Distinguishing
bet ween governnmental inability to inplenment its human rights obligations and

its unwillingness to do so is crucial. Attenpts to enforce human rights
obligations are absurd in the case of inability because nobody can be forced
by law to performthe inpossible. Unwllingness requires an inquiry into

macr oeconom ¢, nonetary and fiscal policies fromwhich human rights dinmensions
are routinely excluded, but which often have a negative inpact on governnenta
human rights obligations as a whol e.

10. Si nce governnental obligations emanating from econonm ¢ and social rights
revol ve around allocation of resources, they remain beyond the reach of
conpl ai nt procedures which give standing to the individual victins. Judicia
bodi es cannot take over issues traditionally allocated to the |egislature. A
procedural approach can becone an effective nethod of challenging disregard of
human rights in macroeconom ¢ policies through a requirement that a human
rights inpact assessnment be carried out before such policies are devel oped

and i npl enent ed.
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The sector of education and the right to education

11. Because human rights treaties make the provision of primary education
free of charge an obligation for Governnments, denial of access to primary
school because parents cannot pay school fees is difficult to reconcile

with the child s right to education. Human rights norns do not preclude
cost-sharing, but maki ng access of the child to school conditional upon

the parents' ability to pay is apparently inconpatible with human rights

requi renents. An authoritative determ nation of what specifically constitutes
a human rights violation is awaited, however.

12. The problem of direct cost for parents reaches beyond school fees or
differently named “contributions” to purchasing school materials, uniforns, or
payi ng for transport. There is no such thing as “free” education, of course.
The buil ding and mai ntenance of schools, teachers' salaries, school books,
uni forms, meals, transportati on necessitate considerable investnent. The
Convention on the Rights of the Child postul ates that parents are primarily
responsi ble for providing for their children. Cost-sharing in sone form
exists in nost countries; even if education is free for both parents and
children, parents will be contributing to the cost through taxation. The
recognition of the rights of the child requires the Government to step in

if parents cannot educate their children (poverty) or would not do so
(discrimnation against girls). The role of the Governnent is to facilitate
and supplenment - but also to correct - efforts of parents and comrunities.
This dual role of the Government is crucial because it covers both financing
and i nproving equal access, which are interrel ated.

13. Dual school systens, public and private, enable parents who are able to
afford private education for their children to do so. It is often noted that
“highly differentiated provision of schooling correlated with incones of the
parents of the pupils. It generates a system of bad schools for the poor
majority, and good schools for the rich.” ?

14. The rationale for prioritizing investnent in education does not
necessarily follow human rights requirenments, however. A definition of
education as “efficient production of human capital” may well be cited as an
argunment for such investnent but excludes the concept of education enbodied in
human rights law and classifies it in “externalities”. The increasing change
of termnology fromprimary to basic education might inply the |owering of the
child s right to education, both quantitatively and qualitatively. As is well
known, the effects of such innovations are likely to be discrimnatory unless
specific policies are in place to prevent this.

15. In assessing the extent to which the sector of education corresponds to
t he applicable human rights norns one should focus, first and forenost, on
the key principle of non-discrimnation. Low educational enrolnment is one
mani f estati on of gender discrimnation which is increasingly docunented.

!C. Colclough et al. Education in Zinbabwe. Issues of Quantity and
Quality, Education Division Docunents, No. 50, Swedish Internationa
Devel opnent Agency, Stockholm Decenber 1990, p. 12.
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Thi s knowl edge necessitates a conprehensive strategy because constitutiona
and | egislative framework for human rights may not gui de educational policy.
The prohibition of racial discrimnation or the recognition of mnority or

i ndi genous | anguages nmay not be transposed into the sector of education and
remai n invisible because statistical categories devel oped for the sector of
education do not capture them As |long as docunentation in the sector of
education is generated without an eye to identifying discrimnatory patterns,
they may well be reinforced but remain invisible.



