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The neeting was called to order at 10.05 a.m

CONSI DERATI ON OF REPCRTS:

(a) REPORTS SUBM TTED BY STATES PARTIES | N ACOCORDANCE W TH ARTI CLES 16
AND 17 OF THE COVENANT (agenda item4) ( conti nued)

Third periodic report of the United Kingdomof Geat Britain and

Northern Ireland (Hong Kong) (continued) (E 1994/104/Add. 10;
E/C12/QUKHK 1; E/C 12/QHON 1; HR/CORE 1/ Add. 62, annex M I;
E/ C 12/ CA 31)

1. At the invitation of the Chairperson, M. Steel, M. Fung. M. Wnaq,

M. Goft, M. Sherwin, M. Shiu, Ms. Chiu, M. Reynalds, Sir John Ransden,

Ms. Foulds and M. Wlls (United Kingdom took places at the Conmttee table

2. The CHAIRPERSON invited the United Kingdom del egation to continue its
replies to questions fromthe previ ous day.

3. M. FUNG (United Kingdom said that the Equal Qpportunities Conm ssion
had recei ved 215 general inquiries and 3 fornmal conplaints under the Sex
Discrimnation Odinance and D sability D scrimnati on Odi nance since

begi nning its work on 20 Septenber 1995. The three cases raised by M. Simma
woul d be followed up, but there had been no fornal conplaints to support the
claimthat Vietnanese mgrants in Hong Kong had been given nedi cal treatnent
only on condition that they agreed to return to Viet Nam The Governnent's
policy was that medi cal services should be provided to all Vietnanmese mgrants
in the canps. Conplaints could be made to the canp managenent or hi gher
authorities. Regarding M. Ahned' s query, foreign donestic hel pers were
treated |ike any other inported |abour under current inmmgration law The
“two-week rule” was applied equally to all contract workers to give themtine
to nake departure arrangenents following the termnation of their contracts.
Conpl ai nts of unfair treatnment or abuse could be made to the Labour Departnent
or the police, and the persons concerned were permtted to remain in Hong Kong
for the duration of any investigation. GConcerning Ms. Bonoan-Dandan's
qguestion, the proceedings in one of the first reported instances in which the
Covenant had been invoked in court were reflected in the 1991 Hong Kong public
| aw reports.

4. M. CGRISSA said that his question on the status of resident and
non-resi dent groups in Hong Kong had not been answered. Wuld British

subj ects brought fromlndia or other parts of the Commonweal th to Hong Kong
be considered as citizens or would they renmain aliens?

5. M. SIMVA, Country Rapporteur, requested clarification of recent
newspaper reports highlighting the potentially adverse inpact of article 23 of
the Basic Law and referring to sensitive | egislation passed by the Legislative
Council. Also, why had the Bill of R ghts Odinance not been anended

to restore its original intent, nanmely to foll ow the Canadi an nodel,
incorporating a third-party effect and nmaeking all |egislation subject

to reviewon the basis of the Bill of R ghts?
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6. Ms. BONOAN DANDAN , Country Rapporteur, asked what met hodol ogy the
Hong Kong Government used to carry out its opinion surveys, including the
study on sexual orientation.

7. M. STEEL (United Kingdom), replying to M. Gissa, said that the
persons in question would generally not becone Chinese citizens, but the

acqui sition of Chinese citizenship was a natter for Chinese |law. Persons who
were British by virtue of their connection with Hong Kong, through havi ng been
born, naturalized or registered there, and who possessed no other nationality
woul d cease to be British dependent territories citizens at m dnight on

30 June 1997. They did, however, have an automatic right to apply for
lifelong “British national overseas” status and to receive a British passport
under the Hong Kong British Nationality Oder, 1986 (as anended in 1993). |If
any should fail to neet the deadline for the subm ssion of applications, or
choose not to apply, they would autonatically beconme British overseas citizens
on 1 July 1997, as would their children and, in nost cases, their
grandchildren at birth, should they otherw se becone statel ess. No nmenbers

of the ethnic comunities in question would thus find thensel ves statel ess

as a result of the transfer of sovereignty.

8. Neither “British national overseas” nor “British overseas citizen”
status conferred the right of abode in the United Ki ngdom but persons
currently British dependent territories citizens by virtue of their connection
wi th Hong Kong, including nenbers of ethnic mnorities, who enjoyed the right
of abode in Hong Kong only would continue to do so after 1 July 1997 as

per manent residents of the Hong Kong Special Adm nistrative Region

(section XIV of annex 1 to the Joint Declaration and article 24 of the Basic
Law). The Chinese Foreign Mnister had assured the United Ki ngdom Forei gn and
Commonweal th Secretary that nenbers of ethnic mnorities who considered

Hong Kong to be their home were guaranteed the right to remain there.
Representatives of the ethnic mnorities and others had pressed the

Uni ted Ki ngdom Governnent to grant those persons British citizenship

whi ch woul d accord themthe right of abode in the United Kingdom The

Uni t ed Ki ngdom CGovernnent had not agreed to do so, but had stated that in the
unlikely event that a person who was solely a British national ever cane under
pressure to | eave Hong Kong, the Government of the day woul d consider that
person's case for adnmission to the United Ki ngdom “w th consi derabl e and
particul ar synpathy”. In March 1996, the British Prime Mnister had given the
explicit undertaking that persons finding thenselves in such a situation would
be guaranteed adm ssion to the United Ki ngdom

9. M. CGRISSA asked whether the right of abode in Hong Kong al so i ncl uded
the right to work and other econom c, social and cultural rights.

10. M. STEEL (United Kingdon) said that the rights of all permanent
residents in Hong Kong were guaranteed by the Basic Law, the Bill of R ghts
and the attraction of the Covenants to the Basic Law. They woul d belong to
Hong Kong and possess British passports, according themthe right to travel
and to protection abroad. It would be up to China to decide whether to accord
t hem Chi nese ci ti zenshi p.
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11. M. FUNG (UWnited Kingdom) referred the Committee to article 21 of the
Bill of Rghts, which defined the rights of “permanent residents” to take part
in the conduct of public affairs, vote, be elected and enjoy access to public
service. Section 2 of the Inmmgration Ordinance stated that persons to be
accorded the right of abode in Hong Kong nust be either Hong Kong British
dependent territories citizens, ethnic Chinese who had resided in Hong Kong
for a continuous period of not |ess than seven years, or other persons who

enj oyed the status of belonging to Hong Kong before 1986. The ethnic
mnorities referred to by M. Gissa wuld fall under either the first or
third category. Only Hong Kong permanent residents were accorded the right of
abode in Hong Kong. According to section 2 (a) of the Inmmgration O dinance,
that right included the right to own land in Hong Kong and not have conditions
of stay, or deportation or renoval orders inmposed upon them After

30 June 1997, however, the position of permanent residents would be governed
by the Basic Law (art. 24), whereunder the mnorities could be pernanent

resi dents of the Hong Kong Special Adm nistrative Region.

12. Regarding M. Simma's query, the Hong Kong Governnent had introduced
two bills to the Legislative Council - the Oficial Secrets Bill and the
Cimes Anendnent Bill, both consistent with article 23 of the Basic Law - to
provide a framework for the adaptation of future legislation. Article 23
provi ded for the Hong Kong Special Admnistrative Region to enact laws on its
own to prohibit any act of treason, secession, sedition, subversion agai nst
the Central People's Covernment, or theft of State secrets. Following a
review of the relevant existing |legislation, the Government had put both bills
to the Chinese CGovernment for consultation through the Sino-British Joint
Liaison Goup. The bills covered the offences of treason, secession,
sedition, subversion and theft of State secrets, since it had been thought
that it woul d be advantageous to have those of fences defined by statute so
that a modi cumof certainty and predictability could be injected into the

| egal system The United Kingdom and Chi nese Governnents had al ready agreed
inprinciple to the introduction of the Oficial Secrets Bill to the

Legi sl ative Council, subject to formal ratification at the Joint Liaison Goup
neeting. The two CGovernnents had not, however, reached an agreenent over the
Crimes Arendnent Bill, despite 17 months of continuous discussion, but that
bill had been introduced to the Legislative Council follow ng public concern
that clear laws relating to offences under article 23 should be established
bef ore sovereignty was transferred. Wile his Governnent had nade good
progress in its discussions with the Chinese Governnent regarding the Oficial
Secrets Bill, there seemed to be no prospect of reaching agreenment with China
concerning the Grinmes Arendnent Bill, even though it was consistent with the
Joint Declaration, the Basic Law and Bill of R ghts and the International
Covenant on CGvil and Political R ghts. Doors were still open to the Chinese
Covernnent should it wi sh to pursue constructive dial ogue before the end of
the current |egislative session.

13. M. CGRISSA said that he was still concerned about the situation of
ethnic mnority groups in Hong Kong after the hand-over to China, particularly
in viewof a recent report in the Financial Tines to the effect that the
Chi nese Governnment was contesting six points in the Bill of Rghts. He was
not satisfied with the replies given by the United Ki ngdom del egati on, whose
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Covernnent had a responsibility towards such persons. He would |ike further
clarification regarding the right of abode to which they would be entitled,
i ncl udi ng the question of the right to work.

14. M. STEEL (United Kingdon) said that, under article 24 of the Basic Law,
menbers of ethnic mnorities would have the status of pernmanent residents of
the Hong Kong Special Admnistrative Region. Wth the exception of Chinese
citizenship they woul d enjoy the same fundanental rights as other Hong Kong
residents, including the right to work, as provided for in article 33 of the
Basi ¢ Law.

15. M. FUNG (United Kingdom added that article 21 of the Bill of R ghts
O di nance contai ned a definition of what constituted a Hong Kong per manent
resident; furthernore, section 2 (a) of the Immgrati on Ordinance provided
additional information on the rights enjoyed by such persons. The question of
eligibility for Chinese citizenship was governed by the 1980 Nationality Law
of the People's Republic of China, which applied to the Hong Kong Speci a

Adm ni strative Region by virtue of annex Il to the Basic Law. Al though the
majority of the population in China was ethnic Han Chinese, there were

55 legally recognized mnorities and Hong Kong permanent residents coul d avai
t hensel ves of the procedure laid down in the 1980 law to apply for Chinese
nationality.

16. Regardi ng M's. Bonoan-Dandan's question, the results of the survey
carried out on sexual orientation showed that the Hong Kong community had
strong reservations about the introduction of |egislation, although there was
support for public education in that area. Wrk was therefore under way on
such neasures and funds were bei ng sought to enhance the services of
honmosexual support groups. The results of the survey were available in the
nmeeting room a breakdown of the responses could be provided if necessary.

17. The CHAIRPERSON said that what really interested the Conmittee was
whet her the group of people selected for the survey was representative of the
popul ati on. That informati on had not been provi ded.

18. M. SIMA, Country Rapporteur, said that he wondered whether the results
of the study could be termed representative of the views of the Hong Kong
communi ty when the overwhel ming majority of people questioned cane fromthe
sane religious background and were therefore likely to respond in a simlar
fashion to the questions asked.

19. The CHAI RPERSON suggested that the United Ki ngdom del egation m ght
revert to the issue later in the proceedings.

20. M. FUNG (United Kingdom, referring to the question of the anbit of the
Bill of Rghts Odinance, said that the Bill of R ghts was intended to protect

i ndi vi dual s agai nst abuse of power by the Government or public bodies.
Fol | owi ng a four-year study, which took account of the experience of other
common-law jurisdictions, it had been decided that specific | aws and ot her
nmeasures afforded a better means of protecting inter-citizen rights and that
the application of the broad provisions of the Bill of R ghts Odi nance woul d

cause sone uncertainty in the private sector and anong the general public.
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Legi sl ation on privacy and agai nst discrimnation on the grounds of sex and
disability had al ready been enacted. Furthernore, studies would be undertaken
to assess the need for action in other spheres.

21. Ms. BONOAN DANDAN , Country Rapporteur, referring to article 6 of the
Covenant, expressed concern regardi ng the consequences of the delay in the
preparati on of codes of practice on enploynent by the Equal Qoportunities
Comm ssion. She woul d wel cone sone expl anation in that regard. Furthernore,
according to M. Fung, the results of a referendumhad indicated that the
public did not feel the need for |egislation agai nst age-based di scrimnation.
How di d the Governnment intend to protect wonen, who tended to bear the brunt
of such discrimnation? For in the process of econonic restructuring many
wonen over the age of 30 had lost their jobs. They had becone the victins of
t he phenomenon of hi dden unenpl oynent, having to revert to their role as
housew ves, to accept work for | ower wages or even to turn to prostitution
with their husbands' consent. Ws the CGovernnent aware of that phenonenon
and, if so, what action was it taking to redress the situation?

22. M. ADEKUOYE said that it would be useful to have statistics
illustrating the unenpl oyment situation, with a breakdown according to sex.
He woul d al so wel cone informati on on what kind of further education and
training was being provided for the unenpl oyed.

23. M. SIMA, Country Rapporteur, asked why in the draft code of practice
drawn up by the Equal COpportunities Conmm ssion the principle of equal pay for
work of equal value was described in considerably weaker terns than in the
rel evant piece of legislation. He also sought information on the system of
unenpl oynment benefits in Hong Kong.

24. M. GRISSA said that, according to a report by the Hong Kong Hunan
Rights Mnitor, nmenbers of the Indian comunity were the victins of racia
discrimnation: they could be dismssed or refused enpl oyment and had
difficulty in obtaining pronotion on racial grounds. It would seemthat the
right of abode was a privilege that could be withdrawn. As the hol ders of
forei gn passports, such persons were classified as aliens and m ght be asked
to |l eave the country. Wat woul d then become of then? The information
provi ded by the United Ki ngdom del egation thus far had failed to answer that
question.

25. M. STEEL (United Kingdon) said that there was currently no | aw deal i ng
with racial discrimnation by private enployers, for the reasons expl ai ned by
M. Fung. However, there could be no such discrimnation by public
authorities against public servants since it was expressly forbidden by the
Bill of Rghts. He referred M. Gissa to article 24 of the Basic Law, which
specified who was entitled to the right of abode. Al though it was conceivable
that China mght commt breaches of the Joint Declaration and the Basic Law,
that was neither the United Kingdom s expectation nor the prenmi se on which the
arrangenents in question were based.

26. M. CGRISSA expressed concern about a worst-case scenario in which China
woul d fail to honour its obligations and nmenbers of mnority groups mght have
to leave the territory of Hong Kong. Wuld they be allowed to take up
residence in the United Ki ngdon?
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27. M. STEEL (United Kingdom) said that his Governnent had given its
assurance that any nmenber of an ethnic mnority who was solely a British

nati onal and came under pressure to | eave Hong Kong, including for reasons of
raci al discrimnation, would be guaranteed adm ssion to the United Ki ngdom

28. M. ADEKUOYE said the problemwas that an assurance by the
Uni ted Ki ngdom CGovernnent did not anmount to a legally enforceable right. Wat
woul d happen if the Governnent failed to live up to its word?

29. M. STEEL (United Kingdon) said that any State was capabl e of
repudi ating its obligations. H's Covernment had, however, given its assurance
and if that did not satisfy nenbers of the Commttee then they shoul d say so.

prepared by the Equal Opportunities Conm ssion had been submtted to the
Legi sl ative Council on 20 Novenber for exam nation. Follow ng their approval,
the enpl oynment-related provisions in the two pieces of legislation in
question, nanely the Sex Discrimnation Odinance and the Disability

Di scrimnation Odinance, woul d cone into force.

30. M. FUNG (United Kingdom) said that the codes of practice on enpl oynment

31. The matter of unenpl oynment anong wonen over the age of 30 had been

| ooked into in sonme detail in the light of concerns expressed by

M s. Bonoan-Dandan during her visit to Hong Kong. The statistics available
did not bear out the view that the |abour narket for wonen of that age was
declining. Those statistics could be provided if required.

32. Wth regard to M. Adekuoye's earlier question about retraining, the
Enpl oyees' Retraining Board, a statutory body established under the Enpl oyees
Ret rai ni ng Ordi nance, existed to help workers aged over 30 to obtain new or
upgraded skills in order to find alternative enpl oynent. The Board was
conposed of enpl oyers' and enpl oyees' representatives, manpower professionals
and government officials. There was a retraining fund financed by a capita
injection of HK$ 600 mllion (US$ 75 mllion) fromthe CGovernment and by a

I evy on enployers hiring inported |abour. The Board offered sonme 200 courses
t hrough 55 training bodies at 129 training centres, within four broad
categories: job-search skills, job-specific skills, general skills and skills
upgradi ng. There were full-tinme, half-day or evening courses and specia
programres were run for workers over 50, for disabled people and for victins
of industrial accidents. Al courses were free of charge, except for sone
skills-upgrading courses. Full-tine trainees received HK$ 4,000 per nonth to
cover travel expenses and earnings forgone. n-the-job training courses were
also offered. About 50 courses were provided by 22 training bodies for

di sabl ed groups, leading to a job-placenent rate of over 65 per cent. The
nunbers could be found in annex 1 to the witten answers, graded according to
sex, age group and year.

33. Inreply to M. Gissa s question on whether nmnorities enployed in the
civil service would suffer any di sadvantage after June 1997, he drew attention
to annex 1, paragraph 72, of the Joint Declaration, which outlined Chinese
policy on the matter. It nade it clear that not only could public servants
continue in their posts, but foreign nationals could be recruited at al

| evel s, except as heads of major government departnments. The criteria were to
be experience, qualifications and ability. |In other words, the systemwas to
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operate as before, except that there would be no privileges for foreign
nationals. He also drew attention to article 33 of the Basic Law, which
stated that Hong Kong residents had freedom of choice of occupation; that was
a further guarantee that mnorities in the civil service wul d be under no

di sadvantage. As to M. Simma's points about weaker |anguage used in the
draft code of the Equal Qpportunities Commi ssion and about the availability of
unenpl oyment benefit, he would have to look into both matters and report back
to the Commttee

34. M. SIMVA, Country Rapporteur, said that Ms. Bonoan-Dandan's remarks
had been directed at the probl emof hidden unenploynent. Wth regard to
retrai ni ng, one non-governmental organization (NG had reported that the
Covernnent itself was reluctant to enploy retrained workers particularly - if
his nmenmory was correct - women.

35. Ms. BONOAN- DANDAN , Country Rapporteur, referring to the issue of hidden
unenpl oynent said that there nust be sone |legitimte cause for concern if al

the NGOs that she had nmet had alluded to the dangers. The issue was not even
sinply one of unenpl oynment; many wonen over 30 were being driven into
prostitution because the change from manufacturing to services had been so
rapid that they were unable to keep pace

36. The CHAI RPERSON suggested that the del egation could deal with all those
poi nts at the 42nd neeting.

37. M. SIMA, Country Rapporteur, turning to article 7 of the Covenant said
that he had | earnt of sonme peculiarities of enploynment in Hong Kong that

struck himas positively archaic. For exanple, an enpl oyee could be di sm ssed
at a nonth's notice, wthout any reason being given and with no effective
recourse . Also, he could hardly credit the fact that there was no ni ni num
wage in Hong Kong. Thirdly, while there was an entitlenent to weekly rest
hours, they were not paid. dven the Chinese work ethic, a worker would
therefore in all probability forgo his rest hours.

38. Ms. BONOAN DANDAN , Country Rapporteur, noted two differences between
the Sex Discrimnation Odinance and the Disability D scrimnation O dinance:
in the case of the forner, there was a cap on clains for damages - anounti ng
to HK$ 150, 000, she believed - whereas there was no such cap in the case of
di scrimnation on the ground of disability. Furthernore, a person dism ssed
on the ground of disability could be reinstated, while the same was not true
for a person subjected to sexual discrinmination. She wondered what other

di fferences of that nature existed between the two O di nances.

39. M. FUNG (Wnited Kingdom said that there existed | egislation against
the major forns of unfair dismssal - on grounds such as anti-union
discrimnation, nmaternity, enployees' absence fromwork in order to give
evidence in |l egal proceedings and incapacity as a result of work-rel ated
injury - as well as the Sex Discrimnation and D sability D scrimnation

O di nances. The Government al so intended to introduce |egislation before
June 1997 to strengthen the protection of enpl oyees agai nst the unreasonabl e

termnation of enployment or variation of contracts. M. Sinmma was correct in
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stating that there was no m ni numwage, except for foreign donestic hel pers
On the question of weekly rest hours he would make a nore detail ed response
| ater.

40. Fol | owi ng careful debate, it had indeed been decided that the Sex

Di scrimnation Odinance would not provide for reinstatenent for disn ssed
peopl e and woul d contain a cap on clains for damages. The Equal Qpportunities
Conmi ssion coul d, however, fornulate suggestions to anend the Ordinance if it
or the Governor considered that necessary. The Covernnent's view was that it
shoul d not pre-enpt the decisions of the Comm ssion and should give it an
opportunity to assess the working of the Ordinance. The Labour Depart ment
had, however, drawn up proposals to strengthen the position of dismssed

wor kers, anong whi ch reinstatenment was recomrended as a possi bl e remedy. The
Comm ssion woul d be consulted on the issue. Discrimnation was a new area of
| aw for Hong Kong, so the views of all parties had been taken into account,

i ncl udi ng those of enployers, who had pressed for a cap on damages; but the
Covernnent was open to suggestions fromthe Comm ssion.

41. M. SIMA, Country Rapporteur, said that the |egislation to which

M. Fung had referred applied to cases of crimnal responsibility on the part
of the enployer. He had actually had in nind dismssal on arbitrary, or

si nply unexpl ai ned, grounds - an issue far broader than that of sexua

di scrimnation. He wondered what possibilities of financial conpensation or
reinstatement existed in such cases.

42. Ms. BONOAN DANDAN , Country Rapporteur, said that she saw an

i nconsi stency between the CGovernnent's stated wi sh not to pre-enpt the

deci sions of the Equal Qpportunity Conm ssion and the proposed | abour | aw
whi ch put forward the option of reinstatenment. According to her

under standing, the intention of the proposed | abour |aw was that reinstatenent
woul d be dependent on agreement between the parties concerned, which in al
too many cases woul d be hard to achieve. She would furthernore |ike some
clarification as to the relations between the Governnent and the Comm ssi on.
When she had noted that human rights had not been nentioned in panphlets put
out by the Commi ssion, she had been told that it was not part of the
Governnent and had no direct concern with human rights

43. M. FUNG (United Kingdom said that the Comm ssion was entirely
i ndependent of the Governnent. There was a full-tine chairperson and

65 full-time enpl oyees who did not formpart of the civil service. The
Governnent therefore did not dictate the pace of the Comm ssion's work or the
type of policies it pursued. The CGovernnent provided support in translating
policy into legislation and if a government proposal had an inpact on sexua
or disability discrimnation - as in the case of the proposed | abour
legislation - it consulted the Comm ssion. Reinstatenment was nerely one
proposal within a study that the Labour Departnent had carried out on | abour
relations; if adopted, it would nean that a claimwould be dealt with by the
| abour rel ations service of the Labour Departnent through conciliation. |If
that failed, the issue could be referred at the request of the person
concerned to the Labour Tribunal. There the burden would be on the enpl oyer
to show that he had a valid reason for disnissal. The Tribunal could award
conpensation on top of the worker's statutory entitlenent and could rule in
favour of reinstatement if both parties agreed. Before the proposal becane
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| aw the Governnent would consult all parties, including the Conmssion, and if
the proposal was supported a bill would be presented to the Legislative
Council in early 1997 to amend the Enpl oynent O di nance to provi de protection
for enpl oyees agai nst unreasonabl e ternination of enploynent or variation of
terns of contract.

44, He coul d not speak for the Commission on its stance on human rights, but
its anbit undoubtedly covered the protection of enployees fromdiscrimnation
on the basis of sex or disability, not only under the rel evant ordi nances but
under any legislation resulting fromthe new proposals fromthe Labour

Depart ment .

45, Ms. JIMENEZ BUTRAGUENO asked whet her the Cormission was entitled to
take initiatives of its own or to put forward ideas for legislative reform
If so, had it taken any such initiative, and of what nature?

46. M. SIMVA, Country Rapporteur, said he was surprised that a

nmere 200 days before the United Kingdom departed from Hong Kong new | ans were
pl anned to provide benefits that in any self-respecting industrial country had
been in place for decades. Ws that because the col onial power had relied on
the workers not asking questions? Naturally, in such a context enployers
woul d be agai nst extensions of benefits. They had, after all, opposed the

ol d- age pensi on.

47. M. FUNG (United Kingdon) said, inreply to Ms. Jinménez Butraguefio,
that the Equal Qpportunities Comm ssion was not a passive body; it was
intended to be proactive, though it could al so act at the request of the
Covernor. Initiatives it had taken since Septenber included the two codes of
practice it had drawn up, the launch of a publicity progranme and the first

steps towards setting up channel s of communication for |iaison wth NGs.

48. Concerning M. Simma's comment, the policy of the Hong Kong Cover nnent
had al ways been to naintain and i nprove the status of enployees with regard to
their conditions of enploynent, their rights and benefits, including trade
union rights, and industrial safety. To do that in a way that was
comrensurate with the pace of Hong Kong' s econom c devel opment and with

condi tions obtaining in neighbouring countries, regular reviews of the |abour

| egislation were carried out and a tripartite Labour Advisory Board, on which
enpl oyers and enpl oyees were equal |y represented, considered proposals before
the CGovernnent took action on them

49. Ms. JIMENEZ BUTRAGUJENO inquired whet her there had been any cases of
child labour in Hong Kong and, if so, what neasures the Governnent was taking
to conbat the practice

50. M. CEAUSU requested further information on the functioning of the
| abour i nspectorate.

51. M. SIMVA, Country Rapporteur, referring to M. Fung' s statenent that
the Hong Kong Government had a policy of protecting enployees' rights in a way
that was commensurate with conditions obtaining in neighbouring countries,

poi nted out that Taiwan, Singapore, Ml aysia and the Republic of Korea had
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limtations on working hours and | egislation on overtinme rates, whereas
Hong Kong did not. How, then, could conditions in Hong Kong be said to be
commensurate with conditions in neighbouring countries?

52. M. FUNG (United Kingdom replied that there was a general prohibition
on child labour. Children under 15 could not be enployed in industry, and
their enploynment in other occupations was strictly regulated. 1In any case
the ILO conventions applied in Hong Kong. He would reply to M. Ceausu's
guestion on the Labour |nspectorate and to M. Simma's nost recent question at

a | ater stage.

53. M. SIMA, Country Rapporteur, referring to article 8 of the Covenant
noted that according to information received fromtrade unions and ot her NG
it was not legally possible for a Hong Kong trade union to join in a
confederation with a trade union covering a different industry or trade, and
perm ssion fromthe Governor was required for a trade union to join an
international federation. The question arose as to whether with the

mai nt enance of such arrangenents, the United Ki ngdomwould not be nmaking it
easy after the handover for the Chinese authorities, under article 23 of the
Basic Law, to treat Hong Kong trade unions as political - and perhaps
subversive - organi zations. He also wished to know whether it was true that
there was no coll ective bargaining in Hong Kong, and what renedi es were
avai l abl e to persons who were discrimnated agai nst because of their trade
uni on activities.

54. M. GRISSA said that he had read in the press that the Governnent of
Chi na was havi ng m sgi vings regardi ng various aspects of the Basic Law,
including the right to formand join trade unions, and it could easily anend
the relevant legislation at any tine. The situation was unclear because that
actor was not involved in the proceedi ngs.

55. M. ADEKUOYE asked what renedies were available to a striking worker who
was di smssed for striking or whose wages were reduced by the amount due for
the time spent on strike?

56. M. AHMED said that he wished to draw attention to sonme of the
conpl ai nts made by the Hong Kong Confederation of Trade Unions (HKCTU).
According to that source, under the current common | aw practice, contracts
were treated as breached when workers resorted to industrial action and

enpl oyers m ght even cl ai m danages fromworkers breaking their contracts
There were no provisions whereby a union could win recognition or conduct

coll ective bargaining with enpl oyers, and the existing clause on

di scrimnation against unions did not offer any effective protection agai nst
victim zation and no redress such as reinstatenent for unionists. The |ega
protection for picketing in industrial action was limted, and there had been
numer ous cases of picketing workers having been confronted by the police and
forced to disperse. Furthernore, many enpl oyers obtained injunctions fromthe
courts to renove any obstruction of business.

57. The right to strike was restricted for civil servants by the provisions
of article XM A of the Letter Patent, which had been quoted by the Postnaster
Ceneral in 1990 to intimdate postal unionists with threats of dismssal in

order to deter themfromtaking industrial action. That had been condemmed by
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I LO experts follow ng a conpl aint | odged by HKCTU t hrough the Internationa
Confederation of Free Trade Unions. In short, although the right to peacefu
pi cketing was protected by the Trade Union Ordinance, it was very nuch
circunscribed by the Public Order O dinance, which was notorious for

viol ations of human rights.

58. The current social security systemwas far fromneeting international
standards. Many of the ILO conventions on social security ratified by the
Uni ted Ki ngdom were applied with nodifications or restrictions reserved for
Hong Kong only. Two thirds of the workforce were not covered by a private
pensi on schenme and nost workers in Hong Kong coul d not enjoy any form of
retirement benefit. Furthernore, the only social protection for ol der
persons, the unenpl oyed and the di sabl ed was the means-tested conprehensive
soci al insurance assistance, which was both inadequate and too restrictive.
The end result was a situation that HKCTU described as a disgrace for a
weal thy city |ike Hong Kong.

59. M. THAPALIA asked whether decisions taken in respect of trade unions by
the executive authorities could be challenged in the courts and requested
informati on on coll ective bargai ni ng arrangenents in Hong Kong and on the
nunber of working hours lost through strikes.

60. Ms. JIMENEZ BUTRAGUENO asked why there were so many viol ations of
I LO Conventions Nos. 87 and 98, concerning freedom of association and
col | ective bargai ning, in Hong Kong.

61. M. FUNG (United Kingdom) replied that the purpose of the restriction on
the right of trade unions to affiliate with overseas organi zati ons was to
prevent themfromfalling under the control of overseas political bodies.
However, in practice, no application for overseas affiliation with

i nternational organi zations had ever been refused, and currently 37 trade

unions in Hong Kong had overseas affiliations.

62. The restriction on the fornation of trade uni ons was necessary in order
to pronmote the formati on of trade unions and trade union federations which
shared conmmon interests and had a genui ne concern for their nenbers' welfare.
In order to maintain political stability and econom c prosperity in the
particul ar circunstances of Hong Kong, it was inportant to prevent the
formation of trade unions or federati ons which had widely diversified
interests or were joined together solely for political purposes. Trade unions
were therefore prevented fromcom ng under the control of |ocal or overseas
political bodies in a manner detrinmental to the devel opment of trade uni onism
Wrkers' associations forned to pursue causes other than workers' welfare were
neverthel ess free to register as societies. Qurrently, around 20 associ ati ons
havi ng nenbers fromnultiple trades were registered under the Societies

O di nance.

63. Hong Kong had enj oyed harnoni ous | abour relations for a very long tine,
mainly as aresult of its efficient machinery for negotiations between

enpl oyers and enpl oyees. The situation was considered to be consistent with
Hong Kong's obligations under |LO Convention No. 98. The Hong Kong Gover nment
took the view that collective bargaining could be effective only where a snal |
nunber of establishnments enpl oyed a | arge nunber of people and where the
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majority of enployees were trade union nmenbers. That was not the case in

Hong Kong, where enterprises with | ess than 20 workers accounted for nore than
90 per cent of all establishnents and where only 21 per cent of the workforce
was unioni zed. Consequently, conpul sory collective bargai ning could run
counter to the existing right to voluntary direct negotiations and m ght not
be acceptabl e to non-uni oni zed workers.

64. After 1 July 1997 the ILO conventions would continue to apply to

Hong Kong in accordance with the explicit provisions of article 39 of the
Basic Law. The questions relating to the renedies available to striking

wor kers and the comrents made by HKCTU woul d be dealt with at the Conmittee's
next neeting.

65. The CHAI RPERSON pointed out that M. Thapalia' s questions regarding the
possibility of defending trade union rights through the courts and the nunber
of working hours lost owing to strikes would al so need to be answered.

66. M. SIMA, Country Rapporteur, commenting on the replies just given by
M. Fung, said that the |ow rate of nmenbership in trade unions in Hong Kong

m ght be due partly to the low profile which trade unions had as a result of
the legal straitjacket in which they were placed. Mreover, the requirenent
wher eby the Governor's consent nust be obtained by a trade union wishing to
establ i sh overseas relations mght work very well in the current circunstances
but, in the light of the information on China's attitude to trade unions which
M. Gissa had provided, the naintenance of the existing arrangenents night

| ead to the Hong Kong trade uni ons bei ng handed over to China on a silver
platter for total destruction

67. M. CEAUSU noted that after 30 June 1997 inpl ementati on of the
Internati onal Covenants on Human R ghts and the | LO conventions woul d require
laws to be promul gated by the Hong Kong Special Administrative Region. D d
that nean that, if no |l aws were promul gated, those instrunments woul d not be
appl i ed?

68. M. FUNG (Wnited Kingdom) replied that it was a conmon | aw principl e
that international rights and obligations required enabling nachinery, usually
inthe formof statute law, to be justiciable. Various |egislative steps had
al ready been taken. In addition, it was inportant to note that after

1 July 1997 there would be a conprehensive witten Constitution or Basic Law,
article 39 of which referred to the continuance in force of the two
Internati onal Covenants on Human R ghts and the international |abour
conventions as applied to Hong Kong. The second paragraph of article 39
specifically provided that there should be no curtailnment of the rights
protected under them

69. The figures for the loss of working hours due to strikes in recent years
were very low, given Hong Kong's record of peaceful |abour relations. In 1993
there had been 10 strikes, in 1994 there had been three, and in 1995 there had
been nine. The nunber of working days |ost per 1,000 enpl oyees had been 6. 37
in 1993, 0.13 in 1994 and 0.37 in 1995.
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70. As far as the remedi es available to striking workers were concerned, it
shoul d be borne in mnd that enpl oyees had conplete freedomto strike. The
Trade Uni on Ordinance granted immunity fromcrimnal liability for conspiracy
to strike and immunity fromcertain civil liabilities to trade unions in
respect of acts perforned in furtherance of a trade union dispute. The

Enpl oyment O di nance al so provi ded protection for enpl oyees agai nst
discrimnation in respect of trade union nenbership and activity.

Furthermore, the Bill of Rights reinforced that positionin its article 18,
whi ch guaranteed the right to freedom of association, including specifically
the right to formand join trade unions.

71. In a recent devel opment further to strengthen security of enpl oynent,

t he Government had made proposals to enabl e an enpl oyee who had been di sm ssed
for trade union nenbership or activity to make a claimfor conpensation

agai nst his enployer, to be judged by an independent tribunal which woul d be
enpowered to make an order for reinstatement or an award for conpensation in
addition to the enployee's statutory entitlement. The proposals had al ready
been endorsed by the Labour Advisory Board, and the |egislative process to
give effect to themhad been initiated

The neeting rose at 1 p.m




