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5 Torres Strait Regional Authority, “Torres Strait Climate Change Strategy 2014-2018: Building
community adaptive capacity and resilience”, July 2014, p. iii.
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The Hague Court of Appeal, Urgenda Foundation v. The State of the Netherlands,
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[Spanish only]

Voto individual (disidente) de Carlos GAGnez Mart nez,
miembro del Comité

1. El calentamiento global coloca en situacién de grave riesgo la vida familiar de los
autores (art tulo 17 del Pacto) y también la supervivencia de las comunidades ind §enas a las
que pertenecen (art Eulo 27 del Pacto), dada la circunstancia de que habitan islas de muy
escasa altitud en el estrecho de Torres, f&ilmente inundables por la subida del nivel del mar.
Este hecho evidencia su extrema vulnerabilidad y les sitta como v Etimas potenciales de
violacién de los derechos humanos apenas mencionados y de los que son titulares.

2. Sin embargo, la evitacidn total del riesgo y de los dafbs derivados del cambio
climéico estafuera del alcance de la actuacicn aislada del Estado parte, dado que el
calentamiento de la tierra es un fendmeno global al que solo se puede dar respuesta mundial
en una lucha en la que han de implicarse todos o, al menos, una parte significativa de los
Estados del planeta. Por ello no puede concluirse que el Estado parte haya violado los
derechos de los autores por no haber evitado los riesgos o no haber eliminado totalmente los
darps que puedan sufrir, derivados del cambio clim&ico.

3. Por esta razén, el Comitése centra en las medidas de adaptacicn al cambio climéico.
El Comitéadmite, en los parafos 8.7 y 8.11 de su dictamen, que el Estado parte ha llevado
a cabo acciones concretas para la adaptacién de la vida de los autores al nuevo entorno que
traeraconsigo el cambio climdico, siendo de especial relevancia la construccién de muros
de contencidn de las aguas del mar, obras ya iniciadas y cuya finalizacicn se espera en 2023.

4, Cuesticn distinta es si las medidas de adaptacién son o no las exigibles hasta el punto
de que, por no ser suficientes, puedan suponer la violacicn de los derechos humanos de los
autores. La adaptacién al cambio climé&ico es un concepto indeterminado que puede ir desde
una leve acomodacién hasta la dr&tica configuracicn de un nuevo entorno plenamente
resiliente que permita la vida en plenitud de los autores en las nuevas circunstancias
climéicas. En cualquier caso, corresponde al Estado parte decidir el curso de accicn que debe
emprender para adaptar su pa¥ al cambio climé&ico atendiendo a los intereses de toda la
ciudan® y a la posible opcié por polficas tanto ambientales, como la reforestacién con
especies resistentes o la facilitacién de la transicién energéica, como de otra mdole, como la
reduccidn de la pobreza, que también tiene importante repercusién en el disfrute de los
derechos humanos.

5. En el propio dictamen se sefula, en el parafo 8.7, que el Comiténo estaen
condiciones de concluir que las medidas de adaptacicn adoptadas por el Estado parte sean
insuficientes para representar una amenaza directa al derecho de los autores a una vida digna,
por lo que se excluye la violacién del art ulo 6 del Pacto. Si ello es as T no se entiende céGno
el Comitéstse considera en condiciones de concluir que las medidas de adaptacicn
emprendidas por el Estado parte sean insuficientes a los efectos de apreciar una violacién de
los art Lulos 17 y 27 del Pacto. No se explica por quéel juicio de suficiencia no es vdido a
unos efectos (no violacicn del art £ulo 6) y s #lo es a otros (violacicn de los art Tulos 17 y 27).

6. En definitiva, en el dictamen no se explica la razé& por la cual el Comitéconsidera
que las medidas de adaptacicn llevadas a cabo por el Estado parte —Ila construccién de diques
de contencicn del agua del mar—, o el retraso en ejecutarlas —iniciadas en 2017 y 2018 en
los malecones de Boigu y Poruma (vése el par. 2.7)—, han sido insuficientes hasta el punto
de constituir una violacién de los art ETulos 17 y 27 del Pacto. Asimismo, tampoco se explica
quéotra actuacicn suplementaria hubiera sido exigible al Estado parte para poder concluir
que no se produjo dicha violacin.
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Annex Il

[English only]

Individual opinion of Committee member
Duncan Laki Muhumuza (dissenting)

1. The Committee found that there was no violation of article 6 of the Covenant based
on the information provided by the State party.

2. I have comprehensively perused the information provided by both the authors and the
State party and | am convinced that there is a violation of article 6 of the Covenant, which
states that: “Every human being has the inherent right to life ... protected by law. No one
shall be arbitrarily deprived of his life.”

3. The Committee found that there was no violation of article 6 by the State party based
on the information provided by the State party. The Committee considered the information
provided by the State party insofar as adaptative measures were put in place to reduce the
existing vulnerabilities and build resilience to climate change-related harms to the islands
and it was on those grounds that the Committee found that there was no violation of article 6.

4, I am cognizant of the adaptive measures that the State party has taken under the Torres
Strait sea walls programme (2019-2023), and, in this regard, that:

@) Multiple infrastructures will be constructed and upgraded to address ongoing
coastal erosion and storm surge impacts on Poruma, Warraber, Masig, Boigu and lama;

(b) By 2022, several coastal mitigation works had been completed on Boigu with
funding of $A 15 million, as well as the construction of a 1,022 metre-long wave return wall,
the raising and extension of an existing bund wall to 450 metres and the upgrading of
stormwater drainage infrastructure;

(c)  Coastal mitigation works on Poruma, Warraber and Masig were scheduled to
begin in 2021 or 2022 and to be completed by 2023.

5. While these efforts and measures taken and/or yet to be taken are commendable and
appreciated, there has been an outcry from the authors that has not been addressed and hence
the authors’ right to life will continue, appallingly, to be violated and their lives endangered.

6. I am of the considered view that the State party has failed to prevent a foreseeable loss
of life from the impact of climate change. As highlighted by the Urgenda Foundation v. the
State of Netherlands case,® the State party is tasked with an obligation to prevent a
foreseeable loss of life from the impacts of climate change, and to protect the authors’ right
to life with dignity.

7. In the instant case, the State party has not taken any measures to reduce greenhouse
gas emissions and cease the promotion of fossil fuel extraction and use, which continue to
affect the authors and other islanders and endanger their livelihood, resulting in the violation
of their rights under article 6 of the Covenant.

8. The citizens of the Torres Strait islands have also lost their livelihoods on the islands
owing to ongoing climate changes and the State party has not taken any measures to mitigate
this factor. As a result of the rise in the sea level, saltwater has penetrated the soils of the
islands and as a result lands previously used for traditional gardening can no longer be
cultivated. The coral bleaching that occurred has led to the disappearance of crayfish which
are a fundamental source of food and income for the authors.

9. These factors combined point to the imminent danger or threat posed to people’s lives,
which is already affecting their lives; yet, while the State party is aware, it has not taken
effective protective measures to enable the people to adapt to climate change.

The Hague Court of Appeal, Urgenda Foundation v. The State of the Netherlands,
Case No. 200.178.245/01, Judgment, 9 October 2018.
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10. In the Urgenda case, The Hague Court of Appeal characterized climate change as
“a real and imminent threat” requiring the State to “take precautionary measures to prevent
infringement of rights as far as possible” (para. 43).

11.  The Court further held that “it is appropriate to speak of a real threat of dangerous
climate change, resulting in the serious risk that the current generation of citizens will be
confronted with loss of life and/or a disruption of family life” (para. 45).

12.  The authors have ably informed the Committee that the current state of affairs and
existence in the Torres Strait islands is under imminent threat owing to ongoing climate
change and therefore the State party should take immediate adaptive precautionary measures
to thwart climate changes and preserve the lives of the islanders, including their health and
livelihood. Any further delays or non-action by the State party will continue to put the lives
of the citizens at risk, which is a blatant violation of article 6 (1) of the Covenant.

13.  Accordingly, I find that there is a violation of article 6 and as a Committee, we should
implore the State party to take immediate measures to protect and preserve the lives of the
people of the Torres Strait islands. In order to uphold the right to life, States must take
effective measures (which cannot be taken individually) to mitigate and adapt to climate
change and prevent foreseeable loss of life.
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Annex |11
[Spanish only]
Voto individual (parcialmente disidente) de
Hernan Quezada Cabrera, miembro del Comité
1. Respecto de la comunicacicn num. 3624/2019, comparto la decisién del Comitéen el

sentido de que los hechos examinados ponen de manifiesto una violacién de los derechos de
los autores en virtud de los art Eulos 17 y 27 del Pacto, al no cumplir el Estado parte con su
obligacién de aplicar medidas adecuadas para proteger el hogar, la vida privada y la familia
de los autores, y para proteger el derecho de los autores a disfrutar de su cultura minoritaria.

2. Sin embargo, en lo relativo al derecho a la vida, lamento no poder unirme a la mayor &
del Comité la cual concluydque la informacién disponible no revela una violacién por el
Estado parte de los derechos de los autores en virtud del art Tulo 6 del Pacto.

3. El propio Comitéentiende (vése el par. 8.3) que el derecho a la vida no debe
interpretarse de forma restrictiva y que su proteccién requiere de la adopcidn de medidas
positivas?. En este sentido el Comitéha establecido en su observacién general nim. 36 (2018)
que las amenazas al derecho a la vida pueden incluir los efectos adversos del cambio
climéico, lo que obliga a los Estados partes a “adoptar medidas apropiadas para abordar las
condiciones generales en la sociedad que puedan suponer amenazas directas a la vida o
impedir a las personas disfrutar con dignidad de su derecho a la vida”2. Al respecto, debe
tenerse presente que el Estado parte es y ha sido, durante las Utimas déadas, uno de los
pa#es que han producido grandes cantidades de emisiones de gases de efecto invernadero
(véase el par. 7.8).

4, Segtn los hechos denunciados, y no rebatidos por el Estado parte, los autores han
experimentado y experimentan una serie de problemas derivados de los efectos del cambio
climéico que afectan sus vidas y la existencia misma de las islas que habitan: la inundacicn
de aldeas y de tierras funerarias ancestrales; la p&dida por erosié de sus tierras tradicionales,
incluidas las plantaciones y los jardines; la destruccicn o marchitamiento de los jardines
tradicionales por la salinizacién causada por las inundaciones o la entrada de agua de mar; la
disminucicn de especies marinas de importancia nutricional y cultural; la decoloracién de los
corales, y la acidificacién de los océ&nos, entre otros. A todo ello se suma el riesgo de
inhabitabilidad de sus islas debido al persistente aumento del nivel del mar.

5. Si bien el Estado parte ha adoptado en los Utimos afbs diversas medidas para hacer
frente a los efectos adversos del cambio climé&ico y las emisiones de carbono generadas en
su territorio, dichas medidas son atn insuficientes para garantizar a los autores el disfrute de
una vida digna en las islas que habitan en el estrecho de Torres. En efecto, el Comitéha
constatado (véase el par. 8.12) que el Estado parte no ha respondido a varias alegaciones de
los autores en este sentido, en particular a la no construccién de medidas de adaptacicn para
mejorar los malecones y el retraso en la construccién de diques, as icomo tampoco ha dado
explicaciones alternativas sobre la reduccién de los recursos marinos necesarios para la
alimentacidn y la p&dida de cultivos y aboles frutales. Aun cuando dichas constataciones
del Comitéestén relacionadas con la violacicn del artEulo 17 del Pacto, la falta o la
insuficiencia de medidas de adaptacicn para enfrentar las consecuencias adversas del cambio
climéico ha repercutido negativamente en las condiciones de vida de los autores. Por lo
dem&, las amenazas que se ciernen sobre sus medios de subsistencia y sobre la existencia
misma de las islas han creado una situacicn de incertidumbre y, en consecuencia, afectan su
salud mental y su bienestar, impidiendo el derecho a disfrutar de una vida digna. En este

L Portillo C&ceres y otros c. Paraguay (CCPR/C/126/D/2751/2016), par. 7.3.

Observacién general nm. 36 (2018), pars. 26 y 62.

Segtn el Comité&en su observacicn general num. 36 (2018), el derecho a la vida es “el derecho a

no ser objeto de acciones u omisiones que causen o0 puedan causar una muerte no natural o prematura
y a disfrutar de una vida digna” (par. 3).

N
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contexto, los autores y sus familias ya han sufrido y atn sufren una violacicn del derecho a
la vida, en el sentido de “vida digna”, lo que es una realidad concreta que requiere reparacion,
independientemente de las futuras mejoras que puedan lograrse con las medidas de
mitigaci& y adaptacié que el Estado parte ha comenzado a implementar en los dtimos arfps
0 que estar &n por iniciarse, seg(n la informaci& obtenida por el Comité(véase el par. 8.7).

6. Con respecto al calendario de adopcicn de medidas, cabe tener presente que la
comunicacién de los autores (presentacicn inicial) es de fecha 13 de mayo de 2019, cuando
los efectos adversos del cambio climdico en las islas del Estrecho de Torres ya hab &n
producido, durante largo tiempo, serios impactos negativos en sus vidas. Sin embargo, la
mayor parte de las obras de mitigacién costera emprendidas por el Estado parte, segtn lo
constatado por el Comité& estaban programadas para comenzar recién en 2021 0 2022 y estar
terminadas en 2023 (islas Masig, Poruma y Warraber). Solamente en la costa de una de las
islas (Boigu) se hab &n completado en 2022 varias obras de mitigacién.
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Annex IV

[English only]

Individual opinion of Committee member Gentian Zyberi
(concurring)

1. I am generally in agreement with the Committee’s findings. In this individual opinion,
I explain my position on adaptation and mitigation measures, the law on international
responsibility for countering climate change effects and adequate measures, and the violation
of article 27.

2. After having acknowledged climate change as a common concern of humankind in
the preamble to the 2015 Paris Agreement, the Conference of the Parties to the United
Nations Framework Convention on Climate Change address mitigation and adaptation under,
respectively, articles 4 and 7 of the Agreement. Mitigation efforts are aimed at addressing
the causes of climate change by preventing or reducing the emission of greenhouse gases into
the atmosphere. Adaptation efforts are aimed towards adjusting to the current and future
effects of climate change. Both types of measures are intrinsically connected and require
action by States (and non-State actors), individually and jointly through international
cooperation.

3. The State party in this case has taken both mitigation and adaptation measures. When
it comes to mitigation measures, assessing the nationally determined contributions taken by
States parties to the International Protocol on Civil and Political Rights under the 2015 Paris
Agreement, when the State is party to both treaties, is an important starting point. States are
under a positive obligation to take all appropriate measures to ensure the protection of human
rights. In this context, the due diligence standard requires States to set their national climate
mitigation targets at the level of their highest possible ambition and to pursue effective
domestic mitigation measures with the aim of achieving those targets.? When a State is found
to not have fulfilled these commitments, such a finding should constitute grounds for
satisfaction for the complainants, while the State concerned should be required to step up its
efforts and prevent similar violations in the future. The requirement of due diligence applies
also to adaptation measures.

4. It has been 30 years since, at the 1992 United Nations Conference on Environment
and Development (Earth Summit) States recognized climate change as a cause for common
concern and action, but despite important developments in the context of the 1992 United
Nations Framework Convention on Climate Change , the 1997 Kyoto Protocol to the United
Nations Framework Convention on Climate Change and the 2015 Paris Agreement,
individual and joint State efforts at addressing the climate crisis remain insufficient.> Over
the years, the law on international responsibility on climate change has developed
progressively.*

5. A clear limitation of the law on international responsibility in cases of climate change
and related litigation is the difficulty involved in addressing what constitutes shared
responsibility. > Since it is the atmospheric accumulation of carbon dioxide and other

L On article 6, the Committee follows largely its reasoning in Teitiota v. New Zealand
(CCPR/C/127/D/2728/2016), para. 9.12.

2 Paris Agreement, arts. 4 (3) and 4 (2).

For more information on the United Nations Framework Convention on Climate Change and related

documents and activities, see https://unfccc.int.

See, e.g., Christina Voigt, “State responsibility for damages associated with climate change”,

in Research Handbook on Climate Change Law and Loss & Damage, Meinhard Douelle and

Sara L. Seck, eds. (Cheltenham, Edward Elgar Publishing, 2021).

See, e.g., article 47 of the draft articles on responsibility of States for internationally wrongful acts

and related commentary, adopted by the International Law Commission at its fifty-third session

(2001); and AndréNollkaemper and others, “Guiding principles on shared responsibility in
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greenhouse gases that gives rise over time to global warming and climate change,® States
should act with due diligence based on the best science when taking mitigation and adaptation
action. This is an individual responsibility of the State, relative to the risk at stake and its
capacity to address it. A higher standard of due diligence applies in respect of those States
with significant total emissions or very high per capita emissions (whether these are past or
current emissions), given the greater burden that their emissions place on the global climate
system, as well as in respect of States with higher capacities for taking highly ambitious
mitigation action.” This higher standard applies to the State party in this case.

6. The Committee has significant practice on article 27 of the Covenant, with much of
its case law concerning the rights of Indigenous Peoples.® In this case, it has found a violation
because of the State party’s failure to adopt timely adequate adaptation measures to protect
the authors’ right to enjoy their minority culture under article 27. In my view, the Committee
should have linked the State obligation to “protect the authors’ collective ability to maintain
their traditional way of life and to transmit to their children and future generations their
culture and traditions and use of land and sea resources” (para. 8.14 of the Views) more
clearly to mitigation measures, based on national commitments and international cooperation,
as it is mitigation actions which are aimed at addressing the root cause of the problem and
not just remedying the effects. If no effective mitigation actions are taken in a timely manner,
adaptation will eventually become impossible. Such land and sea resources will not be
available for Indigenous Peoples or even for humanity more generally, without diligent
national efforts, as well as joint and concerted mitigation actions of the organized
international community.

7. Climate change concerns have been addressed over the years by the Committee and
other United Nations human rights treaty bodies,® the special procedures of the Human
Rights Council 1° and more generally by the United Nations.! This case shows the
possibilities and limitations of human rights-based litigation. That said, alongside other
general or specific institutional arrangements addressing climate change issues, the
Committee provides a suitable venue for addressing some concerns, especially under articles
6, 7, 17 and 27, both under the Optional Protocol and under article 41 of the Covenant.

9

10

11
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international law”, European Journal of International Law, vol. 31, No. 1 (February 2020),

(see principles 2, 4, 10, 11 and 14).

Jacqueline Peel, “Climate change”, in The Practice of Shared Responsibility in International Law,
AndréNollkaemper and llias Plakokefalos, eds. (Cheltenham, Cambridge University Press, 2017),
p. 1031.

Ibid., p. 1035.

For example, William A. Schabas, Nowak’s CCPR Commentary, 3rd revised ed. (Kehl am Rhein,
N.P. Engel, 2019), pp. 809-812.

Teitiota v. New Zealand, E/C.12/2018/1 and HR1/2019/1. See also M.K.A.H. v. Switzerland
(CRC/C/88/D/95/2019), Sacchi et al. v. Argentina (CRC/C/88/D/104/2019), Sacchi et al. v. Brazil
(CRC/C/88/D/105/2019), Sacchi et al. v. France (CRC/C/88/D/106/2019), Sacchi et al. v. Germany
(CRC/C/88/D/107/2019) and Sacchi et al. v. Turkey (CRC/C/88/D/108/2019).

See A/70/287, AI74/161, A/HRC/40/55, A/HRC/41/39, A/HRC/43/53 and Human Rights Council
resolution 48/14.

See www.un.org/en/climatechange. See also A/HRC/50/57.
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Annex V

[English only]

Joint opinion of Committee members Arif Bulkan,
Marcia V.J. Kran and Vasilka Sancin (partially dissenting)

1. In addition to a violation of articles 17 and 27 found by the majority of the Committee,
we would also find a violation of the right to life under article 6 of the Covenant.

2. The majority opinion correctly states that article 6 should not be interpreted in a
restrictive manner (see para 8.3 of the Views).! Yet, the “real and foreseeable risk” standard
employed by the majority interprets article 6 restrictively and was borrowed from the
dissimilar context of refugee cases.? In Teitiota v. New Zealand, the Committee concluded
that, owing to insufficient information from the author, climate change was not a real or
foreseeable enough risk to require the State party to grant him refugee status. In contrast, here
the primary question is whether the alleged violations of article 6 themselves ensue from
inadequate mitigation and/or adaptation measures on climate change by the State party. Using
a more accurate standard, from a factually similar case relating to environmental damage by
pesticides, the question becomes whether there is “a reasonably foreseeable threat” to the
authors’ right to life.? The authors detail flood-related damage, water temperature increases
and loss of food sources and, most importantly, they explain that the islands they live on will
become uninhabitable in a mere 10 to 15 years, according to the Torres Strait Regional
Authority, agovernmental body. Together, this provides evidence of a reasonably foreseeable
threat, constituting a violation of article 6.

3. Using the “real and foreseeable risk” standard, the majority opinion requires adverse
health impacts to demonstrate an article 6 violation. Not finding such impacts, the majority
fails to find a violation of article 6. Nonetheless, the authors detail real and foreseeable risks
to their lives resulting from the flooding of the Torres Strait islands. First, the authors provide
evidence of significant loss of food sources on which they rely to sustain themselves and their
families. The crops lost include sweet potato, coconut and banana, which are required food
sources and livelihood for the authors. The authors demonstrate that flooding has caused land
erosion, making food production impossible. They also explain that warmer waters resulting
from climate change reduced the availability of crayfish, another primary food source.
Second, the authors detail repeated damage to their homes, including significant water
damage to the foundation of one author’s home. Thus, the authors have demonstrated real
and foreseeable risks to their lives through significant loss of food sources, livelihood and
shelter.

4, In the majority opinion, article 6 is interpreted restrictively and it is observed that the
authors conflate violations of the guarantee under article 27 of the rights of persons belonging
to minorities to enjoy their own culture with violations of the guarantee under article 6 of
every human being’s inherent right to life (see para. 8.6). Accordingly, the majority finds a
violation of article 27, but not of article 6. While the authors do discuss these violations as
related, citing similar facts, the Committee’s jurisprudence does not require that facts relating
to different violations arise from different sets of facts. The risks to the authors’ right to life
are independent and qualitatively different from the risks to their right to enjoy their culture.
Consequently, we are unable to agree that a violation of article 27 sufficiently addresses the
authors’ claims.

5. We endorse the view that integral to article 6 is the right to live with dignity (see paras.
8.3 and 8.4). It is critical, however, to do more than simply reference the Committee’s
jurisprudence: it must also be used progressively, based on current realities. This

1 william A. Schabas, Nowak’s CCPR Commentary, 3rd revised ed. (Kehl am Rhein, N.P. Engel,
2019), p 122.

2 Teitiota v. New Zealand (CCPR/C/127/D/2728/2016), para. 8.4.

3 Portillo C&ceres et al. v. Paraguay (CCPR/C/126/D/2751/2016), para. 7.5.
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jurisprudence unequivocally notes that no derogation is permitted from article 6.* Moreover,
it clarifies the direct connection between environmental harms, the right to life and the right
to live with dignity;5 and that State parties must duly consider the precautionary approach on
climate change.® Given the urgency and permanence of climate change, the need to adhere
to the precautionary approach is imperative. In addition, the singular focus on the future
obscures consideration of the harms being experienced by the authors, which negatively
impact their right to a life with dignity in the present. The unfortunate outcome is that the
Committee’s jurisprudence promises far more than the majority delivers.

6. While we agree that the State party is not solely responsible for climate change, the
main question before the Committee is significantly narrower: has the State party violated
the Covenant by failing to implement adaptation and/or mitigation measures to combat the
adverse impacts of climate change within its territory, resulting in harms to the authors? The
majority opinion relies on projects initiated by the State party since 2019, which might be
completed by 2023 (see para. 8.7). While these measures help build climate change resilience,
the majority does not sufficiently consider the violations of article 6 that had already occurred
at the time of the filing of this communication. Indeed, promises of future projects are
insufficient remedies, as they have not yet occurred, whereas damage to the foundation of
the authors’ homes has already occurred. Soil where the authors grow food for subsistence
has already been eroded, and crops have been lost. These violations are a direct result of
flooding which could have been prevented by adaptation measures, including the timely
construction of a sea wall to protect the islands where the authors live. Indeed, in its 2014
report, the Torres Strait Regional Authority concluded that Australia had yet to take any steps
on 33 out of the 34 adaptation measures suggested.

7. The State party has a positive obligation to minimize “reasonably foreseeable threats
to life”” and should remedy these violations by implementing adaptation measures including
those identified by the Torres Strait Regional Authority in 2019. Despite multiple requests
and knowledge of the ongoing impacts on the lives of the authors, the State party did not take
adaptation measures in a timely manner. Consequently, we would find that the State party
violated the authors’ right to life under article 6 of the Covenant in addition to being
responsible for the violations found by the majority.

4
5
6
7

General comment No. 36 (2108), para. 2.
Ibid., para. 62.

Ibid., paras. 62 and 64.

Ibid., para. 21.
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