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The neeting was called to order at 10.05 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (agenda item 4) (continued)

Third periodic report of France (continued)(CCPR/ C/ 76/ Add. 7;
HRI / CORE/ 1/ Add. 17/ Rev. 1; M CCPR/ C/ 60/ Q FRA/ 2)

1. At the invitation of the Chairman, the nenbers of the del egati on of
France took places at the Conmittee table.

2. M. FAUGERE (France), continuing the delegation's replies to questions
asked at the previous neeting, said with reference to the principle of
non-return of asylum seekers that French |law was well aware of internationa
constraints, since article 33 of the Convention relating to the Status of

Ref ugees had full effect in France. A refugee could not be sent back to a
country where he feared persecution. There were two situations in which the
principle was applied - at the frontier, where the authorities always gave an
asyl um seeker held in the waiting zone the benefit of the doubt, and inside
the country, where the majority of cases occurred and where French | aw was
very clear. Wthin the country no expul sion order could be issued agai nst an
asyl um seeker until a decision had been taken on his request for refugee
status. That principle was established by a decision of the Constitutiona
Court of 13 August 1993. Decisions of the adm nistrative authorities were
closely nonitored by the administrative tribunals. Civil servants handling
the procedures exercised great care because they knew they were personally
responsi ble, both norally and crimnally.

3. Replying to a question concerning |oss of French nationality, he said
that in certain very exceptional cases a naturalization decision could be
chal | enged under article 25 of the Civil Code. Such cases, of which there had
been fewer than 10 in the past 10 years, usually involved acts of terrorismor
espi onage or other acts that raised genui ne questions as to a person's

al l egi ance to the French nation and national community. A decision of the
Constitutional Council, dated 16 July 1996, concerning the |law on terrorism
established clearly that, apart fromvery exceptional cases, there could be no
qgquestion of discrimnating between French nationals on the basis of how French
nati onality had been acquired.

4. M. Lallah's remarks about the rights of foreigners in France were fully
reflected in observations of the National Consultative Comm ssion on Human

Ri ghts and the note of 3 July 1997 to which he had referred. The government
study currently under way on inm gration and nationality would al so be taking
such concerns into account. It was a difficult area in which French | aw
sought to strike a balance between firmess and generosity, and that bal ance
woul d be the keynote of draft legislation to be considered in the autum of
1997. In his view, through its legislation on foreigners, France could not be
said to have contravened the provisions of the Covenant at any tine. The
republican tradition would have no truck with ideol ogies which inspired an

i nwar d-1 ooki ng rejection of others.

5. Several menbers had asked about the responsibility of airlines and
shi ppi ng lines upon which France inposed fines of up to FF 10,000 for carrying
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foreign nationals without valid entry docunents. It was a fairly w despread
practice which could lead to sone carriers facing considerable financia
costs, but it was hardly unlawful if a carrier did not conduct m ni mum checks
on its passengers' documentation. France was obliged to inmpose such fines
under article 26 of the convention inplenmenting the Schengen Agreenent of
1990, and the rule that it was the carrier which nmet the costs of returning
the passenger to the country of origin was sanctioned by the Internationa
Civil Aviation Organization. The law could develop only with reference to

i nternational practice. Fining carriers was provided for in a decision of the
Constitutional Council dated 25 February 1992. French | aw exenpted from
paynment of a fine any asylum seeker who had travelled w thout the necessary
travel docunents.

6. Replying to a question about persons who feared to return to their
country of origin not because of possible persecution by the |egal authorities
of that country but because of other circunstances, he said that such

ci rcunstances m ght be very varied. One nenber of the Conmittee had nenti oned
fear of genital mutilation, and certainly in such cases expul sion did not take
pl ace, in accordance with both adm nistrative practice and jurisprudence.
However, such cases were relatively exceptional. Many nore cases concerned

Al geria. French jurisprudence did not send back people who feared persecution
from®“third-party” authorities. They were eligible for refugee status under
an Act of 27 May 1983 which authorized the granting of such status when there
was voluntary tol erance or encouragenent of persecution. Such criteria had
recently been given a broader interpretation, as had been shown by a decision
of 22 July 1994. But it had not resolved the matter, and since 1993 the
practice of “territorial asylunt had been inplenmented, which nade persons who
inreality were afraid of violent Islam st groups eligible for tenporary
residence pernmits for as long as those risks continued. A governnent circular
dated 24 June 1997 had given greater transparency to the procedure, which had
hitherto been defined on a sonewhat confidential basis; the circular also
extended the procedure to all cases - even outside Algeria - where sinmlar
probl ems could arise. France was following with great interest the debate
under way in the European Union on the subject of tenporary protection

7. Anot her question had concerned an incident at the Franco-Iltalian border
i n August 1995 in which a nunber of cars transporting people fromthe forner
Yugosl avia had forced their way through a police barrier. A policeman had
fired at one of the cars, nortally wounding a child hidden in the boot. The
pol i ceman had been investigated for having wilfully opened fire and
unintentionally killing soneone. He had been convicted, but because an appea
was under way no further conment was possible.

8. St owaways on ships were usually refused entry into France because they
had no docunents. The natter had becone controversial because of the practice
of keeping persons refused entry on board ship. The controversy had been
largely fostered by the shi powners, but questions concerning the enforcenment
of the | aw and the guarantee of individual freedomwere also involved. On

12 June 1997, the Court of Conflicts had decided that no flagrant
irregularities were entailed by the fact of keeping the persons on board ship
but even if there were no flagrant irregularities, the procedure was not

provi ded for by law and there was reason to believe that it mght involve a
degree of illegality. 1In any event, the authorities were very concerned at
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the situation and woul d endeavour to apply the law fully as interpreted by
jurisprudence once it had been defined. It would be necessary to hold

i nternational consultations - at least within the European Union - because the
probl em arose in other countries and it was inportant that French practice
shoul d not be at variance with that of its nei ghbours.

9. Replying to questions about the ease of acquisition of French
nationality, he said that the nost normal nethod was by affiliation. Spouses
of French nationals could acquire it by declaration after two years of

marri age. Every year sone 40,000 people acquired French nationality by
naturalization, for which they nust fulfil a nunber of conditions. They nust
be habitually resident in France; in principle that neant for a period of five
years, but there were exenptions for certain categories of foreigner having
special links to France. Another condition was that the person concerned nust
be able to speak French sufficiently well for the purposes of his personal and
working Iife. Each naturalization was preceded by an interview to assess the
degree to which the person concerned had integrated hinmself within the

nati onal community. Having a crimnal record in some cases prevented a person
acquiring French nationality.

10. As to the question about the expul sion of foreigners who had disturbed
public order, M. Yalden had been correct in saying that the notion of a
serious threat to public order had not been defined in French law, but it was
set out in various decisions of French jurisprudence and could al so be
illustrated fromthe reasons that were given for expul sion orders. They were
usual |y based on conduct which had gravely disturbed public order and resulted
in serious crimnal sentences. Mre than half the cases concerned drug
trafficking, and that proportion was increasing. O hers concerned hom cide
and an increasing incidence of rape. A relatively m nor category concerned
wi | ful physical harm but for that a person was expelled only if he had

of fended at | east once before. The normal procedure was that expul sions were
ordered only after an opinion had been given by a departmental conm ssion
conposed of magi strates before which the person concerned had presented his
def ence.

11. M. AVEL (France), referring to a question concerning the malaise in the
judiciary, said it certainly existed but was not new. It was linked to the

pl ace occupi ed by judges in society and by justice within the State. What was
new was the discussion of the problem which was essentially a debate about
the rel ationship that should exi st between justice and the politica
authorities. There had been an appeal by 103 mmgi strates, and the di scussion
was taking place both because procedures inplicating politicians were now
bei ng i nvestigated nuch nore than in the past and because the judiciary and
the police now had the neans and the training to investigate cases with
political, economc and financial inplications. It was generally recognized

t hat public opinion was wary of the influence which the Mnister of Justice
could exert in the conduct of individual cases, and of the harnful inpact of
that influence on denpcracy. The debate turned on whether France should go
back on its legal traditions and do away with all |inks between the government
procurator's office and the Mnister of Justice. That would certainly put an
end to any anbiguity and, as a consequence, it would also renove the need for
any public action policy at State level. The alternative was to seek other
met hods that would ensure the existence of a genuine policy of public action
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whi ch woul d serve to enshrine application of the principle of prosecution
wi t hout doubt arising as to the possibility of intervention by the Mnister of
Justice in the handling of individual cases.

12. Anot her aspect of the debate related to the procedures for appointing
government procurators. At present judges and government procurators were
appoi nted by decree of the President of the Republic, but only judges were

al so appoi nted on the recommendati on or certified opinion (avis conforne) of
t he Suprene Council of Justice. Governnment procurators were appointed on an
opinion (avis sinple) of the Suprene Council of Justice. The difference in

t he nethods of appoi ntnent was denonstrated in the hierarchy of relationships
within the procurator's office, and that was also an elenent in the discussion
of relations between the procurator's office and the Mnister of Justice.
Some peopl e advocated that all proposed appoi ntnents should be subject to a
certified opinion of the Suprene Council of Justice.

13. The President of the Republic had given the First President of the Court
of Cassation the task of establishing a conm ssion to study such questions of
French justice. It had recently submtted its report, and it was now for the
Governnment to make its choice and submit proposals to the National Assenbly.
The Government had recently nmade known through the Mnister of Justice that it
had decided to initiate a reformsuch that, irrespective of the final choices
made, the dial ogue that should be established between mnistries and the
representatives of the government procurator's office would in future be
beyond criticismor suspicion

14. Turning to a question concerning the rights accorded to victinms of

mal treatment, he said that any victimcould | odge a conmplaint with the
government procurator but the latter could al so be seized by any person with
know edge of facts liable to constitute a crimnal offence, and it was for the
government procurator's office to decide, in the light of the facts as
presented, whether it was worth proceeding with a prosecution. The victim
could also seize a court directly, in which case the matter nust then go
directly before a trial court. |If a victimintended to demand conpensati on
for any loss or injury he clained to have suffered, he could | odge a conpl ai nt
and initiate crimnal indemification proceedi ngs simultaneously.

15. Referring to a question concerning consignation, he said that the Code
of Crimnal Procedure indicated that the exam ning magi strate noted the

| odgi ng of a conplaint and, depending on the financial resources of the person
concerned, he fixed the anpunt of the consignation he nust deposit with the
court office and the tine Iimt wthin which that nust done. The exam ning
magi strate m ght al so exenpt the claimant from paying any deposit.

16. M. LAGEZE (France), replying to questions concerning anti-terrorist

| egislation, said that the courts dealing with such cases were specia
crimnal courts that had been set up in 1986 after a nunber of terrorist
attacks in France which had caused many deaths. The normal Courts of Assize
had, as a result of the publicity involved, experienced difficulties in jury
selection. The fact that the courts dealing with terrorist cases were
conposed of professional judges neant that they could not be suspected of
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partiality. The prosecuting bodies in such cases were the sanme as in ordinary
crimnal cases. The exam ning nagistrates were ordinary judges who al so deal t
Wi th cases unrelated to terrorism

17. Police custody was al ways subject to the supervision of the judicia
authorities, and persons held in police custody enjoyed the same rights as in
crimnal law. The only difference was that some of those rights m ght be
avai |l abl e after different periods of tine.

18. Repl ying to questions concerning pre-trial detention, he said that in
the case of m nors French | aw gave prinmacy to educati onal over repressive
measures. Pre-trial detention was prohibited for mnors under the age of 13
and in correctional matters for mnors under the age of 16. For crimna
matters pre-trial detention was available for all mnors aged between 13

and 18, and in correctional matters for any m nor over the age of 16.
However, pre-trial detention could be ordered only if that nmeasure seemed

i ndi spensable and it was inpossible under the Iaw for any other measure to be
taken. Before a decision was taken to place a mnor in pre-trial detention
the judge nust consult the appropriate departnent dealing with the | ega
protection of young people, which then conpiled a report on the situation of
the mnor. When he was placed in pre-trial detention, the mnor must be
attended by a lawer, and if he or his legal representatives did not choose
one, the judge appointed one ex officio.

19. Legi sl ation regarding the granting of conpensation to persons held in
pre-trial detention whose case was subsequently dropped or resulted in their
acquittal had very recently been anended. An Act of Decenber 1996 sti pul ated
that the injury sustained need no | onger be manifestly abnormal or
particularly serious. The new |law was |ikely to increase the nunber of people
who woul d benefit from such conpensation

20. Questions had been asked concerning the scope of application of French
law with regard to the provisions of article 14, paragraph 5, of the Covenant,
whi ch stated that everyone convicted of a crine should have the right to his
conviction and sentence being reviewed by a higher tribunal according to | aw.
At present there was no appeal procedure in the Court of Assize, but there was
al ways the possibility of having one's conviction and sentence reviewed by the
Court of Cassation. Against sonme decisions of police courts, for exanple
those involving fines of nore than FF 1,000, it was possible to | odge an
appeal ; police courts were presided over by a judge and were not conpetent to
i npose prison sentences. There would probably be a devel opnent regarding the
reservation in respect of article 14, paragraph 5, because a draft |aw had
been drawn up by the previous Governnent to establish two | evels of
jurisdiction in crinmnal cases. The draft |aw would probably be anmended by

t he present Government and cone into force in 1998. The double jurisdiction
woul d al so cover terrorist crines.

21. As for a trial in absentia of sonmeone accused of a crine who had refused
to appear before a court and answer the charge, under French |aw such a person
could in certain conditions be convicted by default. The law stated that if
the person concerned was arrested before the sentence was handed down, the
sentence in absentia was annulled and the person retried in the normal manner
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22. Finally, there had been a question regarding the relationship between
the death penalty and the MIlitary Code of Justice. The death penalty had not
exi sted in France since 9 Cctober 1981, either in the Penal Code or in the
Mlitary Code of Justice, for offences committed in wartinme or in peacetine.

23. Ms. GUDICELLI (France) said a nunber of questions had related to
solitary confinenent. The exam ning magi strate could inpose that regine for a
period of 10 days, renewable once, and it could also be ordered by the head of
the prison establishnent as a security neasure or at the request of the
detainee. As at 1 July 1997, 488 prisoners were being held in solitary
confinenent. After three nonths the reginme could be extended, but only by a
deci sion of the Regional Director of Prison Services, and after a year only by
a decision of the Director of the Prisons Adm nistration, which indicated that
such extensions were highly exceptional. Persons in solitary confinenment were
gi ven tw ce-weekly nmedi cal checks, and they were not deprived of the right to
receive visits.

24. Detention in disciplinary quarters could not be ordered for nore
than 45 days, even for serious offences. By a circular dated 2 April 1996,
access for prisoners in such quarters to toilets and showers was now

obl i gatory.

25. Wonen prisoners accounted for 4 per cent of the prison population
anounting to sonme 2,000 persons, including some 500 of foreign nationality,
who were treated the sane as other wonen prisoners. Twenty of them were

m nors, who were held in separate cells fromadults, though joint activities
were organi zed to prevent undue isolation

26. In reply to the point raised by M. Klein concerning paragraph 145 of
the report, she said that since 1995 there had been no restrictions on the
nunber of letters that could be sent or received by prisoners, though all were
censored except letters to lawers or to the adm nistrative authorities, which
were confidential. She hoped that correspondence between prisoners and the
Conmittee woul d soon be included in the confidential category.

27. Vi ol ence between detai nees was a probl em whi ch caused great concern
Currently the response was to inpose punishments and, where necessary, to
prosecute. Prevention by confining perpetrators to their cells was often
resorted to in the case of sexual assaults, but that had not proved
sufficient, and other approaches were currently being considered.

28. The nunber of suicides in detention was also a matter for concern: it
had i ncreased from®64 in 1986 to 138 in 1996, although a correspondi ng
i ncrease had been noted in the popul ation generally. In 1992 the Prisons

Administration had set up a nultidisciplinary teamto study the problem and
in 1996 a joint prevention progranmme had been | aunched by the Mnistry of
Health and the Mnistry of Justice. Any suicide was automatically reported to
the authorities and an inquiry initiated.

29. In reply to M. Yalden, she said that the inspection service was part of
the Prisons Adm nistration and not an independent service. The French
approach was to all ow detai nees access to all remedi es avail abl e under
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ordinary law, which would include recourse to the European Court of Human
Ri ghts. That was seen as the best way of ensuring that detainees were not
deprived of their rights as citizens.

30. Ms. MEDINA QU ROGA said that while she appreciated the expl anations

gi ven, several of her questions had remai ned unanswered. She would like to
know how many tinmes the governnent procurator's office had instituted
proceedi ngs agai nst prison officials for ill-treatnent or torture of

detainees, in violation of article 7 of the Covenant. She had al so asked who
deci ded what body should deal with cases of terrorism what role was played by
the police in such decisions, how many persons had been prosecuted under
anti-terrorist legislation, and whether there was any possibility of appea
agai nst disciplinary measures inposed in prison.

31. M. YALDEN said he would have liked information, first, on whether

i mm grants from countries outside the European Union were granted French
nationality in the sane proportion as those frominside the European Union
and al so on whether the “charter” system of group returns of persons had been
resorted to.

32. M. PERRI N DE BRI CHAMBAUT (France) said his del egati on woul d need sone
time to obtain the informati on asked for by the two previous speakers. It
therefore suggested that it should provide witten answers to the Conmittee
within as short a time as possible.

33. M. FAUGERE (France), replying to M. Yalden, said there had been no
“charter” operations involving group returns of persons since 1 June 1997.

34. The CHAIRMAN invited the delegation to respond to questions in part |
of the list of issues.

35. M. AVEL (France), referring to question 9, said that as early as 1988,
when introducing its second periodic report, France had informed the Commttee
that the Covenant was increasingly being invoked in the courts. Since that
date, reference had been nade to it in a | arge nunber of judicial and

adm ni strative decisions. Thus, between 1991 and 1997, the Court of Cassation
had handed down 81 decisions, and the administrative courts 145 decisions, in
whi ch the Covenant had been invoked.

36. In reply to the second part of the question, he pointed out that under
article 55 of the Constitution, treaties or agreenents properly ratified or
approved had greater authority than the law. France's ratification of the
Covenant had meant that it was now part of donmestic law. By virtue of recent
jurisprudence of the Court of Cassation and the Council of State, both
judicial and adm nistrative judges must now ensure that the Covenant prevailed
over donestic law even if the latter was of nore recent date.

37. In practice, the Covenant was increasingly invoked on a wide variety of
grounds: in the administrative tribunals, for instance, article 6 (right to
life), article 14 (right to equality before the courts) and article 25 (right
to vote) had all been used as grounds for decisions by the Council of State.
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38. The sane was true of the judicial courts. Article 9, concerning arrest
and detention, and article 17, concerning the right to privacy, had been used
as a basis for judicial decisions. The application of article 15,

par agraph 1, which established the principle of retroactivity of the lighter

| egal penalty, was of particular interest. |In three decisions in July 1996,
the Paris Court of Appeal had applied that provision directly to cases

i nvol ving funds held abroad before the abolition of exchange controls. The
Court, with a viewto ensuring that the Covenant was applied unifornmly at the
international level, had ruled that the sane basic principle should be
regarded as applying to all legal and regulatory provisions.

39. Replying to the last part of question 9, he said that to his know edge
no | aw had ever been declared void as being in conflict with a provision of

t he Covenant. However, after the Covenant's entry into force in 1991, the

M ni ster of Justice had issued a circular on penalties applicable to m nors
expressly referring to article 6, paragraph 5, of the Covenant, under which
the death penalty could not be inposed on persons below 18 years of age. 1In
addition, the new Penal Code stated that article 112.1 was based on article 15
of the Covenant, relating to the non-retroactivity of the crimnal |aw

40. M . CHARPENTI ER (France), replying to question 10 on procedures for

i mpl enenting views adopted by the Conmmittee under the Optional Protocol, said
that, of course, France would comply with the Commttee's reconmendations if
it was found guilty of any violation of the provisions of the Covenant.
Indeed, if it did not consider itself bound by such reconmendations, it would
be denying the Conmittee the role assigned to it under the Protocol

41. To date, France had been found guilty of only one violation, a case

in 1989 invol ving the pensions of ex-servicenen who had bel onged to the Union

Francai se before decolonization. No imredi ate solution had been found to that
probl em because of the very considerable financial inplications involved, but

on four occasions - in 1989, 1993, 1994 and 1995 - the pensions of the authors
of the conmunicati on had been reassessed to bring theminto line with those of
ot her beneficiaries.

42. There was no specific procedure in French law for giving effect to the
Committee's views, and in fact the finding of a violation of the Covenant was
not enough in itself to permt a case to be re-opened. Indeed, the law did

not allow for the review of a decision on the grounds that it had been taken
in disregard of an international convention. However, France would continue
to do its best to conmply with the Committee's findings, acting on a

case- by-case basis and taking specific circunmstances into account.

43. Ms. MORIZE- RABAUX (France), responding to question 11 on the human
rights situation of persons |iving overseas, said the constitutiona

principles of the indivisibility of the Republic and of equality prevented any
kind of differentiation between French citizens, whether living in
metropol i tan France or overseas. However, that did not nean that no account
was taken of particular cultural identity. Al French citizens w thout
distinction enjoyed the sane rights, and the Covenant was applied w thout
restriction in all overseas departnents, overseas territories and specia
territorial units. Overseas citizens participated in public affairs in the
same way as citizens of France: thus, they were entitled to vote in
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presidential elections, parlianentary elections and European el ections. They
were represented in Parlianment by at | east one deputy and one senator, elected
in the sane way as in France. Election turnout was in sonme cases as high

as 80 per cent.

44, At the local level, each departnent was represented by a general counci
and a regional council. Overseas territories were admnistered by territoria
assenblies, elected by universal suffrage, which enjoyed a considerabl e degree
of autonony, and the special territorial units were adm nistered by el ected
general councils under a specific regine of their own.

45, Consi derabl e efforts had been nade to inprove the econonic and socia
situation of overseas citizens. 1In New Caledonia, for instance, a specia
policy had been introduced to pronpte the devel opnment of the northern province
and the islands. Under the Matignon Agreements, peace had been establi shed,
and greater decentralization ensured by the creation of three new provinces.
Tal ks were currently in progress on the construction of a nickel works in the
northern province to achieve a better econon c bal ance between the northern
and sout hern regions. New Cal edonia's macro-econom ¢ indicators were
relatively good: thus, its GDP in 1996 had been some FF 90, 000 per capita.
Devel opnment contracts had been concluded, with the Governnment providing

FF 90 million for the southern province, FF 374 mllion for the northern
province, and FF 165 nmillion for the islands. New roads |inking the eastern
and western coasts were being constructed, and a new power station was being
built and should supply alnost all inhabitants with power by the year 2000. A
programe was under way to provide training courses in France for 400 students
from New Cal edonia by 1998, qualifying themto take up posts in private firnms
or in the adm nistration: of the 285 who had so far taken the courses,

151 had obtai ned di pl onas

46. As to the education system indicators were simlar to those of
nmetropol i tan France and showed a gradual inprovenent in standards: between
1988 and 1995 the nunber of exami nation successes at all levels had risen
Regardi ng | aw enforcenent, juridical and adm nistrative systenms differed
according to particular local circunstances. |In the overseas departnments, the
general councils and regional councils nust be consulted regarding the
enforcenent of French law in the econonm c and social fields, notably on
measures relating to taxation and enpl oynent. |In the overseas territories,
French | aw was not automatically applicable; their assenblies were directly
responsi ble for admnistering the territories' affairs in such areas as

wel fare, health, education, economnm c devel opnment and taxation. The |ega
reginme also differed as between the territorial units: in Mayotte, for

i nstance, a special reginme was now under preparation which would take into
account the wi sh expressed by the ngjority of the population for closer |inks
with France.

47. The provisions of international instruments to which France was a party
applied, save in the case of any express exclusion, to all French overseas
territories, whose admnistrative bodi es nust be consulted whenever such an
instrument was ratified. There was, however, no machinery for considering how
t he provisions of such instrunents were to be inplenented in those
territories; in that respect, the Conmittee's recommendati ons were not fully
met. Wth regard to European Comrunity law, it applied in overseas
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departnents exactly as in netropolitan France. Citizens of the overseas
territories and conmunities were associated with the European Union, and voted
in elections for European deputies; and they benefited from Community
programes and European devel opnment funds.

48. Traditional rules and custons relating to civil status were respected,
as were the local laws and institutions - for exanple, the Koranic |aw of
Mayotte. Those institutions remai ned conpetent to deal with local litigation

Wth regard to | anguage, article 2 of the Constitution distinguished between
the official |anguage and the vernacular. The Act of 1994 recogni zed the use
of French without prejudice to |Iocal |anguages; and, pursuant to the

Organi zation Act of 12 April 1996, regional |anguages were taught in schools.
Al so under that Act, for exanple, French Polynesia was entitled to its own
anthem and flag, and to institutions such as a | and and property board.
Simlarly, New Cal endonia had its own agency to deal with matters such as

| ocal devel opnent, building and | and redistibution; between 1988 and 1989 it
had taken decisions to hand over sonme 90,000 hectares to |ocal groups.

49. Wth regard to the 1995 riots in New Cal endoni a, a number of trade-union
menbers had been charged and placed in detention until the Court of Appeal had
rul ed, in Decenmber 1995, that reasons of public order no | onger made detention
necessary. Allegations of police brutality had not been supported by any

evi dence or by the nmedical exam nations undergone by the persons detained,;
comuni cations in that regard addressed to the Conmmittee agai nst Torture and

I LO had been ruled inadm ssible. As a result of the repeated acts of violence
in New Cal edoni a between 1986 and 1988, the Governnent had sent a mission with
the aimof restoring dial ogue; the consequent signed agreenents had led to the
Act of 9 Novenber 1988, which, inter alia, had provided for amesty in respect
of incidents prior to 20 October 1988, although total ammesty had not been
granted because of the need to ensure conplete restoration of public order

The Act had al so provided for conmpensation for |oss and damage suffered
between 16 April 1986 and 20 Oct ober 1988.

50. M. NEDELEC (France) said that France viewed human rights on the basis
of two principles: equality of rights of all citizens, and the unity and
indivisibility of the nation. It therefore recognized no distinct group
rights as such, whether based on ethnic, religious, |linguistic or other
grounds, but took the view that only individuals had rights and obligations.
At the same tinme, French law and tradition upheld the right of any person to
bel ong to any group and, indeed, to refuse to belong. The State's role,
therefore, was to safeguard the individual's freedom of choice and freedomto
exerci se that choice

51. Most departnents had facilities and procedures for receiving and
settling immgrants, and the nunber of nedia and social services available to
assist immgrants had grown steadily. A decision had been taken in 1996 to
extend social housing benefits and subsidies, and an integration programme,
instituted in March 1997, included neasures to settle reunited famlies and
provi de bilingual guides on social rights and duties. Likew se, there were
facilities for learning the French | anguage and custons and for providing
good schooling for all immgrant children. There was also a job training
programe, staffed by volunteers, which was expected to involve about
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30, 000 young people by 1999. O her aspects of the progranmes for inmmgrants
i ncluded the integration of wonen, inprovenents in housing and efforts to
conmbat racial discrimnation

52. Ms. DE CALAN (France), referring to question 12 on the list of issues,
said that, in a report prepared for the Fourth Wrld Congress on Wonen, France
had stressed the great changes that had taken place at the national level in
the status of wonen during the past decade, including their increased share in
the | abour market, in educational qualifications and in access to posts of
hi gh responsibility. The proportion of wonen enployed in the |ibera

prof essi ons had al so increased considerably. |In France, |ife expectancy for
wonen (84.4 years) was higher than for nen (73.0 years) and was two years nore
than the average for the other European Union countries. One area, however,
whi ch showed little increase in wonen's participation was politics; women
represented 53 per cent of the popul ation, but the proportion of wonen nenbers
of the National Assenbly, although growing, was little over 10 per cent.

53. The general aimwas to advance the status of wonmen not sinply through
maj or | egislation but through constant efforts to change attitudes. To that
end, a special department on wonen had been established in 1994. One exanple
of the task undertaken was the growing effort to conbat viol ence agai nst
wonen. That effort, previously left to mlitant fem nist associations, was
backed by recent provisions in the Penal Code and enpl oynent |egislation, as
wel | as neasures such as instruction and docunentation to enable police and
soci al workers to assist victins of harassnment and informthem of their
rights. 1In addition, departnmental conm ssions had been established to nonitor
i nstances of violence, and State support was provided to over 60 rel evant
associ ations. The effect of those neasures, and of others which she briefly
mentioned, could be seen in recent crimnal convictions; in 1995,

12.5 per cent of the prison popul ation had consi sted of persons convicted

of attacks on wonen. Further recent |egislation had al so been ained at
elimnating discrinnation between the sexes and i nproving soci al dial ogue in
that regard. Measures were also being taken to pronpte awareness in
conmpani es, including the provision of guidelines on matters such as equality
of renuneration and coll ective bargaining. Oher initiatives included a
project, funded to the extent of FF 7.5 nmillion for vocational training and

j ob access, avoiding discrimnation agai nst wonen, and gui delines for
educational institutions and editors.

54. Wth regard to the proportion of wonen in different branches of public
service, the latest relevant report, published in 1995, showed that wonen
slightly outnunbered nmen (51.4 per cent). The distribution was uneven,
however. Figures for posts in mnisterial offices showed a variation ranging
from74.2 per cent in the Mnistry of Social Affairs to 24.7 per cent in the
Mnistry of the Interior and 20 per cent, the lowest, in the Mnistry for
Cooperation. Figures for 1995 showed that only three sectors in the public
service, two of which related to the prison admnistration, remained male
preserves.

55. Statistics relating to disparity in pay revealed a difference between
the public and private sectors. Quantitatively, the disparity was slightly
less in the public sector, being 18.9 per cent as against 22.7 per cent in the
private sector. However, qualitative factors, such as career advancenment al so
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had a bearing on public-sector enployment; matters were further conplicated by
factors such as famly benefits. Mreover, it was hard to quantify the

i nfluence of factors such as part-tine enploynment and problens relating to job
mobility. In the private sector, the gap stemmed mainly fromdifferences in
qualifications between the sexes. Wnen were still under-represented in the
hi gher echel ons of that sector, and remained in the majority in | ower-paid
areas such as the textile, garnent and retail trades - a matter reflected in

t he above-nenti oned gui delines on negoti ati ons.

56. M. AVEL (France), replying to the Commttee's question on the right to
privacy (Covenant, art. 17), described the process of tel ephone-tapping -
including the interception of tel efax communi cations - which could be ordered
by the judicial authorities in the course of investigations of crinmes

puni shabl e by two or nore years of inprisonment and when “traditional” nethods
of inquiry proved ineffectual. Taps, which could be ordered for renewable
periods of four nonths, nust be the subject of a judicial act or rogatory

comm ssion. Such neasures, which were stringently regul ated, could be applied
not only to the comunications of defendants but also to those of third
parties and even - subject to stricter hierarchical controls - | awers,
deputies and senators. Transcripts of recordings nmust be made and entered in
the file, and nust be accessible to the |lawers of the persons concerned, who
could call for an expert evaluation of their contents. |[If the exam ning

magi strate was convinced of the non-involvenent of the person whose
conmuni cati ons had been intercepted in the offence under investigation, or if
no charges were brought, the government procurator nust, as provided in the
Code of Criminal Procedure, ensure that the recordi ngs were destroyed and

pl ace on record the fact that no further action was to be taken

57. M. FAUGERE (France) said that the relevant |aw, Act No. 91-646 of

10 July 1991, also provided for special “security” taps designed to obtain
nati onal security information, to protect essential aspects of France's
scientific and econonic potential, and to prevent terrorism crinme and

organi zed del i nquency. Such taps might be ordered, in a witten and

substanti ated decision by the Prine Mnister or one of two people specifically
designated by him at the express and witten request of the Mnister of

Def ence, the Mnister of the Interior or the Mnister of Custonms. The content
of transcripts nmust be directly related to the matter under investigation
Responsi bility for ensuring respect for the fundanmental freedonms of citizens
was | egally vested in a national control conm ssion conposed of nenbers
appointed jointly by the Council of State and the Court of Cassation, together
with a deputy and a senator appointed, respectively, by the presidents of the
two assenblies. In 1996, a total of 4,603 requests for security taps had been
made to the Commi ssion.

58. M. DE BELAY (France), referring to the subject of freedons of

consci ence, religion and expression (Covenant, arts. 18 and 19), replied to
the Committee's questions concerning conscientious objection, which was
currently governed by the Act of 8 July 1983, and was in conformty with
article 4 of the European Convention for the Protection of Human Ri ghts and
Fundanent al Freedons. Describing the conditions under which the right to
consci entious objection could be exercised, the duties which it entailed and
alternative service, he said, in response to the inquiry why alternative
civilian service was at present double the length of mlitary service, that
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absol utely no penalization was intended. Rather, the difference in duration
was designed to test the strength of the convictions of the young persons
concerned, who could otherwi se opt out of mlitary service by nmaking a sinple
declaration. Virtually no conplaints had been | odged by objectors on the
grounds of that discrepancy, and other forms of national service, in technica
cooperation activities or in the education systemfor exanple, were also

| onger than normal mlitary conscription. The Human Rights Committee had,
when considering a comruni cation involving Finland in 1990, expressed the view
that alternative civilian service for conscientious objectors that was tw ce
the length of military conscription was neither unreasonable nor repressive.

I f the abandonnment of conscription that was envisaged in the reform of

nati onal service currently under way was approved by Parlianment, the problem
of conscientious objection and call-up would be largely resolved.

59. The Committee had further asked about the right of students in State
schools to dress in conformty with their religious practices, and about what
was known as the “Islamc scarf” question. He described the exhaustive
efforts that had been nmade to establish the |l egal situation - in regard to
French donestic | aw and rel evant international obligations - and to reconcile
the constitutional principle of the secular nature of the public education
systemwith respect for the rights of students to wear articles of clothing or
insignia indicative of their religious beliefs.

60. In Novenber 1989, the Council of State had nade public an opinion, which
formed the basis of administrative circulars issued in 1989, 1993 and 1994 to
the public education authorities. It acknow edged the right he had just

menti oned, but had neverthel ess cauti oned agai nst any abuse that m ght be
construed as pressure, provocation, proselytismor propaganda affecting the
rights and dignity of others, jeopardizing their health or safety, or

di sturbing the snooth conduct of the educational process. Describing the

adm nistrative circulars, he stressed the responsibility that devolved on the
directors of educational establishnents for deciding, on a case-by-case basis,
whet her interventi on was necessary and - nore delicately - for maintaining

di al ogue with the young peopl e concerned, and with their parents, in a spirit
of conciliation rather than retribution. On the whole, the nationw de and
sensitive application of the circulars had been successful in dispelling
difficulties. The seriousness of attenpts to strike a proper balance in the
matter were exenplified by the two separate occasi ons on which the Council of
State, asked for a further opinion, had declared illegal the absolute

prohi bition of the wearing of insignia with religious, political or

phi | osophi cal connotations and, on the other hand, confirmed the right to
exclude from school children who insisted on wearing clothes unsuitable for
gymastics cl asses.

61. M. NEDELEC (France), replying to the question on freedom of expression
(Covenant, art. 19), described in sone detail the Act of 13 July 1990 rel ating
to the punishnment of all racist, anti-Semtic and xenophobic acts.

Enforcenent of the |aw had resulted in very few convictions - about four a
year. He cited in particular the findings of the court against articles by
revi sionist historians who denied or contested, anpbng other things, the

exi stence of the Hol ocaust and the gas chanbers. But the Act was only one of
the many | egal instrunents available in France to conbat raci sm and
xenophobi a. That crimnalization of the offences he had described was in
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conformty with the provisions of the Covenant was, in his delegation's view,
borne out by the reference, in article 19, paragraph 3, to possible
restrictions on the freedom of expression. Mreover, the conpatibility of the
Act with the Covenant was guaranteed in the jurisprudence of the courts which
were consistently at pains to ensure that any application of the Act was fully
in keeping with France's international obligations.

62. M. CHARPENTI ER (France) replied to the questions concerning

di ssemi nation of information about the Covenant and national bodies
responsi ble for nonitoring respect for human rights (Covenant, art. 2).
Instruction in human rights forned part of the national curriculum During
the past year, renewed efforts had been made to expand public information
activities on the subject of human rights in general, and nore particularly
concerning the rights enshrined in the Covenant. A National Liaison Conmittee
had been established in connection with the United Nations Decade for Human

Ri ghts. The National Consultative Conm ssion on Human Ri ghts, which
enconpassed sonme 30 NGOs, had been informed of, and had circul ated information
concerning, the preparation and presentation of the third periodic report. It
woul d be holding a foll owup neeting on the subject in Septenber 1997.

63. Concerning the functions of the nédi ateur (Orbudsnman), he said that
strictly speaking, they did not include protection of human rights, but
related rather to the out of court settlement of disputes between citizens and
the adm nistrative authorities, usually on a case-by-case basis. [In 1996, no
fewer than 43,000 conplaints had been submtted to the neédiateur and his
staff, which nunbered 200. The nedi ateur al so proposed reform nmeasures to the
Governnment, and could raise hunan rights issues in that connection; in 1997,
he had been particularly concerned with the rights of detained persons. The
Nati onal Consultative Conmi ssion on Human Rights, for its part, was especially
concerned with the situation of aliens; it prepared an annual report on
racism anti-Semtism and xenophobia, reported regularly on such issues as

cl andestine | abour and naturalization, and was closely involved in the current
overall review of the status of aliens in France.

64. The CHAIRMAN invited nenbers of the Conmttee to ask their fina
guesti ons.

65. M. YALDEN asked for statistics concerning the nunber of wonmen occupying
seni or positions in public service.

66. He asked whether he was right in understanding that the Nationa

Consul tati ve Conmi ssion on Human Rights did not receive conplaints and woul d
wel come further information concerning the work of the médiateur in connection
with the rights of detainees

67. He was aware that France had nade a declaration of non-applicability in
relation to article 27 of the Covenant, and so it was with some di ffidence
that he raised the issue of the rights of minorities. Notw thstanding the
statement in the final paragraph of the report that France was a country

wi thout mnorities, he did not wish to spark off a discussion of the neaning
of that term But he did wish to inquire whether positive steps were taken to
preserve and protect the collective qualities and values - notably their

| anguages, but al so other special aspects of their culture - that

di stingui shed the Bretons, the Basques and the native peoples of the overseas
departnments and territories fromother French men and women. In a word, was
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affirmati ve action taken not only on behalf of nore recent inm grant
popul ati ons, such as those of North African origin, but also on behalf of
hi storically inplanted groups.

68. He hoped that his question would be interpreted in the constructive
spirit in which it had been posed and commended the French del egation for what
he had found to be a conprehensive, frank and highly professiona

presentati on.

69. M. TURK noted with satisfaction, in connection with the freedom of
religion, the Strasbourg Admi nistrative Court ruling, cited in paragraph 288
of the report, according to which adnministrative authorities could no |onger
refuse to register an association, particularly a religious association, on
grounds unconnected with the requirenents of public order. He inquired about
actual practice, especially in regard to associations pronoting new religions,
such as the Church of Scientol ogy.

70. Concerning the freedom of expression, (para. 316 of the report), he
i nqui red whether there was any jurisprudence concerning “incitenent to and
vindi cation of terrorisnt, the subject of an Act of 9 Septenber 1986.

71. Returning to the matter of ethnic groups, already addressed under the
list of issues and extensively dealt with by the del egation, he said that he
shared the concern just voiced by M. Yalden and wi shed to pursue the matter
somewhat further. In 1994, the Comm ttee had adopted General Conment 23, on
article 27 of the Covenant. What had struck him when |listening to the

del egation's presentation, was a degree of simlarity in the approaches
adopted. In the CGeneral Comment, the nunber of persons to whom the provisions
of article 27 m ght apply was considerably extended by going beyond
citizenship or even permanent residence as requirenments for protection under
that article. Moreover, it was pointed out in the Conment that the existence
of an ethnic, religious or linguistic minority in a given State party did not
depend on a decision by that State, but should be established by objective
criteria. At the sane time, the expansion of the scope of protection observed
in the General Conment was acconpani ed by a considerable shift of focus with
respect to the actual content of that protection, which was reduced to only
those positive nmeasures that protected persons belonging to mnorities against
various acts by other persons or by organs of the State party. Those measures
must, noreover, be in conformity with the provisions of the Covenant
concerni ng non-di scrimnation, nust not lead to privileged situations or to
separate status, and nust not ampunt to nore than what the Committee referred
to as “legitimate differentiation”

72. Wth those considerations in mnd, he wished to ask, first, whether the
French Governnent had taken note of and/or considered the General Comment on
article 27 and its inplications, and secondly, whether, in the light of the
interpretation that went beyond an earlier understanding of mnorities and
focused nore closely on historically and territorially established groups,
France m ght not consider withdrawal of its declaration on article 27. He
trusted that his question would be seen not as inpertinent, but rather as a
sincere attenpt to provide food for thought.

The neeting rose at 1.10 p. m




