Oprannzauus O6bemHenHbIx Harmit CCPRIcissipiszasiozo

V(/’ \Yl MesKayHApOAHBbIN MAKT Distr.: General
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KomuTteT no nmpaBaM 4€J1I0BE€Ka

Coobpaxenusi, npuaaTbie KoMuTeToOM B COOTBETCTBHHU
¢ NYHKTOM 4 ctatbu 5 @aKyJbTATUBHOIO MPOTOKOJIA
OTHOCHUTEJIbHO cO0001eHust Ne 3736/2020* »* »xx

Coobwenue npeocmasneno: Myxkannep Anakyul (IpeCcTaBIeHa CBOUM
MyxeM, PaTuxoM Anakyiiem, ¥ aIBOKaToOM,
Kyprymycom Bactumapom)

IIpeononazaemas scepmea: aBTOP COOOIICHNUS
Tocyoapcmeo-yuacmuux: Typuus
Jlama coobwenus: 23 nexabdps 2019 rona

(mepBOHaYaNEHOE NpeCTaBICHHE)!

Cnpasounas 00KyMeHmayusi: pelIeHne, IPUHITOE B COOTBETCTBUH
¢ npasuyioM 92 npasui npoueaypsl Komurera
U TIPETIPOBOKICHHOE TOCYAaPCTBY-YIaCTHHKY
8 ampenst 2020 roxa (B BUIE JOKYMEHTA HE
M3]1aBajIoCh)

Jama npunsmus Coodpaxcenuu: 26 nrons 2022 roga

Tema COO6W€Huﬂ.' YCJI0BUA COACPIKAHUSA IO CTpa)KCﬁ; JA0CTylI
K MCANIHWHCKHUM YCJIyIraM B THOPbMC;
MMPOU3BOJIBHOC 3a/ICPIKAHUC

IIpoyedypuvie 6onpocwi: ncyepranue BHYTPEHHUX CPEJICTB PaBOBOH
3aIIUTHI; CTETICHb 00OCHOBAaHHOCTH
YTBEPKIACHUI

[Tpunsate KomureToM Ha ero crto TpuaLath nsAToil ceccunt (27 utonst — 27 utons 2022 rona).

B paccmoTpenun coolmieHns IpUHSIIN yJacTue ciaeayonie wieHsl Komurera: Tanust Mapns A61o
Pouonn, Bapa Ampad Moxappam baccum, S ben Amryp, Apud bankan, Maxmky6 2mb-Xaii0a,
Oypys Crourn, Kapnoc 'omec Maprunec, Mapcust B.Jlx. Kpan, laukan Jlaku Myxymysa, @otnan
[Ta3apa3uc, OpHan Kecana Kabpepa, Bacunbka Canuun, XKoze Manyan Cantym [lawnm,

Uxanrpok Co, Kob6oitst Hammka Knaua, Dnen Turpymxa, Umapy Tamapat ﬁbnr33y u ['enTnan
3r00epu.

CosmectHoe MHeHHE wieHOB Komurera Kapnoca ['omeca Mapruneca u Bacunbku Cannua
(JacTHYHO HECOorJacHOe) M MHANBHAyalbHOe MHeHHe DpHaHa Kecanpr Kabpeps! (vacTuaHO
HECOTJIACHOE) TIPUBOJSITCS B IIPHIIOKEHUH K HAacTOSAIUM CO0OpaskeHUSIM.

Jononneno 6 anpemnst 2020 roga.

**
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Bonpocui cywecmea: IPaBO Ha )KU3Hb; IBITKH U XKECTOKOE
oOpamieHre; MPOU3BOIBHBINA apecT
U 33JIepKaHKe; YCIOBUS COACPKAHUS MO
CTpakeil; IpaBo Ha clipaBeINBoE CyneOHOe

pa3dupaTensCTBO
Cmamou [Takma: 6,7,9,10, 14, 15, 18, 19, 21, 22, 25,26 u 27
Cmamou @axyremamuerozo 2,3 u 5 (nyHKT 2 b))
nPOmMoKona:
1. ABTopoM coobmieHus sBisiercss Mykagnep Amakymi, rpaxknanka Typoun 1971 roga

pPOXXKIEHHs, KOTOpash B HACTOAINGE BpEeMs COIEPXKHTCI B TIOPbME KaTteropuu L B
Ockumexupe. OHa yTBEpXKIaeT, YTO TOCYNapCTBO-YYACTHHK HApPYIIMIO €¢ IpaBa IO
cratesMm 6, 7, 9, 10, 14, 15, 18, 19, 21, 22, 25, 26 u 27 [lakra. ®akyIbTaTUBHBIA IIPOTOKOI
Berynmun B cuity s Typrwmm 24 despans 2007 roma. ABTOp coOOIIeHHs NpeAcTaBIeHA
aJBOKaTOM.

DakThl B U3J10KEHUH aBTOpa

2.1  ABTOp — yuuTeNb, CTPAAAIOIAs CHOHIWIOAPTPUTOM, ICOPUATHYECKIM apTPUTOM,
XKETIHOKaMEHHOI 00JIe3HbI0, TpoOJIeMaMu ¢ 3y0aMH, XpOHUIECKOH acTMOH M OPOHXHUTOM.
OHa TakKe IepeHecIIa oreparyio Ha MeHucKe. Ee cnonamnoapTput TpedyeT 3HaYuTEIbHOT0
MEIUIMHCKOTO HAaOJIIOACHUS, BKIIIOYAs PEryJIIPHOE NMPHUHSITHE JIEKAapCTB, (pU3NOTEpanuio u
BU3UTHI K BpayaM-CIICIINAIACTaM.

2.2  ABTtop ObUl OOBMHEHA B MPHUHAMICKHOCTH K MOBIDKCHHWIO [FoleHa, KOTOpoe
TOCYIapCTBO-YYACTHUK Ha3bIBaeT TEPPOPHCTHYECKON opraHm3amuein derymraxa, u Obuia
B3sTa MMOJ cTpaxy monuiuen 4 ceHtsa0ps 2018 roma. OHa ocTaBaiack B 3aKIFOUCHUH OJMH
JeHb 0e3 elpl, BOABI U JIeKapcTB. 5 ceHtsa0ps 2018 romga ona Oblia mepeBencHa B TIOPEMY
kareropun H B Ockumexupe. [IpenpsBieHHbIE € yroloBHBIE OOBHHEHHS B YYaCTHH B
TEPPOPUCTUICCKON OpraHW3aluy ObUTH OCHOBAaHBI HA TOM, YTO OHA IMOJIOXIJIA JEHBTH Ha
cyera B baHke «Acs», 3arpy3mwia Ha cBoil TenmedoH mpunoxkeHne ByLock u mocermima
MUPHBIA MHUTHHT. ABTOp YTBEP)KAAET, YTO OHA HE CMOTJIA a[IeKBATHO BHIPA3UTh CBOM MBICITH
BO BpeMs CymeOHOro pa3OupaTenbCcTBa, KOTOpPOE TMPOXOAMIO Yepe3 CHUCTEMY
BHICOKOH(EPECHIINH.

2.3 28 mexabps 2018 roga YroJoBHEINA ¢y MaHHCH IPUTOBOPYII aBTOPA K CEMH ToJaM
W IIECTH MecsIaM JIMIIeHns cBoOoabl. OHa 00xkajioBasia 3To pemeHne B PernonansHom cyzne
Wsmupa, xoropsiit 22 mapta 2019 roga moaTrBepAns pellieHHE CyJa MEPBOM MHCTaHIMH.
3arem aBTOp monana anemsinuto B Kaccanmonssrit cya, kotopsrit 11 ¢espans 2020 roma
TIOJTBEP/IHII 3TO PEIICHHE.

2.4 CocrosHHE aBTOPA yXy/IIMIOCH, IIOCKOJIbKY OHA ObLIa BEIHYK/ICHA CIIaTh Ha MaTpace
Ha IM0JIy ¥ HEe UMeJa J0CTYMa K JIEKapCTBaM B TEUEHHE HECKOJIBKUX MECSIEB IIOCIIE apecTa.
UroObl BOCTIONB30BATHCS TyalleTOM, € TpeGoBanach IMOMOINbL JPYTHX 3aKJIIOUYEHHBIX,
MIOCKOJIbKY Yy Hee OonbHOE KosieHo. OJHaKo M3-3a MEp HM30JIIIHMHM, BBEIEHHBIX B CBS3U C
na"jgeMuei koponasupycHot nHpexkunu (COVID-19), ona Goplire He MOTIIA ITOJI30BATHCS
Takol momomupro. OHa TaK)Ke HCIBITHIBANA ITOCTOSHHBIE OOJIM M MPUCTYIBI PBOTHI H3-3a
KaMHeH B >KelTYHOM ITy3bIpe. Ee xpoHudeckast actMa M OpOHXHT Takke 000CTPUIINCH H3-3a
OTCYTCTBUS HaJUIEXKAIINX CAHUTAPHBIX YCIOBHI.

2.5 B mepuon c cents0ps mo okrsiOpp 2018 ronma aBTOp €XEHeNeJHbHO HalpaBisuia
aJIMHHUCTPALIIH TIOPbMBI ITPOCHOBI O TIOCEIEHNH Bpaya-ClelralicTa, KOTOpble OCTaBaIiCh
6e3 oreera. 30 okTs0pst 2018 roma u 8 HosAOps 2018 roga oHa HampaBuia XojxaTaiicTBa B
VYronosHslil cya MaHHCE OTHOCUTENBHO YCIOBUIL €€ COJIepkKaHUs U OTCYTCTBHSI JOCTyNa K
MEIMKaMEHTaM M JICUEHHIO, TpeOys YCIIOBHOIO OCBOOOXJIEHHS MO MEIUIMHCKHM
TIOKa3aHMsIM, HO 0€3pe3yJIbTaTHO.

2.6 23 HOsnOpst 2018 ronma anBOKaT aBTOpa OOpaTWIICS K aJMHHUCTPALMH TIOPBMBI C
Ipock00ii 0 IedeHnn crioHauIoapTpuTa aBTopa. 30 Hosi0ps 2018 rona oHa ObLIa oCTaBICHA
B TOCYapCTBEHHYIO OoJIbHMILY Dckuinexup, OayHnasapbl, rie ee 0CMOTpes Bpay OOIIeiH
NIPaKTHKH, 110CJIE Yero B TOT )K€ JICHb OHAa BEPHYJAch B TIOpbMY. 3 nekadps 2018 roxa ee

2 GE.22-26036



CCPR/C/135/D/3736/2020

3aCTaBWJIM IIOANHKCATh 3asBIeHHE 00 OCBOOOXICHWH, YKa3aB, 4TO €€ MpPOOJIEeMBI CO
3I0pPOBBEM OBUIM PEUICHBI IIOCIE MOCEIICHUS OOJNBFHUIBI. ABTOp Hadajla NIPHUHUMATH
«Kcanake» u «Jlykcer» B CBS3U C IICHXOJOTMYECKUM CTPECCOM, BBI3BAHHBIM OTCYTCTBHEM
MeauHCKoH momory. OHa OBLTa TOCTaBJICHA B TOPOACKYIO OOJMBHUILY DCKHUMIEXHpa MOCe
MPUCTYTIOB OOJIM U PBOTHI U3-3a KAMHEH B JKETYHOM IMY3bIpe, a 10 BO3BPALICHUH B TIOPbMY
el OpUTH Ha3HaYeHBI 00e300IMBaIOIINE TIpeTapaTHl.

2.7 23 cenrtsa6ps 2019 roma Mysx aBTOpa MOMIPOCHIT aIMHUHUCTPAIIHIO TIOPEMBI Pa3pEIINTh
Bpady-CIEeIHUAINCTY TMOCETHTh ero XeHy. 5 okTsa0ps 2019 roma oH HampaBWiI €IIe OTUH
3anpoc B KommyHunkammonHsi nieHTp npu Ilpesunenre, Tpedys aleKBaTHOTO JIEYEHUS [UIs
cBoeil keHbl. Ilocie 3Toi MpOCKOBI aAMHUHUCTpANXs TIOPHMBI 00s3ajach IPEIOCTABUTH
aBTOPY COOOIIEHN HEOOXOqMMOe eif MeMIIMHCKOE 00CTyKIBaHNE, KOTOPOE, OHAKO, TaK U
He OBIJIO PeIOCTaBICHO.

2.8 20 oxta6ps 2019 roma Bpad opHUIHAIEHO THATHOCTUPOBAN y Hee KAMHH B )KETIHOM
My3bIpe M PEKOMEHIOBall OIEpaluio. ABTOp, OJHAKO, pEIIWia He JeNlaTh ONEpalHIo,
MOCKOJIbKY ObUIa OOECIIOKOCHA OTCYTCTBHEM THIHEHBI W JOCTyla K JIeKapCcTBaM B
CJICIICTBEHHOM H30JIATOPE MOCIIE OIePaLliH.

2.9 TloMuMO STHX 3alpOCOB B aJIMUHUCTPALHUIO TIOPHMBI OTHOCHUTEIBHO YCIIOBHH ee
CONIEPYKAHUS W COCTOSHHS 3IOPOBBS, aBTOP INOAajia >KaJoOBl MO 3TUM BOIpPOCaM B
VYronoBHblit cyn Manucer, O0JIacTHOM anesIIHOHHbIH cya u KaccaunouHslii cya?.

Kanoda

3.1 ABTOp yTBEpKJIaeT O HapYLIEHUH €€ MpaB 1o cratesaM 6, 7, 9, 10, 14, 15, 18, 19, 21,
22, 25, 26 u 27 Ilakta. OHa yTBEpXKAAET, YTO YCJIOBHS COJIEPXKAaHUS €€ IOJ CTpaKeu
MIOJIBEPTAIOT €€ XKHU3Hb OMACHOCTH M MPEACTABISIIOT CO00H OecuenoBeyHOe W yHIDKAIOUIEe
JOCTOWHCTBO OOparieHne B Hapymenue crareit 6, 7 u 10 [lakra. TroppMma mepemnonHeHa, He
XBaTaeT eAbl U ropsdeil BOJBI U BCEX 3aKIIOUYEHHBIX. [INTheBas Boma Ui 3aKJIIOUEHHBIX
MIEPETOHSAECTCS, C KPBILK. AHTHCAaHWTapHBIC YCIOBHS COAEPXKAHUS IIOA CTpaxed u
OTCYTCTBHE JIOCTyNa K aJeKBaTHON MEIUIIMHCKON IOMOLIM M HHUTAaHHWIO YCYryownm ee
COCTOSTHHE 3/I0pOBBSI M TOBBICHIM PHUCK cMepTH. OHa yTBEp)KAaeT, YTO IPOBEACHHE
MEIMIMHCKUX OCMOTPOB B €€ HETMTMEHWYHOW W HEoOOpYIOBAaHHOW TIOPEMHOM Kamepe B
MIPUCYTCTBUHM TIOPEMHOT'O II€PCOHANIA PABHOCWIBHO OECUEIOBEYHOMY MW YHMKAIOIIEMY
JOCTOMHCTBO OOpamIeHnIo. ABTOp TaKXe YTBEPXKJAeT, YTO TOCYyIapCTBO-yYacTHHK
OTKa3bIBAaeT IOJUTHYECKUM 3aKIIOYCHHBIM B JIOCTYNE K MEAMIIMHCKOH IOMOIIM Kak
npeIHaMEePEHHBIN aKT HKECTOKOCTH C LEJbI0 MoNy4eHus nHdopmarmu®,

3.2  ABTOp yTBEpXKIaeT, YTO €€ apecT U COJEpKaHHe MO CTPaked HApYIIWIN CTAaThio 9
ITakTa, MOCKONBKY OHM OBUIM MOTHBHPOBAHBI JIMIIB HCIIOJIB30BAHUEM €I0 NPUIIOKEHHS
ByLock®, 4ro He sBIIsieTCS MpecTyIUICHHEM 10 3akoHy. KpoMe Toro, oHa Oblia 3aaepxaHa
0e3 BECKHX JI0Ka3aTeJIbCTB, TO3BOJISIOMINX TOBOPHUTH O CEPHE3HBIX MOA03PEHHUIX B TOM, YTO
OHa COBEpIIIIIA YTOJIOBHOE TIpecTyIuieHne. OHa Takke yTBepXKIaeT, 4YTO OpAep Ha ee apecT
He cozepai (aKTOB MIIM JJOKA3aTeIbCTB, KOTOPHIE ONpaB/IbIBaN OBl €€ MpeBapUTEIbHOE
coJiepyKaHue O CTpaXkel B TeUECHHE OYTU YEThIPEX MECALEB.

3.3 Yro kacaercs ee xanob 1o cratee 14, aBTOp yTBEp)KAALT, YTO OHA MPEACTANIA IIepes
cynbeli, He Oyqy4n yBEJOMJICHHOW O MpEABSIBISIEMbIX €ii OOBHHEHMSAX M HE IOJTOTOBHB
JOJDKHBIM 00pa3oM CBOIO 3aIUTy BMECTE CO CBOMM aaBokaroM. OJIHAKO ee 3acTaBWIN
MIOJINIACATh COCTAaBJICHHBIE TOJIMIMEH 3asBJIEHUS O TOM, YTO OHa ObIIa yBEJAOMIJIEHA O
NIPEABSBISIEMBIX OOBMHEHMSAX W JOJDKHBIM 00pa3oM IOArOoTOBWIA CBOKO 3amuTy. OHa
yTBEpKJaeT O HapylIIeHMHd MPUHIOMIA PABEHCTBA COCTA3ATENBHBIX BO3MOXHOCTEM,
MIOCKOJBKY €l HE Pa3pelluIn BbI3BaTh U JONPOCUTH CBUAETENEH U OTyYHUTh JOCTYI KO BCEM
MaTepuanam gena. Kpome Toro, oHa He MOria afeKBaTHO BbIpaXkKaTh CBOM MBICIHM H3-3a

ABTOp yTBEpXkKAaeT, 4TO aIMHUHUCTPALIUS TIOPbMbI 0TKa3aja el B MpockOe MpeoCTaBUTh KOMUH ATUX
Pa3IUYHBIX MaTepHAaIOB, YTOObI IPUWJIOKUTh UX K HACTOSILEMY COOOLICHUIO.

ABTOp ccputaercs Ha ciaydan Xamume [fonscy n Hecpun 'eHcocman, 0OBHHAEMEBIX B CBS3SIX C
IBIKeHHeM [ TosieHa, KOTOpBIe yMEpIIH B TIOPbEME, KaK COOOIIAeTCsI, M3-3a JIMIIEHHS JICKAPCTB.
ABTOp OTpHIIaeT 3arpy3Ky WIH UCIoNb30BaHKe npuioxeHus ByLock n yTBepxaaer, uto
TenedoHHas TUHUS IPUHAATIEKANA OJHOMY U3 €€ KOJJIer.
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CMECTHUBIIIMXCS 3YOHBIX MPOTE30B M TOTO, YTO CyAeOHOE 3acefaHue IMPOXOJIWIO dYepes
cucreMy BuneokoH(epeHIn. bomee Toro, aBTOp yTBEp)KOAeT, YTO HETaTUBHBIE
BBICKa3bIBaHUS Cy/JbU B OTHOIICHWH NIBIKEHHUS |I0JeHa BO BpeMs CyneOHOTo Iporecca u
MIpeUIO’KEHNE €€ aaBOKaTy JaTh MPH3HATENbHBIE MOKa3aHUS B CyJlle CBHUICTEIHCTBYIOT O
MIPEIB3STOM OTHOIICHUH CYIbHM K € HEeBHHOBHOCTH. HakoHel, aBTOp yTBEpKIAET, YTO CYAbI
HE TPHUBEJIH JOBOJOB B OOOCHOBaHWE OTKIIOHEHWS €€ MOIBITOK OCIIOPUTHh 3aKOHHOCTH €€
COZEep KAaHUS MO CTPAXKEH.

3.4 AsTop yTBEpXKIaeT, 4TO ee mpapa mo cratbe 15 [lakTa v MpUHINIT 3aKOHHOCTH OBLTH
HapyIIEHBI, IOCKOJIBKY OHa ObUIa OCY)KICHAa Ha OCHOBAaHHMHU JEHUCTBHUH, KOTOpPHIC HE OBUIN
KBATM(UIIMPOBAHbI KaK MPECTYIUICHUS B COOTBETCTBUH C BHYTPEHHUM 3aKOHOATEIIBCTBOM.
ABTOpY OBUTH TIpeIbSIBICHBI OOBHHEHHS B TOM, 9TO OHAa cKayana npmiaoxkenne ByLock,
nozpenunack nHdopmanumeii, nmena cuet B banke «Acs» 1 y4acTBoBasia B MUPHOM MUTHHTE,
YTO HE 3aIPelCHO HAIIMOHAJIBHBIM 3aKOHOAATEIBECTBOM.

3.5  ABTOp yTBepKImaeT, YTO BBIABHHYTHIC IPOTHB Hee OOBHHECHHUS KacalWCh 3aKOHHOM
JEeSATENIbHOCTH, KOTOpas 3amuiieHa crtatbsmu 18, 19, 21, 22, 25, 26 u 27 Ilakra.
OmHa yTBepKaaeT, 4T0, XOTsI OHa HE CKauyMBajla M HE HMCIIOIb30Basla MPHIOXKEHHE, TEM HE
MEHEE 3TO 3aKOHHBIE IEUCTBUS, 3alluIIaeMble cTaTbsiMu 1926 Ilakra. ABTOp yTBEpXKIaET,
YTO BJIAZCHUE CUCTOM B baHKe «Acs» SBISETCS BIIOJIHE 3aKOHHBIM ACHCTBUEM U 3aIIUIIECHO
ctatbsaMu 21, 25, 26 u 27 Ilakra.

3aMedaHHs rocyIapcTBa-y4aCTHHKA OTHOCHTEJIbHO MPHEMJIEMOCTH U CYIIeCTBa
COO00IIeHUSA

4.1 B BepOanbHOi HOoTe OT 7 mexadps 2020 roma rocymapcTBO-y9aCTHUK MPEICTaBUIIO
CBOU 3aMEYaHUs] OTHOCUTEIHHO NMPUEMIIEMOCTH U CyliecTBa coodmmenus. OHO yTBEpKaaeT,
YTO aBTOp ObLIa B3ATa IOJ CTPaXy IO IIOCTAHOBJICHHWIO Marucrpara Typryriay Mo
MIOJIO3PEHHIO B WICHCTBE B BOOPYXEHHOM TeppOpHCTHIECKOH opranu3anuy. Ha ciexyromnuii
JICHb B NPHUCYTCTBUU HA3HAYEHHOTO aJ(BOKATa OBIJIO 3alPOTOKOJIMPOBAHO €€ BO3PAKECHHE
NPOTUB OOBMHEHWs, ITIOC]Ie Yero oOHa Oblla apecToBaHa Ha OCHOBAaHMH CEPbE3HOTO
MIOZIO3pPEHHS B COBEPLICHUM IPECTYIUICHUS. ABTOpY OBUIO NPEIbsSBICHO OOBHHEHHE B
MIPECTYIJICHUH, KBATHU(UIMPYEMOM KaK «4JICHCTBO B BOOPY)KEHHOHM TEPPOPHUCTHUECKON
OpraHHM3alN», Ha OCHOBAHUH Pa3rOBOPOB, 3aIMCAHHBIX B 3aMIM(POBAHHOM NPHIOKEHUH
ByLock, xoropoe wucmomb3yercs HCKIIOUUTENBHO  HWIEHAMH  TEPPOPUCTHYECKON
opranmzaiun deryIaxa, BKJIa/I0B, BHSCEHHBIX B OaHK, CBI3aHHBIN C 3TOW OpraHu3aluei, 1
€e y4YacTHs B MEpOIPHATHAX, OPraHM30BAaHHBIX JTOW opraHu3aimei®. Ona ObLia
NIPUTOBOPEHa K CEMH To/aM W IIECTH MECSAIaM JIMIICHUS CBOOOABI B COOTBETCTBHHU C
nyHKToM 2 crtatbu 314 VYronoBHOro konekca. ['ocyaapcTBO-ydyacTHHUK OTMEYaeT, 4TO
3asBiieHre aBTOpa B KoHCTUTYyUHMOHHBIN cyl, nogaHHoe 4 utoHs 2020 rona, B Hacrosiiee
BpeMsi HAXOJIUTCS Ha pacCMOTPEHHU®.

4.2  Yro kacaeTcs MPHEMIIEMOCTH, TOCYAapCTBO-YYACTHHK YTBEPXKIACT, YTO aBTOp HE
ucyuepriaga BHYTPEHHHE CpEACTBA IMPABOBOHM 3aIIHTHI, ITOCKOJBKY €€ HHINBHIyaIbHOE
3asiBiieHre B KOHCTUTYHMOHHBIN CyJl’ B HACTOSINEE BPEMSI HAXOJUTCS HA PACCMOTPEHHUU U
OBUTO TIOJJAHO IMOCJIC TPEACTaBICHUS HACTOSIICTO cOOoOImIeHus. [ocynapcTBO-y4acTHHK
OTMEYaeT, YTO JKAIO0KI aBTOpa 1Mo cTathsaM 18, 19, 21, 22, 25 u 27 [1akTa HE JOBOAMIKCH 10
CBEJCHUS HH OJHOTO W3 HAIMOHAIBHBIX OpPraHoB, BKJIIOYas oOOpalleHHe B
KoHcTuTyinonHsii cyn.

4.3 B orBeT Ha yTBEpKJEHUE O BHYTPEHHUX CPEJICTBAX IPABOBOM 3aIHUTHI TOCYJapCTBO-
YYaCTHHK CChLIACTCs Ha peleHus EBporneiickoro cyaa mo npaBam 4enoBeka®, B KOTOPBIX OH

T'ocynapcTBo-yuacTHUK HE MPENCTaBIAET JOKYMEHTABHBIX TOKAa3aTeNbCTB B TIOAJIEPIKKY ITHX
0OBWHEHUI, BBIIBHHYTHIX MPOTHB aBTOPA.

B 3asBnenny, moganHoM B KOHCTHTYIIHOHHBIH Cya, COJepKaTCs IPETeH3MH 1o cTtaThsam 10
(paBeHcTBO mepen 3akoHOM), 17 (mpaBo Ha KH3HB), 19 (paBo Ha IMYHYIO CBOOOAY U 6E30MaCHOCTD),
36 (mpaBo Ha cripaBeyIMBOE Cy1e0HOe pa3oupaTenbeTBo) U 38 (HeT Haka3aHuUs 0e3 3aKoHa)
Kouncturymuu.

3akpemeHo B crathe 148 Koncruryuuu u 3akone Ne 6216.

8 European Court of Human Rights, Uzun v. Turkey (application No. 10755/13, Decision, 30 April
2013); Mercan v. Turkey (application No. 56511/16, Decision, 8 November 2016); Zihni v. Turkey
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cyeN Hmpouenypy MHAUBHAyanbHOTO oOpameHus B KoHcTuTynuonHsIi cyn 3¢ dexTHBHEIM
CPEACTBOM MPaBOBOW 3amMTHL. ['0CyNapCTBO-y4aCTHHK OTMEYAET, YTO aBTOP BBIPAXKAET
JIMIIb JIETKHE COMHEHHS B OTHOIICHHH IEPCIEKTHB YCIIEXa TaKOTO CPEICTBa MPaBOBOM
3aUTBl B TOJJEPXKKY CBOMX YyTBepKAeHMH. UYTo KacaeTcs NpPOJOIDKUTEIBHOCTH
paccMoTpeHns e B KOHCTUTYIIMOHHOM cCyne, roCyIapCTBO-YYaCTHUK YTBEPXKIAET, UTO
mocye OOBABICHHUSI YPE3BBIYAWHOTO ITIOJIOKEHUS! OBIIM NMPHHSTHI MEPHI IO COKPAIIECHHIO
CPOKOB PacCMOTPEHUS 3asIBIICHNH, HECMOTPSI Ha HEMPEABUACHHOE OTCTABAHUE, BO3HUKIIEE
B pe3yJbTaTe MOMBITKH TOCYIapCTBEHHOTO IepeBopoTa B mtoie 2016 roma. ['ocymapcTBo-
YYacTHHK yKa3bIBaeT Ha KoMuccnio o paccieoBaHHIO MEp, IPUHSTHIX B IEPHOJ] IEHCTBHA
YPE3BBIYAHHOTO IOJIOKEHNUS, KOTOpasi PacCMaTPUBACT 3asBJICHHUA 00 aJAMHHHCTPATHBHBIX
JECHCTBUAX, COBEPIICHHBIX B COOTBETCTBHUH C JEKPETAMU-3aKOHAMH, IPUHATHIMHA BO BPEMS
YpEe3BBIYAHHOTO MOJ0KeHHA. COBET MO KOMIICHCAIMAM, CO3JaHHBIH B COOTBETCTBHH C
3akoHoM Ne 6384, KoTOpHIi paccMaTpuBaeTcsi EBpOIEHCKIM Cy/IOM TIO TIpaBaM YelloBEeKa
Kak 3G (PEeKTUBHOE CPECTBO NPABOBOI 3aIIUTHI®, IPEIOCTABIISECT KOMIICHCALIUIO 3aIBUTEILSIM,
obOpatuBmMMCsT B KOHCTHTYIIMOHHBIA CyA, B CIydYasX, KacaloIIMXCS HEUCIIONHEHUS WIN
JUTUTEIIEHOTO HCIIOJIHEHNUS CyIeOHBIX PEIICHHH.

4.4  VYTBepKIOeHHWS aBTOpa, Kacaloluecs, B YACTHOCTH, OTCYTCTBHS FOPHUIANYIECKOI
TTOMOIIN W TIPEICTaBUTEIBCTBA, IUIOXUX YCIOBUI CONEPIKaHUS MO CTPaXEH, IPUHY KICHHS
K ITOJITUCAHUIO 3asBJICHUH U OTCYTCTBUS TOCTYTa K MEAUITUHCKOH IIOMOIIH, TIPEACTABICHBI
0e3 moka3aTenbCTB. [OCymapCTBO-yJaCTHHK OTMEYAeT, YTO HE MPEICTAaBICHO HHUKAKUX
(akTOB M OOBACHCHHWH OTHOCHUTEIHHO TOTO, KaK OBUIM HAapYyUICHHI IpaBa aBTOpa IO
cratesaMm 18, 21, 22, 25 u 27, 4r0 O3HA4YaeT, 4TO COOOIIEHHE IOHKHO OBITH OOBIBIEHO
HETPUEMIIEMBIM H3-32 OTCYTCTBHS 00OCHOBaHMUS.

45 TocymapcTBO-y4acTHHMK  CYHMTAaeT, YTO COOOLIEHHE MpEACTaBiIsieT  coOon
3710yTIOTpeOIICHNE IPAaBOM Ha MOZAdy »ajlo0bl B CBSA3U C HCIOIB30BAHUEM OCKOPOUTEIBHBIX
U TOJUTHYECKH MOTHBHPOBAHHBIX (DOPMYJIMPOBOK M TPEACTABICHHEM HEIOCTOBEPHBIX
YTBEpKIACHUH. ABTOp yTBEPXKIAeT, 4TO OHA HE CMOIJA JOJDKHBIM 00pa3oM MOATOTOBUTH
CBOIO 3alIUTy M OblIa BBIHYXKJICHA MTOJIHCATh JOKYMEHTHI, IPH 3TOM yMaJldnBasi, 4TO OHA
OblTa TpeJCTaBIeHa B XO/€ BCEro CyAeOHOro pa3OMpaTenbcTBa M YTO BCE €€ ITOKa3aHUs
ObUTM B3ATHl B TIPUCYTCTBMM ajJBOKaTa. [ OCylapCTBO-YYacTHHK TakKe OTBEpraer
YTBEpK/IEHHS aBTOpa 00 OTKa3e B MEAMIIMHCKOW IOMOIIM M 3asBIISET, YTO OHA MOJTydaja
JIeKapcTBa M JICYWIach y Bpaueh-CIIeIIaIuCTOB.

4.6  Yro kacaeTcs yTBep:KIeHHI aBTopa mo crathsM 6, 7 m 10 Ilakra, rocymapcTBo-
YYaCTHHUK 3asiBJISIET, YTO aBTOp ObUIa OCMOTpEHa 10 MpHOBITHH B TIOpbMy. Eif Obuta
PEKOMEH/IOBaHa Olepanys 10 yJaJeHUI0 KaMHEH B JKEJYHOM My3bIpe, OT KOTOPOH OHa
oTkazanmach 28 mexabps 2019 roma. B TropeMHOM na3apere ee IEBSTH pa3 OCMaTpPHBAIM,
JISYMITH ¥ CHAOXaJM JiekapcTBaMH. Tpy pasza OHa MPOXOMiIa JICYCHNE B TOCYAapCTBEHHON
OonbHMIlE OCKHMIIEXHpa M YeThIpe pa3a y TIOPEMHOro cromarojora. Yro kacaercs
YTBEP>K/I€HHS aBTOpa O IPEIOCTABICHNH HEJOCTATOYHOTO MIUTAHUS, TOCY IapCTBO-YYaCTHUK
3asBisieT, yTo 30 MapTa 2020 rosa TIOpEMHBIA Bpay peKOMEHI0BaN €l COOTBETCTBYIOLIYIO
JMETy B CBSI3W C HAJIMYHMEM y Hee KaMHEH B )KeTYHOM my3bIpe. boiee Toro, rocynapcrso-
YYaCTHUK OTMEYaeT, YTO HUYTO B €€ MEAUIUHCKHUX JOKYMEHTAX He YKa3bIBaeT Ha TO, UTO €€
COCTOSTHHE OBIJIO BBI3BAHO JIMIICHWEM MUINU. YTO Kacaercs yCIOBHH ee coJlepiKaHHs,
roCyJapCTBO-yYaCTHUK  yTBEpPXKJIA€T, UYTO TIOPEMHBIE  KaMepbl  COOTBETCTBYIOT
MEXKTyHapOAHBIM CTaHIApPTaM U OTKPBITHI Ul PETYIISIPHBIX MPOBEPOK. ABTOp HE MojaBaa
OoQHIMATBbHBIX Kano0 B KakHe-TMOO0 MHCTAHIMH B CBSI3M C YTBEPXKICHUSAMH O IBITKaX U
KECTOKOM OOpaleHUH WM O HEeJIOCTAaTKE WM KayecTBE MUTaHMA. [ 0CyaapcTBO-ydacTHHK
TaKkKe OTMEYAEeT, YTO OHA HEe 00paTHIIACh 32 BpeMEHHBIMU MepaMy B KOHCTUTYIMOHHBIH ¢y 11,
yTBepxkJast 00 0TKa3e B MEAMIMHCKON TIOMOIIH U TTOCIIEIYIOIEM PHCKE JUIS €€ KU3HHU.

4.7 B oTHOomeHMH yTBEp)KAEHHH aBTopa mo cratesiM 9 u 14 Ilakra rocynapcrso-
YUYaCTHHK 3asBJISIET, YTO OHA ObUIa HEMEIUIEHHO NMPOMH()OPMHUPOBAHA O MPUYNHAX CBOETO
apecta M O CBOMX IIpaBax. BrocmencTBum ee moka3aHusi ObUIM B3SITHI B IPHCYTCTBHU

(application No. 59061/16, Decision, 29 November 2016); u Catal v. Turkey
(application No. 2873/17, Decision, 7 March 2017).

9 European Court of Human Rights, Turgut and others v. Turkey (application No. 4860/09, Decision,
26 March 2013).
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azBokara. YTo KacaeTcsi HCIMOIB30BAHUSI CHUCTEMBI BHACOKOH(GEPEHLUH ISl CyneOHOTro
pa3dupaTenbCTBa, TOCYJapCTBO-YIaCTHHK YTBEP)KIAET, YTO 3TO HE YIIEMIIAIIO IIPAaBO aBTOpa
Ha CTIpaBeNINBOE CyAeOHOE pa3OUpaTeNbCTBO, IIOCKOIBKY HE IPETATCTBOBAJIO €€ JOCTYITY K
JIOKa3aTeNbCTBAM, HX MPEACTABICHUIO W OCNAPUBAHMIO WM B3aHMMOJCHCTBHIO C
MIPUCYTCTBYIOIINMH B 3aiie cyaa. Kpome Toro, aBTOp HE MpocwiIa IMYHO PUCYTCTBOBATh Ha
cyneOHBIX 3acemaHusaX. [ ocyIapcTBO-y4acTHIK OTMEYaEeT, 9To EBporeiickuii cyx 1mo mpaBaM
YeJIOBEKa IOCTAHOBMIJI, YTO CyIEOHbBIE CIYIIaHUWs, MPOBOAWUMBIE C IIOMOINBIO CHCTEM
BHACOKOH(EPEHIINN, He HAPYIIAIOT MIPAaBO Ha CIpaBeAJINBOE CyneOHOe pa3dHpaTenbCTBO,
€CIIM TIOACYJUMBIE MOTYT aJ€KBaTHO BHJAETbH, CIBIIIATh M Y9acTBOBATh B IPOIECCE U HE
OKAa3bIBAIOTCSI B HEOJIATONPUATHOM HOJIOKEHHH IIPH OCYIIECTBICHUH CBOCH 3ammThI .

4.8 3amepxaHne aBTOpa OBUIO IPOWM3BENEHO B COOTBETCTBHH C IyHKTOM 3 cratbu 100
YTOJOBHO-TIPOLIECCYAIBHOTO ~ KOZAEKCA, KOTOpas IpeaycMaTpUBaeT OCHOBaHHS  JUIs
3aiepKaHMs NIPU HAJIMYMU CEPhE3HBIX ITOJO3PEHUN B COBEPLICHHH MPECTYIUICHUH IPOTHB
KOHCTUTYLIMOHHOTO CTpPOst M ero (YHKIMOHMPOBAaHHA'. VY4uTbIBas OOBHHEHUS H
abCcoNoTHBII pHCK Tobera B Jiele aBTOPa, TOCYAApCTBO-YYACTHHK YTBEPIKAACT, UYTO
anbTepHATHBBI ObUTH OBl HeaJeKBaTHHIMH. KpoMme TOro, 3aKOHHOCTh €e COICpIKaHUs IO
CTpaxeil perysipHO epecMaTpUBAIach COOTBETCTBYOIINM HAIIMOHATIBHBIM CyIIOM, H aBTOP
MMeNa BOBMOXKHOCTh 00’KaJIOBaTh PELICHHE O ¢ OCY)KIACHHU U IMOJaTh MHAWBHIYaJbHOES
XonaraiicTBo B KOHCTUTYIIMOHHBIH cya. UTo KacaeTcsi He3aBUCUMOCTH CyJIei, TOCyaapCTBO-
YYaCTHUK YTBEp)KAaeT, 4yTo B KOHCTHTYLMM YETKO YKa3aHO, YTO 3aKOHOIATENbHas H
UCIIOHUTEINIbHAS BIIACTh HE MOJKET JaBaTh yKa3aHUs CyIbAM 2. YTBEp)KICHHUS aBTOPA O TOM,
YTO ee SKOOBI MPUHYKAAIHM IPHHATH COCTaBJICHHBIC 3asBJICHUS M YTO €€ aJBOKaTy M el
caMoil OBIIO OTKA3aHO B JAOCTYIEC K MaTepHanaM Jelia, sBIAI0TCS HeOOOCHOBAHHBIMU M HE
OBLIH O(QHIMAIBHO 3asBJICHBI B KAKOM-TH00 HALMOHAIILHOM OpraHe.

4.9  TocymapcTBO-y4acTHHK ONPOBEPracT YTBEP)KACHUS 1o cTathe 15 IakTa, MOCKOIBKY
aBTOp ObUIa OOBHHEHa W OCYXX/CHA 3a YrOJIOBHOE MpECTYIUICHUE'®, mpexycMOTpeHHOe
3akoHOM. Kpome Toro, Teppopuctuueckas opranuzamus Perymriaxa Obuta o(UIMANTBEHO
NpU3HAHA BIACTAMH TEPPOPUCTHYCSCKON OpraHu3anuei .

4.10 Yro kacaercs yTBep>KACHHUH aBTopa mo crathaMm 18, 19, 21, 22 u 25, rocynapcTBo-
YYaCTHHK OIIPOBEPTaeT yTBEPXKICHHUE O TOM, YTO aBTOp ObUIa OTpaHWYEHa B CBOOO/IE MBICIIH,
COBECTH M PEITUTHH, TOCKOJIBKY (aKThl, JOKA3aTeIbCTBA M OOBHHEHMS, BEIIBUHYTHIE IPOTHB
Hee, KacaJliCh TOJBKO €€ WIEHCTBA B BOOPY)KEHHOW opranuzaniy. OHO Takke 0TMEYaeT, 9To
aBTOp ocmapuBaeT (aKT 3arpy3Kd M UCITOb30BaHus npmioxkenus ByLock, HO He oneHky
9THX JoKa3zarenbcTB. OHO yTBepxaaeT, uto KaccannoHuslii cyn 1 KOHCTUTYIIMOHHBIH cy 1t
YCTAHOBIJIM, YTO 3arpy3ka M HMCIoyib30BaHue npwioxkeHns: ByLock sBnsercs pemaronym
JI0Ka3aTeNbCTBOM WICHCTBA B TEPPOPHCTHUECKOW opraHm3anmu Peryiaxa, MOCKOIBKY
NIPWIOKeHWEe He OBUIO JOCTYITHO IS 3arpy3kd B TO BpeMs M OBUIO YCTaHOBJIEHO
UCKJIIOYNTEIHHO WIEHAMH OPTaHM3allMM C MOMOIIBI0 BHEIIHEro cepBepa. 'ocynapcrso-
YYacTHHK Jajee 3asBIsieT, 4TO YTBEp)KAEHHWs aBTopa mo crartbe 22 [lakra sBisIOTCA
HeoOocHOBaHHbIMHU. [JIBmkeHue [roneHa He sBiseTcs OPUAMYECKH O(GOPMIICHHBIM
00BEMHEHNEM. Bynyun BOOPYKECHHON TepPOPUCTUUECKOI opraHu3anuen,
TeppopucTHIecKas opranuzanys Oerysaxa He MOXKET ObITh NpU3HAHA 00BETUHEHUEM JUTS
neneit cratbu 22. HakoHel, rocy1apcTBO-y4acTHHK CUMTAET, YTO YTBEPXKACHUS aBTOPA 1O
cTatbe 25 SABJIAIOTCS HEYMECTHBIMH W HEOOOCHOBAaHHBIMH M YTO HET HMKAaKHX ITPU3HAKOB
JUCKPUMHUHAIIMOHHOTO O0paIIeHus ¢ aBTOPOM IO CMbIciy crarbu 27 [lakra.

10

11
12
13
14

European Court of Human Rights, Golubev v. Russia (application No. 26260/02, Decision,

9 November 2006); u Asciutto v. Italy (application No. 35795/02, Judgment, 27 November 2007).
Crozia BXOAAT MPECTYIUICHUS, IpeycMoTpeHHbIe cTaThiMu 309-315 YronoBHOro koaekca.
Koncturynus, ct. 138.

YromoBHbIH KOJIEKC, CT. 314.

Ilo PECHICHUIO Cosera HaIIPIOHaJILHOP‘I 0e30IacHOCTH TEPPOPUCTHUICCKAA OpTaHHU3alnsd qbeTyJ'[J'IaX&
OblIa BKIIFOUYEHA B CIIHCOK TCPPOPUCTUICCKUX OpI‘aHPI3aIIPIﬁ. KaccaILI/IOHHHﬁ cyn 24 arperst

2017 rona mocTaHOBMII, YTO TeppoOpUCTHUECKast opranu3anus deryiuiaxa sBIsSETCs BOOPYKEHHOH
TEPPOPUCTUUECKOI OpraHu3alnuen.
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KoMMeHTapuu aBTOpa K 3aMe4aHHsIM rocyAapcTBa-y4acTHHKA OTHOCHTEJIbHO
MPUEMJIEMOCTH U CYLIecTBA CO00LIeHHs

51 31 pexabps 2020 roma aBTOp TpeACTaBWIa KOMMEHTApHH K 3aMEYaHHSIM
rocyapcTBa-y4acTHHKA OTHOCHTEIBHO IPUEMIIEMOCTH U cylecTBa nena. OHa yTBepKIaeT,
4TO, XOTA €€ 3asBIeHue B KOHCTUTYIMOHHEBIN CyJ OBIIO MOAAHO MOCIIe NOAAYH COOOLICHHS,
TEeM He MEHee 3TO NPOM30LUIO 0 paccMOTpeHHs KoMuTeToM Bompoca O MpUEMIICMOCTH
coobuieHus .

5.2  ABTOp TOBTOpSET, YTO OHA HCYepHala BCE IOCTYIHBbIE BHYTPEHHHE CpEICTBa
IIPaBOBOM 3aIUTHI, M YTBEPXKIAET, YTO HHAUBHAyaIbHOE oOparieHne B KOHCTHTYIMOHHBIH
Cyn ABiseTcs Hea(PEKTUBHBIM U HEOIIPABAAHHO 3aTAHYTHIM CPEACTBOM IIPABOBOH 3aIIUTHI.
ABTOp yTBepkaaeT, uto cam CyJI cHen ero 4pe3BbluaifHbIM CPEICTBOM IPABOBOM 3aIUTHI'®,
KOTOpOE, CIIE[OBATENIbHO, SBIsETCS HEIPPEKTUBHBIM M He Tpedyer wucuepnanusil’.
OHna manee yTBEpXIaeT, 4TO pemleHHs EBpomelickoro cyma o TmpaBaM dYeloOBeKa,
YIOMSIHYTBIE TOCYJaPCTBOM-YIaCTHUKOM, HE HMEIOT OTHOLICHNUS K €€ JIEITy, TOCKOJIbKY OHH
KacaroTCsl HAJIMYHs CPEACTB MPAaBOBOM 3aIUTHI OT YBOJBHCHHWI Ha OCHOBAaHHWH JEKPETOB-
3aKOHOB B YCJIOBHSAX UPE3BBIYAHHOTO MOIOKEHHS.

5.3  ABTOp MOBTOpSCT CBOE YTBEPXKICHHE O TOM, YTO MHIWBHAyalbHOE OOpalieHHE B
KoHCTUTYIIMOHHEIN Cy[l HE [aeT pa3yMHBIX INEPCIEKTHB Ha YCIeX, yKa3blBas Ha CIIydaw,
KOT/1a HIKECTOSIIINE CY bl MTHOPUPOBAIX perieHust KOHCTUTYIIHOHHOTO Cyaa. JTO MPUBEIIO
K ToMy, uTo EBpormeicknili cya mo mpaBaM dYenoBeKa MOCTAHOBWII, YTO CYIIECTBYIOT
CepBhE3HBIC COMHEHUSI OTHOCHTENBHO 3 (QEKTUBHOCTH TOTO CPEICTBA IPABOBON 3aIIUTHI B
JeTax, KacaloIUXCsl IpeNBapUTEIbHOrO 3akimoueHus. [1o3ToMy OHa yTBepXKIaeT, 4To
HEIb3s 0)KUAATh, YTO OHA MCUYEPIIACT 3TO CPEACTBO NPABOBOW 3aIUTHI, KOTOPOE HE JTOIDKHO
cunTathest 3PPEKTUBHBIM B COOTBETCTBHM C IyHKTOM 2 b) crathnm 5 DakyabTaTHBHOTO
MIPOTOKOIA.

54  Yro Kacaercs UIMTEIHHOCTH PacCMOTPEHMs WHIMBHIYAIBHOTO XoJaraiicTBa B
KoHCTHTYIIMOHHOM cyJie, aBTOp CChIIaeTCs Ha NMPaBOBYIO MpakTHKy Kommurera, cormacHo
KOTOPO#i OH CYeJI 3TO CPEICTBO 3AIIKUTHI HEOMIPABIAHHO 3aTIHYTHIM S, YUHUThIBAsK KOJIHYECTBO
OKHJAIONINX PACCMOTPEHUSI 3asBICHUH W 3asBICHUM, €XEroJHO paccMaTpHBAEMBbIX
KoHCTHTYIIMOHHBIM Cy/0M, aBTOp yTBepxkaaeT, uro Cyny morpedyercs moaropa roaa Juis
paccCMOTpPEHHUS e 3asiBJIEHHS, B JOIOJHEHHE K JBYM rojaM, IPOIIEIIIUM C MOMEHTa ee
MIEPBBIX MOMBITOK HCUYEPNaTh BHYTPEHHUE CPEACTBA MIPABOBOM 3aIUTEI.

5.5  ABTop oTpHmaeT, 4To Mojava 3asBICHIS 0 KoMIeHcauy B COBET IO KOMIICHCAITHSIM
sBIsieTcss  A((QEKTUBHBIM CPEACTBOM IPABOBOW 3allUTHL. JTa MpOIEaypa KacaeTrcs
3asBIICHHUI, TIOJaHHBIX B EBpOIEHCKUII cyx MO IpaBaM YeloBeKa, YTO HE OTHOCHUTCS K ee
neny. [ToCKOIBKY CpelcTBO MPaBOBOM 3aIIUTHI, KOTOPOTO TOOUBAETCS aBTOP, 3aKIFOUACTCS
B €€ OCBOOOXICHUH, OHA YTBEPIKAAET, UTO HCK O KOMICHCAIH He OyneT 3pPeKTHBHBIM U
HE JIaCT Pa3yMHBIX MMEPCIEKTUB HA yCIieX B 3TOM CMbIcie. ABTOp otMeuaet, uto Komurer?!®
u EBporieiickuii ¢y mo npaBaM uesnoBeka’® OTKIOHUIIA apTyMEHT roCyJapcTBa-y4acTHUKA O
HETPUEMIIEMOCTH B CBSI3H C HEIMPEICTAaBICHHEM HCKa O KOMIIEHCAMW MO craThe 141
YT0oJI0BHO-TIPOIIECCYANTBHOIO KOAEKCAa Ha AHAJIOTMYHBIX OCHOBAaHUSX, CUMTas, YTO 3TO
CPECTBO MPABOBOM 3alllUThl HE MOJIOKUT KOHELl NPEABAPUTEIBHOMY 3aKIIFOUEHHUIO aBTOpa.
Xotst EBpomelickuii cyn mo mpaBaM YeloBeKa ITOCTAHOBWII, 4To oOpamieHue B CoBeT mo
KOMIICHCAIMSIM MOXET 00eCIeuuTh BO3MEIICHHE yiepOa B Jele, KacamleMcs npaBa Ha
COOCTBEHHOCTh, 3TO TIOCTAHOBJICHHE HE MOXKET OBITh NPUMEHCHO K 3asBICHUSAM,
TPeOYIOMUM MPEKPAIICHUS JTUIICHHUS CBOOOIBI.

15 European Court of Human Rights, Kavala v. Tiirkiye (application No. 28749/18, Judgment, 11 July
2022).

16 Annual report of the Constitutional Court, 2017.

7 Akmamoe npomue Keipavisemana (CCPR/C/115/D/2052/2011).

18 Esuenux u op. npomus Typyuu (CCPR/C/125/D/2980/2017).

19 Tam xe.

20 European Court of Human Rights, Alpay v. Turkey (application No. 16538/17, Judgment,
20 March 2018); Altan v. Turkey (application No. 13237/17, Judgment, 20 March 2018);
u Demirtag v. Turkey (application No. 14305/17, Judgment, 22 December 2020).
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5.6  ABTOp OoTpHIIACT, YTO €€ COOOIICHHE MTPEACTABISACT COO0H 30y IOTPEOICHHE TIPAaBOM
Ha TpeJCTaBIeHHE COOOIICHHUH, MOCKOJIIbKY OHO Obulo mpeactaBieHo Komurety B
YyCTaHOBJICHHBIN CpoK. Ee yTBepikieHHs He ObUTH HH OCKOPOUTENbHBIMH, HU HOJIUTHICCKU
MOTHBHPOBAHHBIMH, HO OBUIH MTOKPEIICHBI BEIBOAaME Pabodeil rpymiibl o POU3BOIbHBIM
3ajJiepiKaHUsIM; OHH OBbLIM HAampaBlICHbl HAa TO, YTOOBI MOMYEPKHYTH TOT (DAKT, UYTO
MOCNIE/IOBATENIM  JBIDKCHUST [TONleHa CYMTAIOTCS MOJMTHYECKHMH TMPOTUBHUKAMHU U
3aJIePIKUBAIOTCS HA TUCKPUMHUHALIHOHHOW OCHOBE??.

5.7  ABTOp OTBepraer yTBEp)KACHHE TOCYIapCTBa-ydaCTHHKAa O HEOOOCHOBAaHHOCTH €€
MPETeH3WH M 3asABNISET, YTO B XOAE BHYTPHUIOCYJapCTBEHHOTO pa30MpaTesNbcTBa OHA
IpeAcTaBuIa OOBSICHEHNS TOTO, Kak ObUIM HapymeHel ee mpaBa no IlakTy, KoTopsle
MOTy4YWIN JajbHEHIIee pa3BUTHE B €€ KOMMEHTApHsAX IO cymiecTBy nena. OHa BHOBb
3asIBJISIET, YTO €€ apeCcT U COAEPKaHUE MO CTPAXeH HapyILIaloT ee IpaBa 1o MyHKTaM 1 u 2
crate 9 IlakTa M mpoTMBOpEYaT BHYTPCHHEMY 3aKOHOAATEIBCTBY, ITOCKOJIBKY HHUKAKHE
JI0Ka3aTeNbCTBA HE AEMOHCTPHPYIOT CEPbE3HBIX IOJO3PEHUI B TOM, YTO OHA COBEpIIMIA
NIPECTYIJICHHE, a CKOpee KacaloTcs pPa3pelIeHHBIX 3aKOHOM JEHCTBHH, 3alIHIIAaeMbIX
[NaktoM. B oTHOmeHnn myHKTa 2 cTathu 9 u myHKkTa 3 a) crateu 14 [lakta aBTOp BHOBB
3asBJIAET, YTO B MOMEHT apecTa eif He Obula MpenoCTaBleHA KOHKpETHas WH(popManus
OTHOCHTENBHO MPEABSIBISICMbIX €if 0OBUHEHUH, TOMUMO OOIIMX IPABOBBIX OCHOBAHUH LIS
ee apecra.

5.8 ABTOp BHOBb 3asBIISIET, YTO, HECMOTPS HA TO, YTO OHA MONPOCHIIA IPUCYTCTBOBAThH
Ha CyAeOHOM 3acelaHNH, €€ X0aTaiicTBO OBIJIO OTKIIOHEHO, M OHA ObUIA MOKIIIOYEHA K 321y
cyna uepes cucTeMy BHICOKOH(pepeHInu B HapymeHue myHkta 3 d) crateu 14 Ilakra. OHa
TaKke MOBTOPSIET BCE MIPETECH3NH, BBIIBUHYTHIC MO MyHKTY 3 b), €) u g) crathu 14 IlakTa B
€e NepBOHAYAILHOM IIPEJCTABICHUH, W YTBEPXKIAET, YTO HEOOECIeYEeHNE HaJIeXKaIIero
CTaHAapTa MEOWIMHCKOTO OOCIyXXHMBaHMA MOXCET TalKke HapymiaTb TapaHTHH
CIPaBeIUIMBOTO CyAeOHOTo pa3duparenbCTBa 0 cTaThe 1422,

5.9  ABTOp BHOBH 3afBIIICT, YTO, XOTS OHA OTPHIACT WCIIONH30BAaHUC MPHIOKCHUSI
ByLock, mumenre cBo00 151 HA OCHOBaHHH OJIHOTO JIAIIG UcTonb3oBaHust ByLock sBisercs
MPOU3BOJBHBIM, TIOCKOIIBKY OHO SIBJSICTCS  pe3yJNbTaTOM  OCYIISCTBICHHS IIPaB,
samuiaeMsix crarbeil 19 Tlakra?®. AHaNOrHYHBIM 00pa30M aBTOP MOBTOPSET, YTO HATHYKE
cueta B banke «Acs» SBIISIETCS 3aKOHHBIM JIEMCTBHEM, 3alllMIIAEMBIM CTaThIMH 21 u 22
ITakTa?.

5.10 XorTs aBTOp OTPHUIIAET BBIABHHYTHIE IPOTHUB Hee OOBMHEHHSI, OHA BHOBB 3asBIISIET, UTO
HaJgWuMe cuyeta B baHke «Acs» W WcHons3oBaHue Tpwiokenus BylLock wHe Obuim
KBATM(UIIMPOBAHbEI KaK MPECTYIUIEHHs, KOT/la OHa OBIIa apeCTOBaHa, a 3aTeM OCYKJIEHA U
MIPUTOBOPEHA, U UTO €€ COEPKAHKE MO/ CTPasKel Ha 3TOM OCHOBAHHMHU HAapyIIaeT cTaThio 15
ITakTa®.

5.11 ABTOp BHOBB 3asBIISICT, YTO YCJIOBHS €€ COJIEPKAaHUS IO/ CTpaked pPaBHO3HAUHBI
HapyIleHUro ctathi 7 [1akTa, HOCKOIbKY OHA HAXOJHIIACH B IIEPEIIOTHEHHOMN KaMepe?®, Oblia
BBIHYX/IEHa CIaTh HA IOJly M HE HMeNa JOCTyHna K ropsdell Boae W Tyajeram,
NIPUCTIOCOOJIEHHBIM K COCTOSTHHIO €€ KOJIEHeH. ABTOp YTBEPIKAAeT, 4YTO MEphl rOCyAapCTBa-
yY4aCTHHKAa IO CHIDKEHHIO TIEPENOJIHEHHOCTH TIOPEM SIBISIIOTCA HEAOCTaTOYHBIMHU.
OHa npUBOAUT HECKOJBKO perieHuil EBponeiickoro cyaa mo mpasaM uesoBeKa, B KOTOPBIX
Cyn ycraHOBWJI HapylIEHHME 3ampeTa MBITOK [0 NPHYUHE YCIOBHH COJEp:KaHUS TOJ
CTpaxeil, aHAIOTUYHBIX YCIOBHSAM €€ COICPIKAHMUS MO CTpaxeit?’.

21
22
23
24
25
26

27

Cwm. A/HRC/WGAD/2020/47 u AIHRC/WGAD/2019/53.

Cwm. E/CN.4/2005/6.

A/HRC/WGAD/2020/30, . 87.

A/HRC/WGAD/2020/2, nim. 72—-73.

ABTOp cChUTaeTCs Ha Esuenux u op. npomue Typyuu.

ABTOp yTBEpXkK/aeT, YTO OHA HAXOIUTCS B TIOPEMHOH KaMepe, pacCUUTaHHON Ha 7 4eJI0BeK, BMecTe
¢ 14 npyriMu 3aKITFOYeHHBIMH.

European Court of Human Rights, J.M.B. and others v. France (application No. 9671/15, Judgment,
30 January 2020); Torregiani and others v. Italy (application No. 43517/09 and others, Judgment,

8 January 2013); u Sulejmanovic v. Italy (application No. 22635/03, Judgment, 16 July 2009).
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5.12 ABTOop ompoBepracT 3aMEYaHUS TOCYAapPCTBa-y4acTHHKA B OTHOIICHHH €€
yTBepxkIeHnid 1mo crtarbe 6 Ilakta. B MeaMIWHCKOM 3aKiIIOYEHHWH, NPWIOKEHHOM K
3aMEYaHUSAM TOCyNapCTBa-y4acTHUKA, HE CONEPXKUTCA MOApoOHONW uHpOpMamum o
XPOHHYECKOM pEBMAaTH3ME aBTOpa. ABTOP YTBEpXKAAeT, 4TO, HECMOTPS Ha IHETHYECKUE
MIPEIICAHM, COACPIKAIINECs B 3aKITIOUYCHUH, aAMIHUCTPAIHS TIOPHMBI TaK W HE MIPHHSIIA
COOTBETCTBYIOIIUX Mep, U e Tak 1 He OblI1a oOecrieueHa HaajieKalas aueta. ABTOp TakKe
YTBEpIKIAeT, 9TO OHA HIUKOT/Ia HE IPOXOIIIa KOMILIEKCHOTO MEIUIIMHCKOTO 00CIIeTOBaHMS,
B TOM YHCJIE Y PEBMATOJIOTa, C TEM YTOOBI BJIACTH MOTJIH IIPEJIOCTaBUTh il HEOOXOIUMYIO
MEAUIITHCKYIO TIOMOIITH.

5.13 ABTOp ompoBepraeT yTBEpKIEHHE TOCYAapcTBa-ydyaCTHHKAa O TOM, YTO OHa HE
ucuepnaiga BHYTPEHHHE CPEACTBA IPABOBON 3aIIMTHl B OTHOIICHHM CBOMX >Kajlo0 IO
cratesam 18, 19, 21, 22, 25 u 27 ITakra. OHa ociopwiia 0OOBUHEHNE B HAIMIHHU cueTa B banke
«Acs», KOTOpOE, TI0 €e YTBEP)KACHHIO, KaK ACHCTBHE 3aIUIICHO cTaThsmu 21, 25, 26 u 27
[NakTa, B cBOMX 3asBieHUAX B 3-#f CyZ MO TSDKKAM YTOJIOBHBIM INPECTYIDICHUSM MaHHCHI,
Pernonanshsiii cyn U3mupa u Kaccaunonssiii cyn.

5.14 HaxoHenm, aBTOp OTBEpraer, 4YTO €€ YTBEP)KACHHSA, Kacalolluecsi OTKa3a B
MEIUIMHCKOHN MTOMOIIH, OTCYTCTBHS BOJIBI M IHIIH, a TAKXKE IUIOXUX YCIOBHH CONCpKaHHs
IIOJ CTPaKeH, SBISIFOTCS HEOOOCHOBAHHBIMH. ABTOP MOBTOPSAET, YTO aJMHHHCTPALUH
TIOPbMBI OBUIM TIOJAHBI MHOTOYMCIICHHBIC METHUIMU C IPOCBKOOI O IpenocTaBICHUH
MEIUIMHCKON MOMOIIH, ocTaBmnecs 0e3 orBeTa. Ilocnenyromue MeTHIUM, TOAAHHBIE B
Kommynukanuonnsiii uentp npu Ilpesunente u B 3-ii Cya 1O TSDKKMM YTrOJIOBHBIM
MpecTyIIeHUsIM MaHHUCHI, Kacaluch OTCYTCTBHS MEANIIMHCKON OMOIIH, JISKAPCTB U BOJBI
JUTSL TIPUHSATHSA TyTa.

Jlono/IHNTe IbHBIE 3aMeYaHUS TOCYIapCTBA-YYACTHHKA

6.1 7 mas 2021 roga rocy1apcTBO-y4aCTHUK MPENCTABUIIO TOTMOIHUTEIbHBIEC 3aMEUaHUS
[0 TPHEMJIEMOCTH W CYIIECTBY >KaJOOBI, MOATBEPAWB €€ HEIPHUEMIIEMOCTh B CBS3H C
HeHcuepraHiueM BHYTPCHHHX CPEICTB MPABOBOH 3alllUTHI B CBETE HAXOJIIICTOCS Ha
paccmoTpeHnn  KOHCTHTYIIMOHHOTO Ccyna  XofaTaiicTBa aBTopa. UTo  Kacaercs
3¢ (GEKTHBHOCTH 3TOT0 KOHKPETHOTO CpPEACTBA MPABOBOH 3aIIUTHI, TOCYAAPCTBO-YIACTHUK
yTBEpXKIaeT, 49ro pemeHus KOHCTHTYIHMOHHOTO CyJa HMEIOT HOPUANYECKYIO CHITY,
00s13aTeNbHBI ISl BCEX OPraHOB TOCYAapCcTBa H, CJIEIOBATENBHO, HE MOTYT OBITh
MIPOUTHOPHPOBAHEI COOTBETCTBYIOIIMMH OpPraHAMH BJIAcTH. [ OCYZapCTBO-y4aCTHUK
TOTYePKUBACT, UTO B [ese ¥3yna EBpoOTIeHCcKuii Cy IO ITpaBaM 4elloBeKa IPHUIIET K BEIBOY,
9T0 Tporeaypa B KOHCTUTYIIMOHHOM Cy[e SIBIIAETCS HAIJIC)KAIIUM MEXaHH3MOM 3aIllUThI
[paB YeJoBeKa U JIOJDKHA ObITh ncueprana®®, ['ocy1apcTBO-y4aCTHHK CUUTACT, YTO PEIICHHS
EBpomneiickoro cyga mo mpaBaM dYellOBeKa, Ha KOTOPBIC CCBUIACTCS aBTOP, HE HMEIOT
OTHOIICHHUS K KOHKPETHOHM CUTyallMd aBTOpa W BBOIAT B 3a0Ny)KICHUE, TIOCKOJIBKY B €€
ciIydae ee MHINBUAYaIbHOE X0/IaTaliCTBO BCE €IIe HAXOAUTCS Ha PACCMOTPEHUH.

6.2 TocymapcTBO-y4aCTHHK  OTKJIOHAET  YTBEp)KAEHHE  aBTOpa  OTHOCHTENHHO
HEOOOCHOBAaHHOM 3aIEP’KKHU TPOIEYPhl PACCMOTPEHNSI MHIMBHAYaAJILHOTO XOAaTaliCTBa B
CBETE TOr0, 4YTO OHA HE MBITANach HCUEPHATh TO KOHKPETHOE CPEACTBO NMPABOBOM 3aIUTHI.
3ajepikka B MIECTb MECSIEB, CYMTasl C JIaThl BTOPOTro oOpaiieHust aBTopa B Komurer, He
JI0OJDKHA CYMTAThCS HEOOOCHOBAHHOI B cBeTe MpaBOBOM npakTuku Komurera?.

6.3  T'ocymapcTBO-y4acTHHK 3asBIISICT O HCOOOCHOBAHHOCTH YTBEPKICHUIA aBTOPA O TOM,
YTO eif He COOOUIMIN O MPUYHMHAX €€ apecTa U He MPEIOCTABIUIIA MEAUIIMHCKYIO TOMOIIb, H
B CBOHX IIEPBOHAYAJTIBHBIX 3aMEYaHUSIX MPUBOAUT JOKa3aTeabcTBa oOpaTtHoro. Kpome toro,
OHO COXAlIeeT, YTO aBTOP MPHUBOJIUT HEYMECTHBIC IIPUMEPHI JPYTUX JIENI WIH HHPOPMAIIHIO
00 00mMX YCIOBHAX COJCpXKaHUS TMOJ cTpaxked B Typuoum, KOTOpBIE HE KacaroTCs
cnenuduKkA ee Jena W IMPEICTaBIIOT cOo00M  3J0ymOTpeOJIeHHE MPOLeAypoit
WH/IWBUATYATBHBIX COOOIICHHH.

6.4  TocymapcTBO-ydacTHUK yTBepknaer, 4ro 16 suBaps 2020 roma MemunuHCKas
KOMMCCHS TOCYAapCTBEHHON OOJIHHIBI DCKUILEXUPA COOOIINIIA, YTO COCTOSIHUE 3710POBbS

28 European Court of Human Rights, Uzun v. Turkey.
2 TocynapcTBO-y4acTHUK cebLiaercs Ha Lfiondens npomus Kanadwr (CCPR/C/89/D/1341/2005).
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aBTOpa HE TpeOyeT OTCPOUYKH TIOPEMHOTO 3aKNIFOYCHHSA. [ 0CyZapCTBO-yYacTHHK BHOBB
3agBIISICT, YTO aBTOpP HE HAXOAWTCS B IEPEMOIHEHHOW KaMmepe W MPOMOJDKAET IIONydYaTh
a/ICKBaTHYIO MEIHUITUHCKYIO TIOMOIIh ¥ TUTAHUE.

6.5 TocymapcTBO-y4acTHHK yTBEpXKIaeT, YTO CCBHUIKA aBTOpa Ha MHEHHs Paboueii
TPYIIIBI 10 TPOU3BOJIBHBIM 3aJIepP>KaHUsIM B ITOJJICPIKKY €€ yTBepKAeHHMIt 1o cTaTbe 9 [lakTa
BBOJIMT B 3a0ITy’KI€HHE 1 HE IMEET OTHOIICHHUS K Aeiy. OHO janiee MOATBEPIKAAET, YTO aBTOP
HHUKOIZIa HE OcliapuBaja NpenbsBIcHHOE eil oOBHHeHHWe. UTO KacaeTcsi MCIONB30BaHMS
CHCTEMbI BUICOKOH(PEPEHIIMU B X0€ CYAeOHOro pa3dupaTenbCTBa, rOCy 1apCTBO-YIaCTHHK
YTBEpKIAeT, 9TO 3TO HE ABIsIeTCS HapyuieHneM ctathil 14 Ilakra. OHO Taxke ommpoBepraer
YIBEp)KACHHE aBTOpPa O TOM, YTO OHA IPOCHJIA O JIMYHOM IIPUCYTCTBUH Ha CYHEOHBIX
3aceaHMsX.

6.6  Uto xacaercs yTBep>KIeHHI aBTOpa 1Mo cratbaMm 15, 18, 19, 21, 22, 25 u 27 [laxkra,
TOCYAapCTBO-YYaCTHUK 3asBISIET, UTO aBTOPY OBUIO NpPEABSIBICHO OOBHHEHHE HE B
HCTIONB30BaHuN npuinokerns ByLock wim Bnagennn caerom B banke «Acs», a B WICHCTBE
B BOOPY)XEHHOW TEPPOPHCTHYECKONH OpraHM3alMil B COOTBETCTBHHM CO CcTaThel 314
VYronoBHoro kojekca. I'ocynapcTBO-y4acTHHK BHOBb 3asBIISET, YTO HCIIOJIb30BAaHHE
nputoxkenns: ByLock u Hanmane cdera B banke «Acst» paccMaTpuBaInCh HAIIMOHAIBHBIMU
CyJaMH KaK Ba)KHEHIIHE T0Ka3aTeNbCTBA NIPH JOKa3bIBAHUHU €€ IPaBOHAPYIICHMS, Hapsay C
IIECTBIO ITOKA3aHMSMHU CBHJIETENICH, KOTOphle HACHTU(QHIMPOBATH aBTOpa Kak dWICHA
TeppOpUCTHYECKOI opranmzanun derymaxa.

I[OHO.]'IHI/lTeJI])Hble npeacraBjieHUust

Co cmoponul agmopa

7.1 17 mtons 2021 roga Komuter, geiicTBys 4epe3 CBOMX CIELUATIbHBIX JOKIAJIUKOB 110
HOBBIM COOOIICHHUSM B BPEMEHHBIM MepaM, TOCTAaHOBWII YIOBICTBOPUTE MMPOCKOY aBTOpa OT
8 mrons 2021 roga o mpencTaBIeHAN JOMOTHUTEIIFHOW HHPOPMALIUHU U JOKa3aTeIbCTB. UTO
KacaeTcs HEHCIIOMHIMOCTH pelieHni KOHCTUTYIIHOHHOTO cyia, aBTOp IIOBTOPSIET, 9TO 3TOT
BOTIPOC TakXke IMOoJHUMAICs EBpomneiickuM CyoM IO IpaBaM dYeloBeKa B Jenax Armawa,
Annas u Kouunmapa®.

7.2  ABTOp OTBepraeT apryMeHT IocyJapcTBa-y4acTHHKa O TOM, YTO HEOOOCHOBaHHOE
3aTSATUBaHUE HCTIOIB30BAHUS CPEJICTBA IPABOBOM 3AIUTHI IOJDKHO aHATTM3UPOBATHCS TOIBKO
B paMKax KOHKPETHOTO CpEJCTBA IPABOBOW 3aIUTHI, Oe3 ydeTa 3aJep>KKH B CyneOHOM
pa3OupaTenbCTBe 10 MoJaul MHANBUAYaIbHOTO 3asiBieHus B KoHcTuTynmonHsIi cya. Ona
YTBEpK/IaeT, 4To oOpalieHne 3a AATbHEHIIMMH CpPEICTBAMH IPABOBOW 3alUTBI MOXKET
CUNTATHCSI HEOOOCHOBAHHO 3aTSHYTHIM B CBETE€ IPOJOIDKUTEILHOCTH 3aJIeiiCTBOBAHMS
NpenbIyNIAX 3alpOIIeHHBIX CPEICTB NPaBoBOW 3amuThi®l. OHa TakkKe HE corjacHa co
CpPaBHEHHEM, IIPOBEJCHHBIM TOCYAAapPCTBOM-YYaCTHHUKOM ¢ JienioM [{iondens npomug
Kanaowi, mockonbKy B OTIMYHME OT HEro OHa MpPEACTaBMIAa OOBSCHEHHS, IOYEMY ee
oOparmenne B KOHCTUTYIIMOHHBIH Cyx OyieT HeonpaBIaHHO 3aTSHYTO.

7.3 ABTOp ompoBepraeT yTBEepiKICHHS TOCYapCTBa-YIACTHHKA O TOM, UTO €€ 3asIBICHUS
00 OTKa3e B MEIHWIMHCKOW TOMOIIY SIBISIOTCS HEOOOCHOBaHHBIMH. OHA yKa3bIBaeT, 4TO
9 mapta 2021 rona ona nonana B KommyHukanuonssiii neHtp npu [Ipesnnente npocs0y 06
oOecricueHHH €W aJeKBaTHOTO MEAWIIMHCKOTO OOCITY)KMBaHUS W JICUYCHHS B XOPOIIO
ocHareHHo! OonpHuIe. 18 sHBaps 2021 roma oHa mojana meTHIu0 B KOHCTUTYITMOHHBIH
CyJ1 10 MTOBOJly OTKa3a B MEAUIIMHCKOM MOMOIIH U TOTO, KaK 3TO HEraTMBHO MOBIIUSJIO HA €€
CrocOOHOCTh BBIPAXKaTh CBOU MBICIIH B CY/I€ M OCYIIIECTBIISATH CBOO 3alIHUTy. B meTurmu oHa
TaK)Ke YTBEPKIAET, YTO €€ 3aCTaBUJIM OTO3BaTh CBOM XOAaTaicTBa mepes aMUHUCTpaluen
TIOPBMBI C TIPOCHOOH 0 MEAUIIMHCKON IIOMOIIH JJIs1 JICYSHUST PEBMATOUIHOTO apTPUTA B UTO
€€ HECKOJIBKO pa3 MOBEpraii OOBICKY C pa3lIeBaHUEM, UTO SBISICTCS HAPYIICHUEM CTaThH 7
[Makra. Uro Kacaetcs 3TOM mocienHei xanoosl, To 2 mapta 2021 roga aBTop HoBeNa ee 10

30 European Court of Human Rights, Alpay v. Turkey; Mehmet Altan v. Turkey; u Kogintar v. Turkey

(application No. 77429/12, Decision, 1 July 2014).

8L Cwm. Kepewu npomue Januu (CERD/C/66/D/33/2003).
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cBenieHus [ maBHOW MpoOKypaTypsl Dckumiexupa, koropas 17 mas 2021 roma oTkazanach
BO30YIHTH pacciieIoBaHHE.

7.4  ABTOp yTBEp)KHAeT, YTO B CBOMX IPEICTaBICHISX B 3-1 CyI IO TSHKKAM YTOJIOBHBIM
npecTyIieHusIM Manunchl 1 KaccallmoHHBIH cy 1 OHa IPSAMO HPOCHIIA JINYHO MIPUCYTCTBOBATh
Ha CyJeOHBIX CIyIIaHuiX. PernoHansHelii cyn M3mupa 000CHOBAI HCIIOJIb30BAHUE CHCTEMBI
BHICOKOH(EPEHINH BO BpeMs CyneOHOro Iporecca aBTOpa COOOMICHHS BCIEICTBUE
0O0NBIIOrO KOJMMYECTBa Ned O NMPECTYIUICHUSX, CBA3AaHHBIX C Teppopu3MoM. Kpome Toro,
aBTOD YTBEPXKIAET, YTO B €¢ KOHKPETHOM CIIydae Takas CHcTeMa He oOecrieyrBaa rapaHTHi
cmpaBeNIUBOro cynaebHoro pasOmpartenscTBa. OHa yTBEp)KIAeT, YTO IUIOXas CBS3b
nomeriana eif HOpMaJbHO CIyIIaTh, ¥ YTO € He ITO3BOJMJIM BMEINAThCA MM 3aJaTh
Bompockl. Eif 6pUT0 0TKa3aHO B TOCTYTIE K 3am¥cH CyneOHoro pazomparenscTsa 3-m Cynom
IO TSKKAM YTOJOBHBIM IPECTYIUICHUSIM MaHHCBI, KOTOPBIA 3asiBWJI, YTO CyIeOHBIH
nporecc, B JeHCTBUTEIBHOCTH, He OB 3aIIUCaH.

Co cmoponul 2ocyoapcmea-y4acmuuka

8.1 B BepOanpHO HOTE OT 15 okTs0ps 2021 Toma rocynapcTBO-yIaCTHHK IPEACTABUIIO
JOTIOJIHUTENbHBIE 3aMedanusl. UTo kacaeTcs 3h(heKTHBHOCTH CPEACTBA MPAaBOBOH 3all[UTHI B
KoHCTHTYIIMOHHOM Cyze, TOCYAapCTBO-YYaCTHHUK yTBEpXkaaeT, 4rto pemeHus Cypa Obuin
3¢ PEKTUBHO MCTIOIHEHHBI B JIeJIaX, Ha KOTOPBIE CChUIaeTCs aBTOp, M uTo EBpomeiickuii cyx
[0 TIpaBaM 4YeJOBEKa HEOJHOKPATHO TMpPH3HABaJl 3TO CPEICTBO IPABOBOM 3aIHTHI
9 (EeKTUBHEIM B OTHOLICHHH XKaI00 JIHL, JUIICHHBIX cBOOOABI*2. OHO jHaniee yTBEpXKIaeT,
410 KOHCTUTYIMOHHBIH Cy 1 paccMaTpuBaeT 3asBJICHHs O3 TUCKPUMUHALIMK M YTO OH BBIHEC
pEIIeHHE B MONB3Y JIMI, MPECIECAYEMbIX 32 WICHCTBO B TEPPOPHCTHIECKONH OpraHU3ALUH
Odetynnaxa.

8.2  TocymapcTBO-y4acTHHK YTBEpIKIaeT, YTO oOpalieHHue aBTopa B KOHCTUTYLHOHHBII
Cy/l HelTb35l CYUTATh HEOOOCHOBAHHO 3aTSHYTBIM H UTO €€ CChUIKA Ha eno E3venuxa BBOIUT
B 3a0dyXJICHHE B TOM cMbIcie, 4To KOMHTET He cyen CpeicTBO IPaBOBOW 3alllUTHI
HEOIPaB/IaHHO 3aTSHYTHIM, a OTMETHJ HECIIOCOOHOCTh IOCYAapCTBa-y4acTHHKA JOKa3aTh
oOpartHoe.

8.3  T'ocymapcTBO-y4aCTHHK  NpEACTAaBISsIET  JIOKa3aTelNbCTBA  IpHEMa  JICKapCTB,
Ha3HAUYCHHBIX aBTOpy ¢ 6 ceHTs0pst 2018 roma mo 13 mapra 2019 roma, a Takxke
CTOMAaTOJIOTHYECKON onepanuy, IpOBEAEHHO B rocyAapcTBeHHOH OonbHuIEe. OHO cunTaeTr
YTBEpK/IeHHs aBTopa 00 OTKa3e B MEJWIMHCKOW MOMOIIM 3JI0HAaMEPEHHBIMH, HAIIOMHHas,
YTO OHA OTKA3aJacCh OT NPEII0KEHHON €1 XOJIeINCTIKTOMHUH.

8.4  UYro kacaercs oOpamieHus aBTopa B Koncrurynumonnsrit cya 18 saBaps 2021 rona,
TOCYAapCTBO-YYaCTHUK YTBEPXKIAeT, YTO aBTOP HE MOJKPEIUIIET CBOU YTBEPXKICHHUS
JoKa3arenscTBaMu. Kpome Toro, OHO oTMedaeT, 4yTo MeTUIHs OblIa IoAaHa MOocIe TOTro, KakK
aBTOp NpEJCTAaBWIIa CBOM KOMMeHTapuu KoMHTeTy, M 9TO OHM HE BBICKa3bIBAJINCH PaHEe.
locynapcTBO-y4acTHHK TakKe OTMEYaeT, 9YTO aBTOP XOAaTaliCTBOBaJa O IIPHHATHH
BpPEMEHHBIX Mep B KOHCTHTYIMOHHOM CyZe, YTBEp)KIas, YTO COCTOSIHUE €€ 310pOBbS
NIPE/ICTAaBISIET CEPbE3HYI0 YIpo3y Ul ee JKM3HM, B 4eM ed ObuIo OTKa3zaHo § sHBaps
2021 ropa.

8.5  IlpereH3uw, BRICKa3aHHBIC B OOpallleHHH e My»a B KOMMYHHUKAITMOHHBIN LIEHTP MPH
IIpesugente ot 9 mapta 2021 rona, BnepBele ynoMuHaOTcsi B Komurere, 4To 10Ka3bIBaeT,
YTO aBTOP HE Ucueplajia BHYTPEHHUE CPEACTBA NPABOBOM 3alUTHI O MOJAa4d HACTOSLIETO
coobOmennss. OHO ONpOBEpPracT YTBEPXKACHUS OTHOCUTEIFHO OOBICKOB C pa3JCBaHUEM,
KOTOpBIE caMU 110 ce0e He SABISFOTCS HapylieHneM ctathi 7 [1akTa, Kak ObLIO YCTAaHOBJICHO
I'maBHOI mpokypatypoil Ockumexupa 17 wmas 2021 roga. I'maBHasg mpokypaTypa
DCKHIIEXUpa TAKKE YCTAHOBMIIA, YTO aBTOP HUKOT/IA HE 00paIiaiach 3a MCUXOCOIHAaIbHOM
MTOMOIIEI0. ['0CyIapCcTBO-YYaCTHUK YTBEPIKAACT, YTO MPOCKOBI aBTOpa O CTPHIXKKE BOJIOC B
OTCYTCTBUE BHICOHAOIIONCHNUS OBUIA OTKIOHCHBI IO COOOpaKeHUsIM 0€30IaCHOCTH, U 3TO
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He HapymaeT ctatbio 7 Ilakta. Eff Takke ObUTO OTKa3aHO B JIOCTYIIE K HEKOTOPHIM KHUTAM
Ha aHAJIOTMYHBIX OCHOBAHHSX U B YCTAHOBICHHOM 3aKOHOM mopsimke .

8.6  T'ocymapcTBo-y4acTHHK TIOBTOpsieT, YTO B XoOZaTaiicTBe aBTopa oT 14 sHBaps
2018 roma conepxanach mpockda He 0 €€ MPUCYTCTBHH B CYJE, a O BCTPEUE CO CBUICTEIIMH,
YTO CTAJO BO3MOXKHBIM Oylaromaps cucTeMe BHAEOKOH(pepeHIHu. ['ocynapcTBO-y4acTHHK
YIBEp)KAAeT, YTO IPOBEICHNUE CIYIIaHNH B PEKUME OHJIAMH OTBEYAJIO MHTEPECaM aBTOpa.
I'ocynapcTBo-y4acTHUK OTMEYAET, YTO OHA 3alpOCHJIa BUICO3AMUCH CYACOHBIX CITyNIaHUN
Yyepe3 IIONTOpa roja IOCIe TOro, KaKk COCTOSUIOCH IocienHee ciymiaHue. CoriacHo
COOTBETCTBYIOILEMY BHYTPEHHEMY 3aKOHOAATEIBCTBY, BUCO3AIICH Paclin(ppOBBIBAIOTCS U
HepenalTcss CTOPOHaM IO HMX Ipock0e, Kak M B ciaydae aBropa. OHO yTBEpXKIAeT, 4TO
HECHOCOOHOCTh aBTOpa HE3aMEIMTEIBHO 3alpOCUTh BHICO3ANHCH M HAIllPaBHTH JIOObBIC
KaJMOOBl BIIACTSM CBHICTEIBCTBYET 00 OTCYTCTBHH Yy Hee IOOPOCOBECTHOCTH, HTO
NOAKPEIUISIET ero YTBEPXKISHHE O TOM, 4TO COOOIICHHE IPEACTaBIAeT CoOoi
3T0YHOTpeOICHHE IPaBOM Ha IIPEICTaBIICHHE COOOIICHUT.

8.7  Uto kacaercs yTBepKIeHHH aBTOpa mo craThsaMm 6, 7 m 10 Ilakra, rocymapcTBo-
YYacTHHK yKa3bIBaeT Ha MPOTOKOI O mocemeHnd B geppaie 2021 roga YapexaeHHueM 1o
IpaBaM YeJIOBEKa W PAaBEHCTBY TypIMM TIOPHMBI, TJI€ B HACTOAIIEC BPEMs COIEPKUTCS
aBTOP, KOTOPBIH JI0Ka3bIBAET HECOCTOATEIBHBIN XapaKTep €€ YTBEPIKACHHH.

Bonpocs! 1 npoueaypa ux paccmorpenus B Komurere

PaCCMompeHue eonpoca o npuemiemocmu

9.1 Ilpexnme 4eM MNPHUCTYNUTh K PACCMOTPEHHIO IHOOOH >KaJoObI, coiepikariercs B
coobmeHnn, KoMHTET B COOTBETCTBUH C NMPABHIOM 97 CBOMX MPABHII MPOLEIYPHI JOJDKEH
NPHUHATE PEIICHUE O TOM, SIBISETCS JIM JaHHOE COOOIICHNE TPUEMIICMBIM B COOTBETCTBHH C
®aKynbTaTUBHBIM IPOTOKOJIOM.

9.2 CormacHo TpeOoBaHMSAM IyHKTa 2 a) craTbu 5 DaxkynbTaTHBHOTO IPOTOKOIA,
KomuTter ynocToBepuicst B TOM, 4TO 3TOT K€ BOIIPOC HE pacCMaTPHUBAETCSI B COOTBETCTBUH
C Ipyroi MpOoLEeypoil MEKTyHapOIHOTO pa30MpaTeIbCcTBa WIIH yPEeryIMPOBaHHUS.

9.3 Komuret IIPUHUMACT K CBCACHHIO 3asBJICHUC TIOCyAapCTBa-ydYaCTHHKAa O TOM, YTO
JaHHOC COO6H.[CHI/I6 CJICAYCT pacCMATpUBATL KakK 3H0yHOT‘pG6J’IGHI/IG IIpaBOM Ha
npeaAcTaBJICHUC COO6H.I€HPII>1 B COOTBETCTBHH CO CTaTheil 3 (DaKyJ'ILTaTI/IBHOFO MIpOTOKOJIA,
IIOCKOJIbKY aBTOp HCHOJIB3YET OCKOp6I/IT6HBHBI€ U  HNOJUTUYCCKU MOTHBHUPOBAHHLIC
BBICKA3bIBAHWA U JC€JIACT BBOJAIINE B 3&6J’Iy)KI[eHI/I€ YTBCPIKACHHUA. Komuret CUHUTacT, 4YTO
HaxoAdmuecs B €ro paclHnopsA’KEHUU MaTepHalibl HE CBUACTCIBCTBYKOT O TOM, YTO aBTOP
npeacraBuiia CBOC COO6H.[€HI/IC HG,HO6pOCOBeCTHO, U 4YTO OHa M[OpeaocCTtaBujia BCHO
HMCIOIIYIOCSI B €€ PpacHoOpAKEHHUU I/IH(I)OpMa]_II/IIO U JOKYMCHTHEI. B o6crostenscTBax
HaCTOAIIETO COO6H.[CHI/I$I Komuret He HaXOJUT, UTO aBTOP 3n0yn0Tpe6I/ma CBOUM IIPpAaBOM Ha
npeacTaBJICHHUC COO6HI€HI/II\/'I B COOTBETCTBHUH CO CTaThel 3 CDaKyJ'IBTaTI/IBHOl"O IIPOTOKOJIA.

9.4  KoMuTeT IpHHUMAET K CBEACHHMIO 3asBICHHE TOCYAapCTBa-y4acTHHKA O TOM, 4TO
cooOIIeHHE CIIeAYET CUNUTATh HElpUeMJIEMbIM Ha OCHOBaHWHM HEWCUEpPIAaHUS BHYTPEHHHUX
CpPEZCTB MPaBOBOM 3aIIUTHI, TIOCKOJIBKY oOpaiieHue aBropa B KOHCTUTYIIMOHHBIN Cy[ Bce
ele HaXoUTcsl Ha paccMoTpenun. OH Jjanee oTMevaeT 3asBJICHHE TOCy1apCTBa-y4acTHHKA
o ToM, yto EBpomeiickuii cyn mo mpaBaMm 4esoBeKa IOCTAaHOBHIJ B JIEJaX, KacalolIMXcs
JIMIIEHUs] CBOOOABI, YTO MHAWMBUAyanbHOe oOpameHne B KOHCTHUTYHHMOHHBIN Cy[
npencrabisieT co0oii 3hGEeKTHBHOE CPEACTBO MPABOBOH 3amuThI,

9.5 Komurer npuHMMaeT K CBEAEHHIO apryMeHT aBTopa O TOM, 4YTO II0/a4a
WHIUBHIYAIBHOTO 3asBiieHns B KOHCTUTYIMOHHBIH cyn He sBusercss 3(dexTHBHBIM
CpPEACTBOM IIPAaBOBOI 3aIINTHI, TOCKOJIBKY: a) OHO HE JAaeT PasyMHBIX NEPCIIEKTHB Ha ycCIeX
B JIeJIe ee OCBOOOJKAEHHS U3-3a HEeUCIIONIHEeHUs pemieHnit Cyna cyjaMn HU3IIEH NHCTaHIIUY;
u b) nporecc OyAeT HeonpaBIaHHO 3aTSHYT, YYUTHIBAS MIEPBYIO MONBITKY aBTOpA HCUepnaTh
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3akon Ne 5275.
European Court of Human Rights, Uzun v. Turkey; Mercan v. Turkey; Zihni v. Turkey;
u Catal v. Turkey.
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CpeJicTBa MPaBOBOM 3aIIUTHI B HAIIMOHAIBHBIX cynax 4 ceHtsiops 2018 roma m orcraBanue
KoncTutynnonsoro cyna. KoMuTeT oTMedaer B 3TOM CBSI3U apryMEHT aBTOpa O TOM, YTO
KoncTHTyIMOHHOMY Cyny mOTpeOyeTcsl MoaTopa roja Ui pacCMOTPCHHUS €€ 3asBICHMUS.
KomuTer npuHMMAET K CBEJCHUIO apTyMEHT IroCyAapcTBa-y4acTHHKA O TOM, 9TO, COTJIACHO
Koncturynun, pemrenust KoHCTUTYIMOHHOTO CyAa SBISIFOTCSL OOS3aTENBHBIMH [UI BCEX
OPraHOB roCyZapcTBa U YTO HIKECTOSIIHE Cy IbI Ha4aIl IOBTOPHOE PACCMOTPEHHE JIEN NN
MIOCTAaHOBWJIM OCBOOOJWTH 3asBUTENEH mocie ero pemieHHd. OH Takke NPUHUMAET K
CBEIICHMIO apryMEHT IoCyJapCcTBa-y4acTHHKAa O TOM, YTO XOZATalCTBO aBTOpa, IOJAaHHOE
4 mrons 2020 Toma, HE MOXKET CYMTATHCS HEOIPABIAHHO 3aTAHYTHIM H YTO 3aJCp)KKa B
OTIETHHOM YTOJIOBHOM IIPON3BOJICTBE HE JIOJDKHA YUUTBIBATHCS TIPH OLEHKE TOTO, SIBISCTCS
JIM CPEACTBO NPABOBOM 3alIWTHI HEONPABAAHHO 3aTSHYTHIM. KomuTeT oTmMewaeT, 4To Ha
MOMEHT PacCMOTPEHHs COOOIIEHHS MPOILIO ABA T0Ja ¢ TeX IOp, KaK aBTOp MoJajia CBOE
3asBieHre B KOHCTUTYIIMOHHEIHA Cyl. B MaHHBIX 00CTOATENBCTBAX, CIEAYs CBOESH MPaBOBOit
mpakTuke, KomuTer He cuuTaeT, 4TO0 3aAepKKa B JBa TOAa IPH PACCMOTPEHUH
KOHCTUTYLIMOHHOTO HCKa SBISIETCS HEONpPaBIAHHO UHTenbHOU®. C Ipyroi CTOpPOHEI,
creyst cBoeit nmpaBoBoi nmpaktrke®, KomuteT Takke orMevaet, uto EBpomneiickuii ¢y mo
IpaBaM YEJIOBEKa BBIPA3MII 00ECIIOKOEHHOCTH 110 MOBOY 3()()EeKTHBHOCTH 3TOTO CPEICTBA
NIPAaBOBOM 3aIUTHI B JIENaX, CBSI3aHHBIX C NPEABAPUTEIBHBIM 3aKIIOYECHHEM, BCIICACTBHE
HEBBITIOJIHEHNS HIKECTOSIIIIUMH CyZaMu pemeHnii KoHcTuTynnonHoro cyzia B AByX Aeiax,
B KOoTOpbIX Cy/1 yCTaHOBWI HApyIeHus . KOMUTET OTMEYAET, UTO MPABUTENBCTBO TOJKHO
J0Ka3aTh, YTO CPEACTBO IPAaBOBOM 3alIMTHl B BHUJAE WHIMBHIYANbHOH »XajgoObl B
KoHcTHTYIMOHHEIH cy 1 ABiIsieTCs 3 QEKTUBHBIM, KaK B TEOPHH, TaK M Ha IIPAKTHKE, B A€TaX,
KacalolmMxcsi TpaBa Ha cBoOomy u OesomacHocTh®. Komurer cuuraer, dTto B
00CTOSITENIECTBAX €A aBTOpa roCyAapcTBO-YYACTHUK HE JI0KA3aJ]0, YTO WHIUBHIYyaJIbHAS
Xajo0a C MeNBI0 OCHOPUTH COJEp)KaHHWEe aBTopa Moj cTpaxkeld B KOHCTUTYIIMOHHOM cyze
Obu1a OBI A (PEKTUBHOHN Ha TIPAKTHKE.

9.6 Kowmurer mpuHUMAaeT K CBEICHHIO 3asBICHUE TOCYyAapCTBa-yJaCTHHKA O TOM, UTO
aBTOp HE MCUepIIaia BHyTPCHHUE CPEICTBA IPABOBOH 3aIIUTHI, TOCKOJIBKY HE MIPEICTaBHIIA
CBOM JKaJIOOKI 110 cTaThsM 18, 19,21, 22,25 u 27 B HAIMOHANBHEIN opraH. KomuTteT oTMedaeT
apryMeHT aBTOpa O TOM, YTO BIaJicHHUE c4eToM B baHke «Acs» sBIsSETCS 3alIumiaeMoit
JIESTEIbHOCTBIO B COOTBETCTBHUHU CO CTaThsiMU 21, 25, 26 u 27 I1akTa, 1 4YTO OHA yTBEpXkKaajia
B HAIIMOHAJBHBIX CyIaxX, YTO OHAa HE MOXKET pacCMaTpUBaThCs Kak mpecTyruieHue. Komurer,
OJIHAKO, OTMEYAeT, YTO B JAHHOM CJIyd4ae aBTOp HE IMPEICTaBHIa HUKAaKOH KOHKPETHOM
nHpOpManuu Wi OOOCHOBaHMS TOTO, YTO OHA oOOpamanach B COOTBETCTBYIOIIHC
HAIIMOHAJBFHBIC OPTaHBl C KOHKPETHBIMH jKaJl00aMy Ha HAapYIICHHE e¢ MPaB, 3allHIIacMbIX
cratbssmu 18, 19, 21, 22, 25, 26 u 27, u HalOMUHAET, YTO aBTOPHI COOOINEHHUN TOJKHEI
MPOSIBJIATE JOJDKHYIO OCMOTPHTENBHOCTh B TIOMCKaX JOCTYITHBIX CPEICTB IPABOBOM
3amuTe®. CooTBeTcTBeHHO, KOMHUTET CcuMTaeT 3Ty 4YacTh COOOIIEHHS HeIpHeMIEeMOi B
COOTBETCTBHUH C MYHKTOM 2 b) cTaTthul 5 DakyIbTaTHBHOTO MPOTOKOJIA.

9.7  KomuTer npuHUMAET K CBEICHHUIO YTBEPXKICHHS aBTOPA O TOM, UTO €€ MPHHYX AN
MIOJINIACATh COCTABJICHHBIE 3asBICHHWS O INPH3HAHWM CBOEH BUHBI M YTO OHAa HEe OblIa
CBOEBPEMEHHO NPOMH(POPMHUpPOBaHA O NPUYMHAX €€ apecTa WIM HPeIbSIBISEMBIX el
oOBuHeHHAX. KoMuTeT oTMedaeT, 0OJHAKO, YTO 3TH NPETEH3WH, KaK IpeJCTaBiseTcs, He
YIIOMUHAJIMCh HU Ha OJHOM 3Tale BHYTPUTOCYJapCTBEHHOTO pa3OHMparenbcTBa. JTa 4acTh
co00I1IeH s, B KOTOPOH 3aTparuBatoTCsi BOIPOCHI 110 IMMyHKTY 2 CTaThH 9) M IYHKTY 3 a) U g)
crateu 14 IlakTa, COOTBETCTBEHHO OOBSBIISCTCS HEMIPUEMIIEMOH B CBS3M C HEHCUEPIIAHHEM
BCEX BHYTPEHHHX CpPEICTB IPAaBOBOM 3alllMTHl COIVIACHO MyHKTY 2 b) crarbum 5
@DaxkynbTaTUBHOTO MPOTOKOA.
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M J]c. K. npomue Ascmpanuu (CCPR/C/113/D/1875/2009); u IJiondens npomue Kanaowl.
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Ibid.
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9.8 Kowmurer mpHHHMAET K CBEACHHIO 3asBJICHHE TOCYAapCTBAa-y4aCTHHKA O TOM, YTO
CcOOOIIeHNe B IIEJIOM JOJDKHO OBITH OOBSBICHO HENPHEMJIEMBIM H3-32 OTCYTCTBHUS
000CHOBaHUS.

9.9 Kowmmurer Takke OTMEUYaeT yTBEP)KACHHS aBTOpa O TOM, YTO €i OBUIO OTKa3aHO B
JOCTyTe K MEAWKaMEHTaM, JEUCHHUIO M TEPANH Ha MPOTSHKEHUH BCETO CPOKA COMACPIKaHUS
IIOJ| CTpaXKeH, a TAaK)K€ MHOTOYMCIICHHBIC TIETUIINH, KOTOPHIE OHA HAalpaBisila B HECKOJIBKO
HAaIMOHAJIBHBIX OPTaHOB 110 3TOMY MOBOLYy. OH TaKKe OTMEYAET €€ yTBEPKACHUSA O TOM, 4TO
OHa TTOJIBEPTaIach OOBICKAM C Pa3[eBaHHEM H CTPH)KKE B IPUCYTCTBUH KaMep HaOMIOCHUSL.
Komuter oTmMeuaeT, 0JJHaKO, YTO TOCYIapPCTBO-YIaCTHUK ONPOBEPTACT 3TH YTBEPKACHUS U
MIPEJOCTABIIIET KOIMU PELENTOB U CITHUCKA JIEKapCTB, Ha3HAUYeHHBIX aBTopy B 2018, 2019 u
2020 romax, a TaKkXe IOKa3aTeIbCTBA IMPOBEACHHBIX € CTOMATOJOTHYECKUX OTICpaIluid.
OH Tarxxe 0TMEYaeT, 4TO aBTOP OTKIOHWIIA TPEUIOKEHNE TPOITH OIIEPALUIO 110 yIAJICHHUIO
KaMHEH B JKETIHOM ITy3BIpE U YTO OHA HE MpeZcTaBuiIa HHGOPMANNIO UK J0Ka3aTelbCTBa,
OTIPOBEPTalOIINe YTBEPXKICHUS TOCYAAapCTBa-ydacTHHKA OTHOCHTENBHO €€ IEepeBoja B
OOJIBHHMITY ¥ JI€UCHUS, TIOJ[yYEHHOTO B TIOPEMHOM J1azapeTe. OH TakKe OTMEJAeT, 4TO aBTOP
HE IpeoCTaBHiIa HHPOPMAIIHIO O TOM, OBUTH JI 1 TOYEMY OOBICKH C Pa3ZeBaHUEM U JPYyTHe
BUABI OOpAaIlCHHWs BO BpeMsl COJCP)KaHMSA TMOJ CTpPaXeH MNPOM3BOIBGHBIMH WIIN
HEOOOCHOBAaHHBIMU M PAaBHOCHJIBHBIMHU KECTOKOMY, OECUEIIOBEYHOMY WIIM YHHKAIOIIEMY
JOCTOMHCTBO OOpAIIEHHIO.

9.10 KomuTer HalOMHHAET, YTO B JIIOOOM Cilydae TOCYAApCTBO-YYACTHHK OCTaeTCs
OTBETCTBEHHBIM 33 JKH3Hb M OJlaromoiyyne CBOHMX 3aKiIO4eHHBIX). B cete
MIPEACTABICHHBIX TOCYNapCTBOM-yJaCTHHKOM JOKa3aTeJbCTB CTOMATOJIOTHYECKOTO M
MEIUIMHCKOTO JICUYCHUS M JIEKapCTB, HA3HAYCHHBIX U MPEJOCTABICHHBIX aBTOPY, a TAaKXKe
HETIPECTaBIICHHS aBTOPOM JIOKyMEHTAIBHBIX JI0Ka3aTEIbCTB B MOJJICPIKKY €€ YTBEPKACHUH
KomuTer He MOXET NPHHUTH K BBIBOAY O TOM, YTO aBTOpPY OBUIO OTKa3aHO B JIOCTyIE K
MEIUIMHCKOM MOMOIIM WM 4YTO OHAa MOABEprajach >KECTOKOMY, OeCUeIOBEYHOMY HIIH
YHIKAIOIIEMY JOCTOMHCTBO OOpAICHHIO BO BpPEMsl COAEPKaHWS MOA CTpaxeH, dYTo
MIpeCTaBILUIO0 OBl COO0I HapyIIeHHE ee mpas Mo cTaThsM 6 u 7 [lakra. BBumy otcyTcTBUs B
JieTie TOTIOJTHATENbHOM 3HaYMMOoN nHpopmannu KoMuTeT cunTaer, 4To aBTOp HE CMOIJia B
JOCTaTOYHOH CTENeHH OOOCHOBaTh OSTH YTBEP)KACHHUS M ILelNed MpUEeMIIEMOCTH.
COOTBETCTBEHHO, OH OOBSBIISICT 3TY YacTh COOOIICHHUS HETIPHEMIIEMOIl B COOTBETCTBUH CO
cratbeil 2 @aKyJpTaTUBHOTO MPOTOKOJIA.

9.11 Yro kacaercst yTBEpXKJICHUS aBTOpa O TOM, YTO CyIbsl B CyJ€ IEPBOH MHCTAHIMU
czenan HeraTHBHBIE M NPUCTPACTHBIE 3aMedyaHus B ee ajapec, Komurer HamomuHaeT, 4To
0ecCnpHCTPacTHOCTh CYyJIbH JIOJDKHA IIPE3IOMHUPOBATHCS B OTCYTCTBHE JIOKA3aTEIbCTB
0o0paTHOrO M YTO JUIi BO3HWKHOBEHHS TaKMX COMHEHHH JOJDKHBI OBITh YCTaHOBJIEHBI
o0bekTUBHEIE PakThI*!. B 0TCyTCTBHE KaKOH-THOO0 APYrol COOTBETCTBYIOLICH HHPOPMALHH
B MaTepuaiax jaena KomMuTeT cumrTaer, 4TO aBTOp HE CMOIJA B JOCTATOYHOH CTENCHH
000CHOBATB 3TH YTBEPXKJICHNS B COOTBETCTBHH C IIyHKTOM | ctaThu 14 [1akta B OTHOIIEHUH
OecnipucTpacTHOCTH CcyapbH. COOTBETCTBEHHO, OH OOBSBISET 3Ty 4YacTh COOOUICHHUS
HETIPUEMJIEMOI B COOTBETCTBHH €O cTaThel 2 DakyIbTaTHBHOTO IPOTOKOJIA.

9.12 KowmmureT, 0JHAKO, CIUTALT, YTO aBTOP TOCTATOYHO 0OOCHOBAJIA CBOU APYTHE JKATOOBI
o cratbsaM 9, 10, 14 u 15 TlakTa 115 Leneil npuemMiIeMoCTH, U IEPEXOIUT K PACCMOTPEHUIO
JIeIia 10 CYIIECTBY.

Paccmompenue no cywecmsy

10.1 B cootBerctBuM ¢ myHKTOM | cratbu 5 akynpraTHBHOTO mHportokosa Komurer
paccMOTpell HAcTOsIIIee COOOIIEHHE C y4eToM Bcell MH(pOpMAINy, MpPEeACTaBICHHONH eMy
CTOPOHAMH.

10.2 Komurer oTMeuaer xanoOy aBTopa mo myHKTy | cratbu 9 Ilakra oTHOCHTEIHHO
HE3aKOHHOTO U NPOM3BOJBHOIO XapakTepa €€ apecTa M COAEpXKaHUs NOJ CTpakew.

40
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Cwm. @abpuxarnm npomue Kanaoer (CCPR/C/79/D/970/2001); u Jlanyosea npomue Poccuiickoti
@eoepayuu (CCPR/C/74/D/763/1997).

Jlazynac Kacmedo npomue Henanuu (CCPR/C/94/D/1122/2002), 11. 9.7; u Hennu npomus Ascmpuu
(CCPR/C/93/D/1437/2005).
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OH npuHUMAET K CBEJCHUIO YTBEP)KACHHUS aBTOPaA O TOM, 4TO €€ apecT M 3aAepKaHue ObuIn
OCHOBaHBI HCKIIIOUNTEIBHO HA €€ MPEAIIOIaraéMoM HCIIONIb30BaHUU mprtoxkeHus ByLock,
HaJIN4IuH cuyeTa B banke «Acs» M yyacTHH B MUPHOM MHTHHTE, 0€3 BECKUX JOKa3aTEIbCTB,
MIO3BOJIIOIINX 3alI0JJO3PUTh €€ B COBEPIICHNH YTOJIOBHOTO MPECTYIUICHHS; M OpJEp Ha ee
apecT He cozepxan (PaKTOB WM J[IOKAa3aTENbCTB, KOTOPBIC OMNpaBAbIBANIN OBl e
MIPEABAPUTENHHOE COZICPKAHMUE MOJ CTPaXEH B TEUEHHWE CTONb UIUTENBHOTO IIEPUOJA.
OH oTMEUaeT apryMeHT TroCyJapcTBa-ydacTHHKa O TOM, YTO aBTOp OOBHHANACH HE 3a
ucrnonp3oBanue npwiokeHns BylLock wimm nHammume cuera B banke «Acsa», XoTs
TOCYAapCTBO-YYaCTHUK MPU3HACT, YTO 3TH JOKA3aTEIbCTBA OBUIM NPU3HAHBI BAXKHEHIINMU
HAIIMOHAJIBHBIMHU CydaMH (IyHKT 6.6 BBIIIE), a CKOpee M3-3a €€ YJ4acTHs B ACATEIbHOCTH
TeppOpUCTHIECKOH opranm3anni Peryiiaxa, HOATBEPKACHHOTO ECTHIO CBUICTEIbCKUMHU
nokazaHuaMH. OH TakKe OTMEUaeT 3asBICHHE TOCYAapCTBa-ydaCTHHKA O TOM, 4TO
collepKaHWEe aBTOpa TOA CTpaxked ObUI0 ocHOBaHO Ha MyHKTe 3 craTh 100 YrosoBHO-
MIPOLIECCYaIbHOTO KOAEKCA, YUUTHIBAsl CHIBbHBIC MOJO3PEHMSA B TOM, YTO OHA COBEpIIMIA
MIPECTYIICHUE, CBSI3aHHOE C YWICHCTBOM B TEPPOPHCTHUYECKOW OpPTaHHW3aIMH, U PUCK TOTO,
YTO OHA CKPOETCS OT MPABOCYIHS.

10.3 KomuTer HamoMHHAET, YTO MOHATHE «IPOM3BOJIHHOCTH» HOJDKHO TOJKOBATHCS
IIMPOKO U BKJIIOYATH 3JICMEHTHI HEIIPUEMIIEMOCTH, HECTIPABETMBOCTH, HEMPEACKa3yeMOCTH
1 HECOOIOJCHUS TPOIeCCyalbHBIX TapaHTHA, HApALy C 3JIEMEHTAMH ILEIeco00pa3HOCTH,
HeoOX0AUMOCTH U copasMepHocTu??. KOMMTET OTMEUYaeT, 4YTo roCyAapcTBO-yYaCTHUK
MIPECTaBUJIO JIMIIh YaCTUYHYIO KOIHIO MPOTOKOJNA CyAeOHOro 3aceqaHus oT 28 mexadps
2018 rona, He NpeNOCTaBUB HUKAKON TONOJHUTENBHON JOKYMEHTAlMH, TAKOM KakK opAep Ha
apecT WIM TMOCTaHOBJCHHE O 3aJepKaHHH, OTHOCHUTEIHHO HMEIOUIUXCS MPOTHUB aBTOpa
JIOKA3aTeNbCTB, KOTOPHIE OINpaBIBIBAM OBl ee 3ajepkaHue. B 3THX 00CTOSTENbCTBAX
Komurer cumraeT, 4TO rOCyAapCcTBO-YIaCTHHK HE MPOJAEMOHCTPUPOBANIO, UTO COICpIKaHUE
aBTOpa MOJ CTpakeil COOTBETCTBOBANIO KPUTEPHSIM ILIEIECOOOPa3HOCTH W HEOOXOIUMOCTH.
[osromy Komuter cumraer, 9T0 comepikaHHE aBTOpa IIOJ CTpaked OBLIO paBHOCHIIBHO
HapyLIEHUIO €€ MpaB 1o NyHKTy 1 crateu 9 Ilakra.

10.4 B otHomenuu nyHkTa 1 cTatbn 15 [Takta KoMuTeT 0TMEUaeT yTBep KICHHE aBTOPa O
TOM, YTO OHa ObUla OCyXIeHa 3a OEHCTBHS, KOTOpblEé HE KBAIU(PHUIHUPYIOTCS Kak
NIPECTYIJICHUsI ¥ HE 3alpelieHbl BHYTPEHHHM 3aKOHOJATEIbCTBOM, TAKHE Kak 3arpys3ka
npwioxkenns: ByLock, obmen mH(bopmanueid depe3 3TO NMPWIOKEHHE, HAINYWE cUYeTa B
banke «Acs» M yyacTue B MUPHOM MHUTHHTe. KOMUTET OTMEYaeT apryMeHT rocyaapcTBa-
YYacTHHKa O TOM, YTO aBTOp OblIa OOBMHEHA M OCY’)KAEHa 3a WICHCTBO B BOOPY)KCHHOM
TEPPOPUCTUYECKON OpraHM3aly, YTO SBISIETCS IPECTYIUICHHEM, MpPEayCMOTPEHHBIM
3akoHOM®. OH Takke oTMevaeT, 4To KaccalMOHHBIN Cyl yCTaHOBHI, YTO NPHYACTHOCTh
moboro nuna K npuioxkernto ByLock nokaspiBaer, BHE BCIKOTO COMHEHHS, CBSA3b MEXKIY
9THM JIMIIOM W TEPPOPUCTUYECKON OpraHu3alneil, MOCKOJbKY NPHIIOKEHHE Ui 0OMeHa
coobmenusmu ByLock mpencraBnsier co00if KOMMYHHKAIlMOHHYIO CETh, CO3/AaHHYIO M
pa3paboTaHHYIO UCKIFOUUTENIBHO JUIS yIOBJIETBOPEHMUSI KOMMYHHUKAaIIMOHHBIX ITOTPEOHOCTEH
opraHuzanuu®,

10.5 Komwurer cchuiaeTcs Ha CBOIO MPABOBYK MPaKTHKY, B COOTBETCTBUH C KOTOPOU
HUMEHHO CyJiaM TOCYAapCTB — YYaCTHHKOB [lakTa HaAJEeKUT NPOU3BOJHUTH OLICHKY (haKTOB
U JI0Ka3aTeJbCTB WM K€ oOecreyrBaTh NPUMEHEHHE BHYTPEHHErO 3aKOHOIATEeNbCTBA B
KaKOM-JIH00 KOHKPETHOM JIeJie, €CIIH TOJBKO HE MOXKET OBITh JJOKa3aHO, YTO TaKas OLCHKA
WM TIPUMEHEHHE SBHBIM 00pa30M HOCHIIM MPOU3BOJBHBIA XapakTep WM MPeACTaBIsIN
c000if 0UEBHIHYIO OIIMOKY HJIM OTKa3 B IPaBOCY TUU ™.

10.6 Kowmmurer HAIlIOMHHACT, YTO MPUHIUIT 3aKOHHOCTH B obactu YTOJIOBHOTI'O IIpaBa, Kak
OIWH M3 OCHOBOIIOJAraromux MHOPpUHIHUIIOB BEPXOBCHCTBA IIpaBa, Tpe6yeT, 4TOOBI KakK
YrojioBHagd OTBETCTBECHHOCTb, TaK W HAKa3aHUC ObLIU OrpaHUYCHbl YCTKUMU U SACHBIMHU
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VronoBHEI KOIEKC, CT. 314.

Kak xonkperso ormernn Kaccanuonnsiii cyx B neie E. 2017/16-956, K. 2017/370.

Cwm., Hanipumep, I apcor npomue Henanuu (CCPR/C/132/D/2844/2016), 1. 5.15; u Xumernec npomue
Iapazeas (CCPR/C/123/D/2372/2014), n. 7.13.
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MTOJIOKCHUSIMH 3aKOHA HA MOMCHT COBEPIICHUS OeicTBUs win Oe3meiicTBust*®. IIpu sTtom
Komuter orpanudmBaeTcsi BOIPOCOM O TOM, IPEICTABIISIN JIM ACHCTBUS aBTOpa B MOMEHT
UX COBEPIICHHS HOCTATOYHO OINPEICICHHBIC YTOJIOBHBIE MPECTYIUICHUS! B COOTBETCTBUH C
VYTONOBHBIM KOJEKCOM HJIM MEXITyHAapOIHBIM mpaBoMm?’. KomuteT otmedaer, 4yTo IMyHKT 1
crateu 314 YTonoBHOTO KOZIEKCa OINpenesieT MPEeCTyIUICHHE WICHCTBA B BOOPYKCHHOM
OpraHM3alii KaK OXBAaTHIBAIOUIEE (JTIO00OE JHUI0, KOTOPOE CO3MAET BOOPYKEHHYIO
OPTaHM3aIIIO0 WM PYKOBOAUT €10 C IENBI0 COBEPIICHUS MPECTYTUICHUH, TIEPEIHCICHHbIX B
YacTsIX YETBEPTOU U MATON HacTosIIeH rnaBe»e. B cBeTe 3TOro MIMPOKOro OMpeACiIeH s 1
B OTCYTCTBHE HMH(OpMAIMH OT TOCYAapCTBa-y4acTHHKA O CYIIECTBOBAHWH BHYTPEHHHUX
IIPABOBBIX MOJ0KEHHUH, KOTOPHIE Pa3bACHIIOT KPUTEPHUH, UCTIONB3YEMBIC ISl yCTaHOBICHHS
JesTHAN, COCTABILIIONINX IPECTYIUICHHE, ONpeelieHHoe B ITyHKTe 1 craThu 314 YromoBHOTO
Kozekca, Komurer He MOXeET crenats BEIBOA O TOM, YTO MPEAIONAraeMoe HCIIOIb30BaHHUE
aBTopoM npminoxkeHuss ByLock u Bmamenue cuerom B banke «Acs» mpeacTaBisuin coboit
JOCTaTOYHO YETKUE W NPEACKAa3yeMbIe yTOJIOBHBIEC MPECTYIIICHUSI B MOMEHT COBEPIICHHS
9THX JAesHui. KoMuteT cumraer, 9To B MPHHIMIE MPOCTOE HCIOJIB30BAHUE WM 3arpy3Ka
cpencTBa MM(POBAHHON CBSA3M WM BiIaJeHNE OAHKOBCKUM CYETOM CaMo IO cebe He MOXKET
CITy’KUTh JOKa3aTeIbCTBOM WICHCTBA B HE3aKOHHON BOOPYXKEHHOI OpraHM3allly, €CJIi OHO
HE MOJKPEIUICHO JAPYTHMMH JOKa3aTeNbCTBAMH, HAIpUMeEp 3almiCsAMH PasroBOPOB*.
B orcyTcTBHE  IOKYMEHTaJBHBIX — JOKa3aTeNbCTB, IPEACTABICHHBIX TIOCYNapCTBOM-
y4acTHHKOM, KOMHTET B 3THX OOCTOSITENLCTBAX CUMTAET, YTO MpaBa aBTOpa IO NMyHKTY 1
cTatbu 15 ObUIH HAPYIICHEI.

10.7 Komuter mpHMHHUMAET K CBEICHHUIO YTBEP)KACHHS aBTOpa O TOM, YTO BO BpeMs
HaXOXJCHMS O] CTpaXe B MOJHIMH €H HE NPEJOCTABIUIM €1y, BOAY M JeKapcTBa M
COJEp)KaJIM B TIEPENOIHEHHOW KaMepe B TIOpbME OCKHIIEXHp Kareropuu L u TroppMe
Ockumiexup Kareropun H, rme oHa pmenmwia KaMmepy, pacCUMTaHHYIO Ha 7 UEJIOBEK,
¢ 14 npyrumu 3axmodeHHBIMU. OH TakKe OTMEYaeT YTBEP)KACHHS aBTopa O TOM, YTO OHA
craja Ha MaTpace Ha II0JIy M He UMETa a[JJeKBaTHOTO C MEJUIIMHCKOW TOUKH 3pEHHS MNTAHUS,
ropsgeit BOBI M JOCTYIIHBIX TYaJIeTOB, YIUTHIBas €e 0c000€e cOCTOSHME 3710pOBhs. KomureT
NIPUHUMAET K CBEACHHIO apTyMEHT roCyapcTBa-y4acTHHKA O TOM, UTO TIOpbMa Kateropun L
B OCKHIIEXHpE HE SBISIETCS IIEPEIOJIHEHHOH W COOTBETCTBYET MEXIyHApPOIHBIM
CTaHAapTaM, MOCKOJBbKY aBTOP HAaXOJUTCS B OJOKE C CEMbIO CIIAIbHBIMU OTAEICHUSIMHU
wromaasio 8,83 kB. M Kakgoe. OH OTMEYAET CChUIKY TOCYNapCTBa-y4acTHUKA Ha JIOKJIA]] O
MIOCEIIEHNH 3TOTO MeCcTa COAEPKaHUs MO/ CTpaXeH YUpeKICHUEM I10 ITpaBaM YeJIOBEKa U
paBeHCTBY Typnmu, KOTOPBIH CBHIETENBCTBYET O HEOODOCHOBAHHOM  XapakTepe
YTBEp>K/IEHHUH aBTOpA.

10.8 Yo kacaercst ycioBHii coAeprKaHuUS MO CTpaxked B 1iesioM, Komurer otmedaer, 4To
oTIpe/ieTICHHble MMHUMAJIbHBIE CTaHIApPTHI JOJDKHBI COOMIONAaThCSI HE3aBUCHMO OT YPOBHS
Ppa3BUTHA roCcyAapcTBa-yyacTHHKA, BKItodas npasuia 10, 12, 17, 19 u 20 MunuManbHbIX
cTanaapTHeIX npaswil Oprann3anmuun OObenuHeHHbIX Hanmii B oTHOmIeHMn oOparmieHus c
saxmoueHHbIME ([IpaBuia Henscona Manznensr)®. Komuter oTMeuaeT, 4Tto rocyaapcTBo-
YYaCTHHK HE MpPECTaBHIO HUKAKOW MH(OPMAIMH B OIPOBEPKEHUE YTBEPXKJICHUH aBTOpa
OTHOCHTEJIFHO YCIIOBHH €€ COZepsKaHus 10/ CTpakel B IOJIMIMHU U B TIOpbMe Kateropun H
B Ockumexupe. OH oTMeuaer, 4To MH(MOPMAIMSI TOCYIapCTBA-YYaCTHUKA O JOCTYIHOM
IUTOLa M B TIOPbME KaTeropuu L B Dckuiiexupe mpejacTaBieHa B OOIIMX udeprax, 0e3
cOOOIIeHNsT CBEIEHMH O KOJHMYECTBE 3aKIIOYEHHBIX, C KOTOPBIMH aBTOP JEJIHT CBOIO
TIOPEMHYI0 KaMepy, U O KOHKPETHOH IUIomaau, NOCTynHOW s Hee. Komurer nanee
OTMEYaeT, 4TO FOCyAapCTBO-YUaCTHHK HE ONPOBEPIJIO YTBEPXKIEHHUE aBTOPA OTHOCUTEIBHO
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47

3ameuanue obmero mopsaka Komurera Ne 29 (2001), m. 7.

Baymeapmen npomus I'epmanuu (CCPR/C/78/D/960/2000), 1. 9.3; u I'apcon npomue Hcnanuu,
m. 5.14.

YronoBHEIH Koneke, 1. 1 ¢T. 314. ABTOp OBLIA MPUTOBOPEHA K CEMH I'OJ]aM U IIECTH MeCALaM
TIOPEMHOT'0 3aKJIFOYEHHUS B COOTBETCTBUH ¢ IyHKTOM 1 craThu 314, koTtopas riacurt: «JIroboe nuro,
KOTOpPO€ CTAaHOBUTCA YJICHOM OpPTraHMU3all1H, ONPEAETICHHOHN B MyHKTE OAUH, IPUTOBapHBaeTCs K
HaKa3aHUIO B BUJIE TFOPEMHOTO 3aKJIFOUEHHS Ha CPOK OT IISATH A0 IECATH JIET».

4% Mutatis mutandis, European Court of Human Rights, Akgiin v. Turkey (application No. 19699/18,
Judgment, 20 July 2021), para. 173.

Cwm. Myxone npomus Kamepyna, coodmenue Ne 458/91; u Ilommep npomus Hosou 3enanouu,
coobmenne Ne 632/95.
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YCIOBUI €€ CHa, (AKTUUECKOTO OTCYTCTBHA JOCTyNa K aAE€KBaTHOMY IHTAHUIO H
HEJIOCTYITHOCTH TyaJIeTOB, YUUTHIBAsI COCTOSIHHE €€ KOJICHA M OTCYTCTBUE cHAenKu. Komurer
CYHTAET, ITO B OOCTOSTENBCTBAX JAHHOTO A€JA U, B JACTHOCTH, B CBETE OOIIETO XapaKkTepa
nHpopManuy, TPEICTABICHHOH TOCYAapCTBOM-YYaCTHHKOM, YTBEPXKICHHSIM aBTOpa
ClemyeT NpUAaTh JOIDKHOE 3HaUeHHEe. KOMUTET HATOMUHAET O TOM, YTO JINIICHHBIE CBOOOIBI
JIMIA HE JOJDKHBI HCIIBITHIBATH MHBIX JIMIICHUH M TATOT IOMHMO TEX, KOTOPBIE SIBISIOTCS
HEen30eXKHBIM CIEJICTBHEM JIMIICHUS CBOOOABIS!. B ommcaHHBIX OOCTOATENBCTBAX U B
OTCYTCTBHE JOIMOJHHUTEIBHON COOTBETCTBYIOMEH WH(OpManuu WIH OOBSICHEHHH CO
CTOPOHBI TOCYJIapCTBa-y4acTHHKa KOMHTET NpPUXOOUT K BBIBOLY, 4YTO HECKOJIBKO
MHUHHMAJBHBIX TPeOOBaHMUIN HE OBUIM BBITIOIHEHBI M YTO TOCYJaPCTBO-YYACTHUK HAPYIIHIO
IpaBa aBTOpa 1o MyHKTy 1 crarsu 10.

10.9 Komurer nmpuHUMAaeT K CBEJCHHUIO YTBEP)KICHHUA aBTOpa MO IMyHKTaMm 3 b), d) u e)
cratbu 14, a IMEHHO: OHa HE CMOTJIA HAJIE)KAIIIM 00pa30M MOATOTOBUTH CBOIO 3aIIHTY; €if
OBUTO OTKa3aHO B JOCTYIE KO BCEM MaTephalaM [eia; €ii He pa3pelliid BhI3BaTh U
MIEPEKPECTHO JIOTPOCUTH CBUACTENEH; €l He pa3pelid JUYIHO NPUCYTCTBOBAaTh Ha
cyneOHOM 3aceqaHWd, HECMOTpS Ha ee mpock0y ot 14 mexabps 2018 roma; m BemeHue
pa3dupartenbpcTBa B pEKUME OHJAMH, a TaKXKEe TOT MOMEHT, YTO €€ CMECTHBIIHECS 3yOHBIC
MIPOTE3BI MEIIANN €i IPABUIHHO BEIPaXKaTh CBOM MBICTH. KOMHUTET MPUHUMAET K CBEICHHIO
odHUIHATEHOE OMPOBEPIKEHHUE TOCYAapPCTBOM-YIaCTHHKOM TOTO (haKTa, YTO aBTOP IPOCHIIA
MIPUCYTCTBOBATh Ha CyAeOHOM IIpoIecce MO €e Jely M YTO HCIIOJIB30BaHHE CHCTEMEI
BHACOKOH(EPCHIINN HapylIlaeT TapaHTHUH CIIPABEIIMBOTO CyIAeOHOTO pa30upaTrerbcTBa
aBTOPA, TOCKOJIBKY CTaBHUT €€ B HEBHITOJIHOE MOJIOKECHHE B IUTAHE HOCTYIA, MPEICTaBICHUS
U OCHApUBAHHA JOKA3aTEIHCTB WM B3aUMOJICHCTBHSA C 3ajmoM cyaa. OH IpHHUMAaeT K
CBEACHUIO TOT (PaKT, YTO TOCYJApCTBO-YYaCTHHK OIPOBEPracT YTBEP)KACHUS 00 OTKaze
MPEeJOCTaBUTh €l IOCTYHm K MaTepuaiaM Jelia W 00 OTCYTCTBHH HE3aBUCHIMOCTH HWIIH
OecripuctpacTHOCTH cyAapd. OH TakKe OTMEYaeT, 4YTO TOCYAapCTBO-YYaCTHHK
MPEJOCTABIICT TOJBKO YaCTHYHYIO KONHIO IPOTOKOJA CYAEOHBIX CITyIIAHWHA, KOTOpEIC
cocrosutich 28 nexabpst 2018 roga. Bmecte ¢ Tem Komurer ormedaeT, 9To TOCyAapCcTBO-
YYaCTHHK HE TMPEACTaBHIO JIOCTaTOYHBIX OOBSACHCHHH WM  JOKYMCHTATHHBIX
JIOKA3aTeNbCTB, TAKUX KaK MOJHBIC CTCHOTPAMMBI CYJeOHBIX 3acelaHuid, [UIT 000CHOBAHUS
CBOWX OIIPOBEP)KECHUH YTBEPXKICHUI aBTOpa OTHOCHTEIBHO €€ MpaBa Ha CIIPABEINBOC
cynebHOe pa30upaTebCTBO.

10.10 KomuTer HamoMwWHAaeT, 4TO OpeMs [OKa3blBaHUs B OTHONICHHH (HaKTHUECKUX
BOIIPOCOB HE MOXKET BO3JAraTthCs HCKIIOYHTEIEHO HA aBTOpa COOOIICHUS, OCOOCHHO
YYHUTBIBasi, YTO aBTOP W TOCYJApCTBO-YYACTHHK HE BCEr/la MMEIOT PaBHBIA JOCTYI K
JOKA3aTeNbCTBAM W YTO HEPEAKO JIMIIb TOCYJapCTBO-YYACTHHK  pacIioyiaraet
cootBeTcTBYIOmEd uH(opManueit®’. OH CUMTAaeT, 4YTO TIOCYJAapCTBO-YYACTHUK HE
MIPECTaBUIIO TOCTATOYHBIX JTOKA3aTENbCTB, TAKUX KaK IOJIHBIE CTEHOTPAMMEI CyIeOHOTO
pa3duparenbCcTBa, KOTOPHIE CBHACTEIHCTBOBAIN OBl O TOM, UTO aBTOP: a) MOTJIa aJcKBaTHO
BEIPA)KaTh CBOM MBICTH Ha MPOTSDKEHHH BCETO pa30upaTeNbcTBa; b) MoOriia mepeKpecTHO
JIOTIPAIINBATh CBHJICTENICH; U C) MOTJIa MOJATOTOBUTH CBOIO 3alIUTy, HECMOTPS HA YCIOBHS
colepkaHus moJ cTpaxell. Komurer HamoMuHaer, 4To, coriiacHo myHKTY 3 d) cratem 14
[MaxTa, 06BHHSIEMbIE UIMEIOT NPAaBO IIPUCYTCTBOBATH BO BPEMSI Cy1€OHOTO pa30oupaTenbCTBa
W 9TO pa3dMpaTenbCTBO B OTCYTCTBHE OOBHHIEMOTO JIOIYCTHMO TOJIBKO B TOM CIIydae, €cin
9TO OTBEYACT MHTEpecaM HaUIeKALIEro OTIpaBlieHUs mpaBocyausa™ . Komurer ormevaer,
YTO TIPOBEAEHHE CYJAeOHBIX CIIyIIAaHWH C TOMOIIBIO CHCTEM BHICOKOH(EPEHIUH HE
oOs3aTenbHO caMo 1o cebe OyAeT SBISTHCSA HAapyILICHHEM TapaHTHi CHpaBeUIMBOTO
cynebHoro pa3duparenbcTBa. Bmecre ¢ Tem Komuter otmedaer, uto 14 nexabdps 2018 roga
aBTOp 0OpaTHiack B Cy/1 IIEPBOM MHCTAHIIMHU C XOAATaHCTBOM O TOM, YTOOBI IIPUCYTCTBOBATH
BO BpeMs cyneOHoro pasduparenbctBa. OH CUMTAET, YTO B OTCYTCTBHE JONOJHUTEILHON
COOTBETCTBYIOIIEH MH(POPMAIMK WM OOBSICHEHHH CO CTOPOHBI IOCYyJapcTBa-y4acTHHKA,

51 Maxapoacan u op. npomue Henana (CCPR/C/105/D/1863/2009), n. 8.7.

52 Jlesenxog u de Breiiep npomus Ypyesas, coobienue Ne 30/1978, m. 13.3; u [epmum npomus
VYpyesas, coobmenne Ne 84/1981, . 9.6.

53 Kocmumn npomue Poccuiickoti @edepayuu (CCPR/C/119/D/2496/2014), n 7.2; u JJopoghees npomue
Poccuiickou @edepayuu (CCPR/C/111/D/2041/2011). Cwm. Takke 3aMedaHue 0OLIETo MOpsiAKa
Komurera Ne 32 (2007), 1. 36.
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B YaCTHOCTH, OOOCHOBBIBAIOLINX PEIICHHE O NMPOBEICHHUHU CyIeOHOTo Ipolecca Mo eIy
aBTOpa AUCTAHIMOHHO M OTKIOHEHWH €€ IPOCHOBI O IPHCYTCTBUH, TOMHMO IPAKTHIECKUX
co00pakeHN, M3JIOKCHHBIX B TIOCTaHOBIIEHNH PermonambHOro cyma M3mmpa, Komwmrer
KOHCTaTHpyeT HapyuieHne nmyHkTa 3 b), d) u e) crateu 14 Ilakra.

11. Kowmwurer, HEWCTBYS B COOTBETCTBHH C IyHKTOM 4 cTtatbu 5 DakymbTaTUBHOTO
MIPOTOKOJIA, CYATAET, YTO MPEACTABICHHBIE €My (aKThl CBHIECTEIBCTBYIOT O HAPYIICHUH
mpaB aBTopa mo myHKTY | crateu 9, cratee 10, myHkTy 3 b), d) u ) crateu 14 u craTtpe 15
IMakra.

12. B cootBercTBHH ¢ IyHKTOM 3 a) craThu 2 IlakTa rocymapcTBO-y4acTHHK OOS3aHO
obecnieynTh aBTOPY 3(PPEKTHBHOE CPEICTBO IPABOBOM 3alIUTEL. JTO TpeOyeT OT Hero
NPENOCTABJICHUS TIOJIHOTO BO3MELICHHUS JIMIaM, YbH IIpaBa, 3aKperuieHHsle B [lakre, Obun
HapyweHsl. COOTBETCTBEHHO, I'OCYNApCTBO-YYACTHHK OOS3aHO, B YAacTHOCTH, HPHHATH
COOTBETCTBYIOIME MEpHI M OCBOOOXKICHUS aBTOpa M INPENOCTaBUTH € aJeKBaTHYIO
KOMIICHCAIIMIO 3a JOIYIICHHBIE HapyIIeHUs. [ ocylnapcTBO-y4acTHHK O0O0s3aHO TaKKe
HPHUHATE BCE HEOOXOIUMBIE MEPBI TSl TPEAOTBPAILCHUS TOAO0OHBIX HApyIICHHH B Oy IyILIEeM.

13.  C ygerom TOTO, 4TO, CTaB Y4acTHUKOM (DaKyJIFTaTUBHOTO MIPOTOKOJIA, TOCYJapCTBO-
YYacTHHK HPHU3HAJIO KoMmmeTeHIuio Komurera ompenensiTs, NMeNO M MECTO HapylICHHE
IMakTa, n 4yro cormacHo craTbe 2 [lakTa rocygapcTBO-ydacTHHK 00s13a710Ch TapaHTHPOBATh
BCEM JIMIIaM, HaXOAAIINMCS B TIPE/IeNIaX €ro TEPPUTOPUH HITH IO/ €T0 FOPUCINKINCH, ITpaBa,
npusHaBaemble B [lakTe, 1 obecrieunBaTh UM 3¢ HeKTUBHOE U 001aat0IIee HCKOBOM CHIION
CPEACTBO TNPAaBOBOH 3aIUTHI B CIydae yCTaHOBIECHWS HapymeHus, Komurer xorenm Obl
MOJTYyYUTh OT TOCyAapcTBa-ydacTHHKa B TedeHwe 180 nHell wmHpopMammio o Mepax,
NPUHATBIX BO wHcnonHeHne Hactosmmx CooOpaxennit Komurera. OH Takke IPOCHT
TOCYAapCTBO-YYaCTHHUK OMyOinKoBaTh Hactosime CooOpaxkeHHs M 00ECIeUuTh UX
IIMPOKOE PaclpoCTpaHEHNE Ha OPHIIATIBHOM SI3bIKE TOCYapCTBA-YIaCTHHKA.
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CoBMecTHOE (YACTHYHO HECOTJIACHOE) MHEHNE YJICHOB
Komutera Kapioca I'omeca Mapruneca u Bacuibku
Canuun

1. Me1 He cornacHsl ¢ BbIBoAOM Komutera o HapymeHnuu cratbu 15 Ilakra.

2. Cratest 314 VYromoBHOro kozekca Typmuu Kacaercs pa3IMdHOTO YYacTHS B
BOOPY)KEHHOH OpraHHM3alMU (CO3IaHHe, PYKOBOJCTBO M WICHCTBO) C LEIBI0 COBEPIICHUS
JF0OOTO U3 MPECTYIUICHUH, BKIIFOUYCHHBIX B YETBEPTYIO H IIATYIO YaCTH IJIABBI, COAEpIKAILCH
JaHHOE TNOJIOKEHHWe. OTH 4YeTBepras M IiTasg YacTH BKIIIOYAIOT INUPOKUH CIIEKTP
NPECTYINICHUH NMPOTUB 0E30MaCHOCTH I'OCYapCcTBa U MPOTHB KOHCTUTYLOHHOTO CTPOSI U
ero pyHKIHOHUPOBAHUSL.

3. Msbl HE cOriacHBl C TEM, YTO TPECTYIUICHHE TEppopH3Ma WIM YJICHCTBA B
BOOPYKCHHON OPraHW3alMH CIMIIKOM IIHPOKO ONPEENICHO B YTOJIOBHOM KOAEKCE M YTO
€ro NPHUMEHEHHE BIIACTAMH TOCYIapCTBa-y4acTHUKA SBISETCA HapylleHHeM cTaTbu 15.
MbI cyuTaeM, 49TO TEKCT AOCTATOYHO TOYEH JUIi TOro, 4YTOOBI JHIla, OOBHHSACMBIE B
COBEpPILICHUH NPECTYITHOTO JISSIHNS B COOTBETCTBUH C HAM, MOTJIHM 3aIIUTHTH ce0s, U, KpOMe
TOTO, B OIPEACICHUH TAKOTO MNPECTyIUIEHHS B TypIMH HET CYIIECTBEHHOH PasHHUIBI MO
CPaBHCHUIO C JPYIMMH IOPHAWYECKUMH ONPENCNIICHHSIMH TEPPOpPH3Ma, TaKHUMH Kak
onpenesneHue, BKIOYeHHOe B Pamounoe pemenue ot 13 mrons 2002 roma Coseta
EBporneiickoro coro3a o 60ppde ¢ TeppOPU3MOM, HIIH ONpENeNICHNE, PEIyCMOTPEHHOE B
Hupexruse (EC) 2017/541 EBpomnetickoro mapiamenTta u Coeta ot 15 mapra 2017 rona o
60pB0e ¢ TepPOPHU3MOM.

4, KpOMe TOT'0, HET JAHHBIX O TOM, YTO B XOAC€ BHYTPCHHCIO p336I/IpaT€J'IBCTBa aBTOpD
CChbIIAJIACh HA HAPYHICHUEC CTATbH 15 IlakTa Ha TOM OCHOBAHHH, YTO COCTAB IPCCTYIJICHUS,
B KOTOPOM €€ 06BI/IHHJ'H/I, ObLI HEAOCTATOYHO TOYHBIM, YTO CTABUT BOIIPOC O IMMPUEMIICMOCTHU
TaKo#l kajao0bl B CBS3U C 00S3aTEILCTBOM CHauaja ucyepnartb BHYTPEHHUC CpEIACTBa
HpaBOBOfI 3allIMThI.

5. KomuTeT npuxoanT K BEIBOAY, 4TO HEAOCTATOUHBIE T0Ka3aTeIbCTBA (MCTIOIb30BaHHE
npwioxkenns: ByLock wu Brmamenne cdyerom B bBaHke «Acs») CBHIETENBCTBYIOT O
HENPaBWIBHON KBAIN(HUKALUK NPECTYIUICHNS, OHAKO TaKHE PacCyXICHMS MPEAIoIaraioT
CMelIeHNe YPOBHEH: ONMCaHNe MPECTYIUIEHHUs], KOTOPOE MPOUCXOIUT HA 3aKOHOATEIbHOM
YPOBHE, U OLICHKA JI0KA3aTeNbCTB, KOTOPasi HPOUCXOJHUT HA CyJIeOHOM ypoBHE. DTO BHIHO
3 nynkra 10.6 CoobOpaxenuii Komurera, B KOTOpOM OH, 3asBHB, YTO MpPECTYIUICHHUE,
oxBaTbIBaeMoe cTaThell 314 YToiaoBHOTO KOJIEKCa, ONPENesieTCs] OUYeHb IHUPOKO, TPHUXOANUT
K BBIBOJY, YTO HCIIOJb30BaHHWE ABTOPOM 3alIM(pPOBAHHOTO NPHUIOKEHHS W BIIaJICHUE €10
0GaHKOBCKMM CUETOM HE SIBJISIETCS JTOCTATOUHBIM JI0Ka3aTeIb,CTBOM WICHCTBA B HE3aKOHHOW
BOOPYXEHHOW OpraHu3alui. ApryMeHThI, UCHONb30BaHHbIE KoMHMTETOM, yKa3bIBalOT Ha
BO3MOXXHYIO OIIMOOYHYIO OLEHKY HMHKPUMHHHUPYIOUIMX I0Ka3aTelbCTB HAIMOHAJIbHBIMU
BIACTSAMH, KOTOpas, KakK IPEACTaBISETCS, HPOTHBOPEUYUT IpaBy Ha MPE3yMIIHIO
HEBUHOBHOCTH B HapylleHHe MHyHKTa 2 cratbu 14 Ilakra, Ha KOTOpOE 3asBUTENb HE
CCBITANCS, HO B JCHCTBUTENLHOCTH HE INPOTUBOPEUUT NPUHIMITY 3aKOHHOCTU HIH
IIPeCTYIHOCTH 1o craTthe 15 Ilakra.

6. Msl Taxke coxkaneeM, uro Komurer (myHkT 9.11) He paccMoTpen yTBepxkIeHHE
aBTOpA O TOM, YTO CYJbsl B CyJle IEPBOM MHCTAHLIUU CJENall HEraTUBHBIE U IPUCTPACTHBIE
KOMMEHTapUu B €€ aJpec, B COUETaHUH C IPUMEHEHUEM CyAoM cTaTtbu 314 YromoBHOro
KOJIeKCa, KOTOpbIE MOTJIM OBl B IOCTATOYHOH CTETIEHH 00OCHOBATh YTBEP)KIACHUS aBTOPA IO
nyHkty 1 cratem 14, a wWMeHHO, 4TO TpuOyHan He JeiCTBOBAI HE3aBHCHUMO H
OecrnpHrCcTPacTHO.

7. Coscem Apyroe €10, 4TO BJIACTU roCyAapCTBa-y4aCTHHUKA, ONMUPasACh Ha CTATbIO 314
VYroaoBHOro KOJCKCa, I[eﬁCTBOBaJ'IH B HapylLicHHUC IIpaBa HE OBITH NOABECPTHYTHIM
MPOU3BOJIBHOMY JIMIICHUIO CBO60}:[I>I (CTaTLH 9 HaKTa) U B HapylmCeHHUEC OCHOBHBIX
nmpoueccyajlbHbIX FapaHTHﬁ, KOTOpbIC TaK¥XKC SBJIAOTCA npaBaMu YCJIOBCKaA
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(mynkT 3 b), d) u e) crateu 14 I1akTa), 1 ¢ ycraHoBneHHeM KoMUTETOM 3THX HapyIIEHUI MBI
MOJHOCTHIO COTJIACHBI.
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IMpuioxenue 11

[A3bIK OpuTrHHANA: UCTIAHCKUIHA |

Oco0oe (4acTUYHO HecorIacHOe) MHeHHe wieHa KomuTera
Jpnana Kecanbl Kadpepsbl

1. S pasgensto pemienne Komurera o TOM, YTO paccMarpuBaeMble  (DaKThI
CBUJETENBCTBYIOT O HapyLIeHMM IpaB aBTOpa MO MyHKTy 1 crtateum 9, cratee 10 u
nyHkTy 3 b), d) u e) crarbul4 Iakra. OgHaKo s HE COIVIACEH C BHIBOJOM OOJBIIMHCTBA O
HapymeHuu ctateu 15 Iakra.

2. ABTOp OBUIa OCYXZEHa 32 WIEHCTBO B «BOOPYXXCHHOH TEPPOPHCTHYECKON
OpraHu3alii», KaK OHa OIpeJiesieHa B MMyHKTE 2 B COBOKYIIHOCTH ¢ IMyHKTOM | cTtateu 314
VYronosHoro koaekca Typuuu, KOTOPBIH IPEAyCMaTPUBAET HAKa3aHUE TEX, KTO CTAHOBUTCS
YWICHOM BOOPYKCHHON OPraHU3alMy C LENb0 COBEPIICHUS NIPEAYCMOTPEHHBIX Y TOJIOBHBIM
KOJIEKCOM MPECTYIUICHUI MPOTHB 0€30MaCHOCTH T'OCYIapCTBa U KOHCTUTYILIMOHHOT'O CTPOS U
ero GpyHKunoHUpoBaHus. B 310 cBsi3u KomuteT cyutaer, 4To 3TO «IIMPOKOE» OIpEeAeICHHE
HE IPOSCHAET KPUTEPUHU, MHCIOJIB3YEMBIC IJIs YCTAHOBJICHUS TOIO, KAKUE JEHCTBUA
MPEACTABISIIOT COOO0M Takoe MPECTYIUIEHNE, U YTO HCIIOJIb30BAHUE aBTOPOM IPHIIOKEHHS
ByLock u Branenue cuetom B banke «Acs» camu 10 ceOe He SIBISIOTCS CBUAETEIHCTBOM
NIPUHAJIC)KHOCTH K HE3aKOHHOW BOOPY>KEHHOM OpPraHU3allud, €CJIM OHU HE IOAKPEILICHBI
JIPYTHUMH JOoKa3aTeNnbcTBaMu (cM. myHKT 10.6).

3. Ha wmoit B3risin, momoOHBIE pacCyXKAEHHsS CMEIIUBAIOT IMPUHIKI 3aKOHHOCTH,
IIpeayCMOTpeHHBIN cTaTheil 15 IlakTa, ¢ OIEeHKOH 10Ka3aTeIbCTB B YTOJIOBHOM IIpoIiecce.
XOTs BBILICYNIOMSIHYTOE OIpEJeNieHHe TPECTYIUIEHHS MOXET OBITh NpeAMETOM CIopa,
BBIBOJI OOJIBIIMHCTBA OBLI OCHOBAaH B IEPBYIO O4YEpeAb HA BOIPOCE JOKA3aTEeNbCTB, YTO
SIBIISICTCA aCIEKTOM, KOTOPBIHA HE CBSI3aH C MPUHLUIIOM, 3aKpeIJIeHHBIM B cTathe 15 Ilakra.
bonee Toro, cornacHo mpakthke KomuTera, oLieHKa JOKa3aTEIbCTB SIBISIETCS BOIPOCOM
CyIIOB TOCYIapCTB-yYaCTHUKOB, €CJIM TONBKO HE JOKAa3aHO, YTO TaKas OLEHKa HOCHIIA
MIPOU3BOJIBHBIN XapakTep WM IMPEACTaBIsIa COO0OH OYEBHIHYIO OIIMOKY WJIM OTKa3 B
[IPaBOCYAMHU, YTO HE OCIIAPUBAETCSI.
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