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DECI SI ON OF THE COMM TTEE ON THE ELI M NATI ON OF RACI AL
DI SCRI M NATI ON UNDER ARTI CLE 14 OF THE | NTERNATI ONAL
CONVENTI ON ON THE ELI M NATI ON OF ALL FORMS OF RACI AL
DI SCRI M NATI ON
FI FTY- TH RD SESSI ON
concer ni ng
Comuni cation No. 9/1997
Submi tted by: D. S.
Al leged victim The aut hor

State party concerned: Sweden

Date of communication: 15 February 1997

The Committee on the Elimnation of Racial Discrimnation, established
under article 8 of the International Convention on the Elim nation of Al
Forns of Racial Discrimnation

Meeting on 17 August 1998,
Adopts the follow ng:

Deci sion on adnissibility

1. The author of the communication (initial subm ssion dated

15 February 1997) is D.S., a Swedish citizen of Czechosl ovak origin
born in 1947, currently residing in Solna, Sweden. She clains to be a
victimof violations by Sweden of articles 2, 3, 5 (e) (i) and 6 of the
I nternational Convention on the Elimnation of Racial Discrimnation

The facts as submitted by the author

2.1 In April 1995, the National Board of Health and Welfare advertised a
vacancy for a post of researcher/project coordinator with the National Board
of Health and Welfare (Social styrelsen). 1In the vacancy announcenment, the
Board | ooked for applicants who would be able to collect and process nateria
frominvestigative studies, and follow up, in the field of public health and
medi cal care, the structure, content and quality of medical care in hospitals.
The vacancy announcenent stipul ated that applicants for general research jobs
shoul d have good know edge of and experience in the subject area and good
know edge of techniques and neasures used to measure, describe, evaluate and
judge the efficacy and results of an activity. Another requirenent was that
applicants shoul d have a basic academ c degree, if possible suppl enented by
further courses in the field of research and evaluation and with experience in
the subject area. Oher requirenments included the ability to cooperate with
ot hers, power of initiative and ease of oral and witten expression
Proficiency in another |anguage was consi dered an additional asset.
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2.2 One hundred and forty-seven individuals applied for the vacancy,

i ncluding the author and S.L. On 10 Novenber 1995, the National Board of
Health and Welfare decided to appoint S.L. as researcher and project

coordi nator to the Board; she assumed her duties with effect from

1 October 1995. The author appealed to the Government against this decision
considering that her qualifications were superior to those of S.L., and that
she had been refused the post because of her foreign origin

2.3 On 14 March 1996, the Governnent annulled the National Board' s decision
to appoint S.L. to the post and referred the matter back to the Board for
reconsi deration. The Governnent’s decision was based on the fact that at the
time of S.L.’s appointnent, the |atter had not yet earned an acadeni c degree
(al though she was studying for one at that tinme). Therefore, S.L. did not
formally satisfy the requirements for the position as specified by the

Nati onal Board in the Vacancy Announcenent. The National Board's decision in
the case was found to be formally incorrect.

2.4 Shortly afterwards, the National Board of Health and Welfare
re-advertised the post of researcher to the Board. The vacancy announcenent
now stipul ated that the Board was | ooking for a person to work on the
MARS- pr oj ect (Medical Access and Result System, to assist in the collection
and the processing of material frominvestigations and studies and in the
eval uation of the public health and nmedical care structure. The work woul d
i nvol ve contacts with nmedical experts, to draw up catal ogues and prepare
material for nultinedia presentations. As to the qualifications, the
announcenent now required “a basic academ c degree or equivalent, as well as
experience in the subject area”. Oher requirements included the ability to
cooperate and work in a team power of initiative, and ease of oral and
written expression. Good know edge of English was required.

2.5 A total of 83 individuals applied for the re-advertised post, inter alia
the author and S.L. The National Board of Health and Welfare invited four of
themfor an interview, including the author and S.L. Their qualifications
wer e assessed thoroughly. On 20 May 1996, the Board deci ded once again to
appoint S.L. as a researcher to the Board. On 6 June 1996, the author filed
anot her appeal with the Governnent against this decision, claimng that she
was better qualified than S.L. and referring to the fact that she had nore

rel evant academ c education and greater work experience.

2.6 The National Board of Health and Welfare prepared a detailed opinion to

the Governnent on the issue. Inits opinion, it justified the change of
criteria in the re-advertisenent of the vacancy and enphasi zed that the
sel ection process had been careful. The Board observed that on the basis of

this process, it was concluded that S.L. was deened to have the best
qualifications for the post, including personal suitability; the Board added
that S.L. had by then earned an academ c degree in behavioural science. The
aut hor was considered the | east qualified of the four applicants who had been
shortli sted.

2.7 On 12 Septenber 1996, the Government rejected the author’s appeal

Wi t hout giving reasons. The author appeal ed agai nst this decision as well;
in January 1997, this appeal was al so dism ssed, on the ground that the
Government had, by its decision of Septenber 1996, finalized the exam nation
of the matter and therefore concluded proceedi ngs.
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The conpl ai nt

3.1 The aut hor conpl ains that she has been discrimnated against in her
search for enploynment on the basis of her national origin and her status as an
immgrant. In that context she clainms that:

- maj or parts of vacancy announcements of the type she applied for
are tailor-made for an individual who is already chosen in
advance, usually a Swedish citizen born in the country;

- qualification requirements are higher for immgrants than they are
for Swedes;

- enpl oyers generally discrimnate against immgrants in their
enpl oynment policy, in that they will choose Swedes who in
principle are over-qualified for a certain job, whereas they wll
reject immgrants who are over-qualified for the sane post.
During the interviews for the re-advertised post, the author
clainms, she was told that she was over-qualified;

- during the interviews for the vacant post with the National Board
of Health and Public Welfare, the interviewers allegedly displayed
an openly negative attitude vis-a-vis the author. In fact, the
aut hor dismisses the entire interview as “fal se play”.

3.2 The author clainms that the only possibility to solve her situation and
that of imm grants in Sweden who seek enploynent in general would be to take
measures of affirmative action, such as establishing quotas for immgrants for
hi gh-1 evel posts, so that imm grants with higher education may obtain a
possibility to work.

3.3 The author rejects as another sign of discrimnation vis-a-vis her as an
i mm grant that the National Board considered her the |east qualified and
suitable of the four applicants shortlisted for the re-adverti sed post. She
reiterates that her academ c qualifications were far superior to those of S. L.
(Master’s degree as conpared to bachel or degree).

The State party’'s observations

4.1 In its subm ssion under rule 92 of the Commttee' s rules of procedure
the State party challenges the adm ssibility of the comrunication

4.2 The State party notes that the rel evant sources of |egal protection

agai nst ethnic discrimnation in Sweden are the Instrunment of Governnent, the
Act of Public Enploynment and the Act against Ethnic Discrimnation. The

I nstrument of Governnent |ays down the basic principle that public power shal
be exercised with respect for the equal worth of all (Chapter One, Section 2).
Courts, public authorities and other perform ng functions within the public
adm ni stration shall observe, in their work, the equality of all before the

l aw and mai ntain objectivity and inpartiality. Wen deciding on appointnents
within the State adm ni stration, only objective factors such as experi ence and
conpet ence shall be taken into account.
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4.3 The Act of Public Enploynment reiterates the principles laid down in the
I nstrument of Governnment to the extent that when maki ng appoi ntnents to

adm ni strative positions, the guiding factors shall be experience and
conpetence. As a general rule, conpetence is valued higher than experience.
Aut horities must al so consider objective factors that correspond to objectives
of the overall |abour market, equal opportunities, social and enpl oynent
policies. Decisions concerning the filling of vacant posts are excluded from
the normal requirenent that administrative authorities must provide reasons
for their decisions. The rationale for this exception is concern for the
unsuccessful applicant(s), sparing himher/themthe negative eval uation such
reasons mght inply. Under Section 35 of the Government Agencies and
Institutions Ordi nance, appeals against the authorities' decisions my be
filed with the Government. An appeal against a decision by the National Board
of Health and Welfare in matters of enployment can also be filed with the
Government, under Section 14 of the 1996 Ordinance relating to the Nationa
Board of Health and Welfare. There are no further renedi es avail abl e agai nst
t he Government’s deci sion.

4.4 Labour disputes may al so be tried under the Act against Ethnic

Di scrimnation of 1994, which ainms at prohibiting discrimnation in working
life. Under the Act, ethnic discrimnation takes place when a person or group
of persons is/are treated unfairly in relation to others, or are in any way
subjected to unjust or insulting treatnment on the grounds of race, colour

nati onal or ethnic origin or religious belief.

4.5 Pursuant to the ternms of the Act, the CGovernnent has appointed an
Onbudsman agai nst Ethnic Discrimnation whose mandate is to ensure that ethnic
di scrimnation does not occur in the | abour market or other areas of society.
The Orbudsman shoul d assi st anyone subjected to ethnic discrimnation, and
hel p safeguard the applicant’s rights. He nust make special efforts to
prevent job applicants from being subjected to ethnic discrimnation

(Section 4). |If so directed by the Orbudsnman, an enployer is required to
attend neetings and supply information pertaining to the enployers’ relations
with job applicants and enpl oyees. Should the enployer fail to conply with
the Orbudsman’s directives, the latter may levy a fine (Sections 6 and 7).

4.6 This | egislation, which applies to the overall |abour market, has two
maj or thrusts. The first is the prohibition of discrimnation in relation to
applicants for vacancies, which is relevant to the present case. The other
prohi bition of discrimnation covers the treatnment of enployees. The

provi sion which covers the treatnent of job applicants provides that any

enpl oyer nust treat all applicants for a post equally, and that when

appoi nting an applicant, he nmay not subject other applicants to unfair
treatment on account of their race, colour, national or ethnic origin or
religious belief (Section 8). This provision applies if the enployer chooses
someone ot her than the individual subjected to discrimnation. Discrimnatory
behaviour in the recruitment process is not per se covered by the prohibition
but if, as a result, this behaviour has |led to the enploynent of another
person, the enployer will be held accountable for his actions. For any
treatnment to constitute unlawful discrimnation, it nust have been notivated
by di fferences which are not based on objective criteria. Enploynent

consi derations made by the enpl oyer must appear to be acceptable and rationa
to an outsider if it is to be shown that objective reasons notivated the
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enpl oyer’ s deci sion. Any enployer who violates the prohibition of
discrimnation is liable to pay danmages. Job applicants who are victins of
di scrimnation may be awarded damages, to be paid by the enpl oyer.

4.7 Under Section 16 of the Act agai nst Ethnic Discrimnation, cases of
discrimnation in enmploynent will be exam ned pursuant to the Act on
Litigation in Labour Disputes. Disputes shall be handl ed before the Labour
Court, as a court of first and last instance, if they are brought by an
enpl oyer’ s organi zati on or an enpl oyees’ organization, or by the Onbudsman
If the dispute is brought by an individual enployer or a job applicant it
shall be heard and adjudicated by a District Court. Appeals may be | odged
with the Labour Court, which is the final instance.

4.8 The State party submits that the author has failed to exhaust avail able
donestic renedies, as required by article 14, paragraph 7 (a), of the
Convention. It contends that contrary to the views apparently held by the
author, it is possible to file actions before a court in cases of ethnic

di scrimnation and danmages based on ethnic discrimnation in working life.
Such an action woul d have been based on article 24 of the Act on Ethnic

Di scrimnation

4.9 The State party notes that the author does not appear to have had any
contact with the office of the Orbudsman agai nst Discrimination, although the
Onbudsman woul d be entitled to | odge a case about discrimnation and damages
on her behalf. Thus, Swedish |aw provides for effective judicial remedies in
the author’s situation. It would have been possible for the author to file an
action based on non-observance of the Act on Ethnic Discrimnation before the
courts, and there is nothing to indicate that her conplaint would not have
been exam ned properly and thoroughly, in accordance with applicable
procedures. For the Government, therefore, the case is inadm ssible for
failure to exhaust avail able domestic renedies.

4.10 Regarding the question of |legal aid that m ght be available to persons
wishing to file a case with a court the State party indicates that under

the 1972 and 1997 Legal Aid Acts it is possible to give legal aid to any
natural person in a legal matter if he or she is deened to be in need of such
assi stance and his or her annual inconme does not exceed a specific limt. In
legal aid matters the claimnt shall contribute to the cost in proportion to
his or her ability. Legal aid may, however, not be given if it is not deemed
reasonabl e having regard to the inmportance and nature of the matter and the
val ue of the subject being disputed as well as all other circunmstances in the
case. Such a situation could occur if a petition does not contain reasons for
the claimas prescribed by law or if the claimotherwi se is deened to be

mani festly unfounded.

Aut hor’s conments

5.1 Wth respect to the requirenent of exhaustion of donmestic renmedies, the
aut hor notes that she was not informed about any renedies other than appeals
directed to the Government. Thus, the decision of 12 Septenber 1996 i nform ng
her of the Governnent’s dism ssal of her appeal did not nmention the
possibility of an appeal to the Labour Court, either with the assistance of a
union or that of the office of the Onbudsman. Nor did the Governnent inform
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her of this possibility after she appeal ed the decision of 12 Septenber 1996.
The aut hor enphatically asserts that she consi dered Governnent organs “the

| ast authorities” in her case with respect to appellate renedies. She states
that after reading an article in the newspaper on the possibility of appealing
to the Labour Court she contacted her Union. The latter, however, would not
take up her case.

5.2 According to the author, an appeal for assistance to the Ofice of the
Onbudsman agai nst Ethnic Discrimnation would have been futile. She asserts
that the Orbudsman hinsel f has never filed any case on behalf of an individua
with the Labour Court, and that he hinmself has voiced serious doubts about the
applicability and effectiveness of the Act agai nst Ethnic Discrimnation

of 1994. She further states that she had applied for assistance fromthe
Onbudsman on several other occasions but w thout success.

5.3 As to an appeal to a District Court, the author notes that this would
not have been an effective remedy either. She states that in 1993 she applied
for a job she did not obtain. She brought the case before a District Court
claimng discrimnation and requested | egal aid. The District Court decided
that it had no conpetence to exam ne decisions on appointments in the | abour
mar ket and di sm ssed the case as well as the legal aid request in

Decenmber 1994. By then the Act against Ethnic Discrimnation which, according
to the State party, provides job applicants with the possibility of filing
cases before district courts, was already in force. The court’s decision also
i ndicated that the case had no prospects of success.

5.4 Mor eover, the author asserts that an appeal woul d have incurred
financi al outlays which she, as an unenpl oyed person, could not afford. 1In
her view, if resort to a tribunal is not free of charge, she has no judicia
renedy. Even so, for her, the issue is not how many judicial instances she
may appeal to, but whether the existing | aw against ethnic discrimnation may
offer her a renedy; in her opinion, it does not.

Admi ssibility considerations

6.1 Bef ore considering any clainms contained in a conmunication, the
Committee on the Elimnation of Racial Discrimnation nmust decide, pursuant to
article 14, paragraph 7 (a) of the Convention, whether or not the current
conmuni cati on is adm ssible.

6.2 The State party contends that the author’s clainms are inadm ssible for
failure to exhaust donestic remedies, since she could have (a) sought the

i ntercession of the Orbudsman agai nst Ethnic Discrimnation in her case;
and/or (b) challenged the decision not to appoint her to the vacant post in a
District Court with a possibility of appeal to the Labour Court. The author
has replied that she was never inforned about the possibility of the latter
avenue and that appeals to the Orbudsman and the courts would in any event
have failed, since the applicable legislation is deficient.

6.3 The Conmittee notes that the author was aware of the possibility of a
conplaint to the Orbudsman agai nst Ethnic Discrimnation; she did not avai
herself of this possibility, considering it to be futile, and because of

al  eged previous negative experiences with his office. She |earned about the
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possibility of filing an action with the Labour Court and started preparations
to this effect but desisted, apparently because her trade union did not

support her in this endeavour as it did not find merits in her claim She
further considers that there was no real possibility of obtaining redress in a
District Court because of a negative experience regarding a previous case that
she had filed with a District Court.

6.4 The Committee concludes that, notw thstanding the reservations that the
aut hor m ght have regarding the effectiveness of the current legislation to
prevent racial discrimnation in the | abour market, it was incunbent upon her
to pursue the renedi es avail able, including a conplaint before a District
Court. Mere doubts about the effectiveness of such renedies, or the belief
that the resort to them may incur costs, do not absolve a conplainant from
pursui ng them

6.5 In the light of the above the Conmittee considers that the author has
failed to neet the requirements of article 14, paragraph 7 (a) of the
Conventi on.

7. The Commttee on the Elimnation of Racial Discrimnation therefore
deci des:

(a) that the comunication is inadm ssible;

(b) that this decision shall be conmunicated to the State party and
t he author of the communication

[Done in English, French, Russian and Spanish, the English text being the
original version.]



