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I. ORGANIZATIONAL AND OTHER MATTERS

A. ftates parties to the Covenant

1, As at 29 July 1988, the closing date of the thirty-third session of the Human
Rights Committee, ther.. were 87 States parties to the Internstional Covenant on
Civil and Political Rights and 42 States parties to the Optional Protocol to the
Covenant, both adopted by the General Assembly in resolution 2200 A (XXI) of

16 December 1966 and opened for signature and ratification in New York on

19 December 1966. Both instruments entered into force on 23 March 1976 in
accordance with the provisions of their articles 49 and 9 respectively. Also as at
29 July 1988, 22 States had made the declaration envisaged under article 41,
paragraph 1, of the Covenant, which came into force on 28 March 1979.

2. A list of States parties to the Covenant and to the Optional Protacol, with an
indication of those that hare made the declaration under article 41, paragraph 1,
of the Covenant is contained in annex I to the present report.

3. Reservations and other declarations have been made by a number ot States
parties in respect of the Covenant and/or the Optional Protocol. These
reservations and other declarations are set out verbatim in documents of the
Committee (CCPR/C/2/Rev.l). By a note of 22 March 1988, the Government of France
notified the Secretary-General of the withdrawal of its reservation to article 19
of the Covenant.

B. Sessions and agendas

4. The Human Rights Committee has held three sessions since the adoption of its
last annual report. The thirty-first session (758th to 786th meetinga) was held at
the United Nations Office at Geneva from 26 October to 13 November 1987, the
thirty-second session (787th to 812th meetings) was held at United Nations
lleadquarters from 21 March to 8 April 1988 and the thirty-third session (813th to
840th meetings) was held at the United Nations Office at Geneva from 1l to

29 July 1988. The agendas of the sessions are contained in annex III to the
present report.

C. Memberahip and attendance

5. The membership remained the same as during 1987. A list of the members of the
Committee is given in annex II to the present report. Except for the absence of
Mr. Aguilar at the thirty-first session, of Mr. Wako at the thirty-second session
and Messrs. "..:1lan and Serrano Caldera at the thirty-third session, all the members
attended the utr...n sessions,

D. Working groups

6. In accordance with rules 62 and 89 of its provisional rules of procedure, the
Committee established working groups to meet before its thirty-first, thirty-second
and thirty-third sessions,



7. As a result of the financial crisis, the Committee was only able to establish
one working group, composed of five members, to meet befure the thirty-first
session. In addition to making recommendations to the Committee regarding
communications under the Optional Protocol, that Working Group was also mandated to
prepara a concise list of issues concerning second periodic reports scheduled to be
vaken up for consideration at the thirty-first session and to conasider a draft
general comment on article 17 of the Covenant. The Working Group war composed of
Ms. Chanet and Mesars. Cooray, El-Shafel, Ndiaye and Zielinski. 1t met at the
United Nations Office at Geneva from 19 to 23 October 1987. Mr. Cooray was elected
Chairman/Rapporteur for matters regarding communications and Mr. Ndiaye for those
regarding article 40.

8. Since it had become clear that one workiiq group could aot cope adequately
with the large volume of pre-sessional preparatory work, it was neceasary for the
Committee to revert to its normal practice of establishing two pre-sessional
working groups, consisting of four members each. The Working Group establishod
under rule 89 to meet prior to the Committee's thirty-second and thirty-thirad
sessions was entrusted with the task of making recommendations to the Committee
regarding communications under the Optional Protocol. At the thirty-second
session, the Working Group was composed of Messrs. Cooray, Prado Vallejo,
lennergren and Zielinski. It met at United Nations Headquartexs, from 14 to

18 March 1988. Mr. Cooray wus elected Chairman./Rapporteur. At the thirty-third
session the Working Group was composed of Mesars. Dimitrijevic, El-Shafei, Pocar
and Prado Vallejos; it met at the United Nations Office at Geneva from 4 to

8 July 1988 and elected Mr. Pocar as its Chairman/Rapporteur.

9. The Working Group established under rule 62 to meet prior to the Committee's
thirty-second and thirty-third sessions was mandated to prepare concise lists of
issues or topics concerning second periodic reports scheduled for consideration
prior to those sessions and to consider the formulation of recommendations relating
to the meeting from 10 to 14 October 1988 of chairmen of the supervisory bodiwas
entrusted with the consideration of reports submitted under United Nations
instruments on human rights. The Working Group that met before the thirty-second
session was also mandated to continue the consideration of a draft general commery
relating to article 17 of the Covenant. At the thirty-second session, its mernlers
were Messars. Aguilar and El-Shafei, Mrs. Higgins and Mr. Movchan. It met at United
Nations Headquarters from 14 to 18 March 1988 and elected Mr. Agulilar as its
Chairman/Rapporteur. At the thirty-third session, the Working Group was composed
of Messrs. Mavrommatis, iMovchan, Ndiaye and Wennergren; it met at the Unitsd
Nations Office at Geneva from 4 to 8 July 1988 and elected Mr. Ndiaye as its
Chairman/Rapporteur.,

E. Qther mo .ters
Thirty-first session

10. The Under-Secretary-General for Human Rights informed the Committee of the
report of the Secretary-General to the General Assembly at its forty-second
session 1/ and drew attention, in particulsr, to the Secretary-General's reference
to the Organization's importance as a forum for “"concerted action aimed at
encouraging rectification of unsatisfactory human rights situations wherever they
may be”. He assured the Committee of his intention to pursue that objective as a
matter of the highest priority and noted that the existing services of the Centre



for Human Rights had been restructured and strengthened to permit a more effective
response to the growing needs of Governments and nationrl institutions for various
typss of assistance. He expressed his conviction that communication and the
provision of informatio: about human rights matters were particularly important and
referred with satisfaction to the establishment of the Sention for External
Relations within thw Centre. He hoped that it would be possible through that
Section to expand and deepen the Centre's ties and co-operation with the media, the
academic world and non-governmental organisations, as well as to reach out more
effectively to world public opinion as a whole. To respond in greater depth to the
interest of the medis and others in human rights matters, it was also his intention
that the Centyo should undertake a new and expanded programme of publications and
increase the dirssmination of iuformation.

11, The UndGa.-Eacretary-General also informed the Committee of the Centre's
accelerated training activities, including the holding of a training course in New
York for legislative draftsmen on the preparation of national legislation against
racism and racial discrimination and a second training course in Bangkck on the
teaching of human rights, as well as of planned training courses concerning the
preparation and presentation of reports under iuternational human rights
instruments in Lusaka and San José, Costa Rica. In addition, he informed the
Committee of various special reports and studies that had been submitted to the
Sub-Commission on Prevention of Discrimination and Protection of Minorities at its
thirty-ninth session, including those relating to states of emergency
(E/CN.4/8ub.2/1987/19), the abolition of the death penalty (E/CN.4/8ub.2/1987/20),
the practice of administrative detention without charge or trial
(E/CN.4/8ub.2/1987/16) and work on the elaboration of guidelines, principles and
guarantees for persons detained on grounds of mental ill-health or suffering from
mental disorder (see E/CN.4/8ub.2/1987/32 and Corr.l).

Thirty-second session

12, In a message addreased to the Committee at its thirty-second session, the
Under-Secretary-General for Human Rights informed the Committee of his
participation in the consideration of human rights related items at the
forty-second session of the General Assembly, where the activities being carried
out under the various humai. rights instruments had received thorough

consideration. He had noted with special satisfaction that many delegations,
representing different regions and political viewpoints, had expressed strong
support and high esteem for the Comwittee's work. In the light of the growing
number and complexity of reporting oitligations under the various international
human rights instrumerts, he also drew attention to the special importance of
General Assembly resolution 42/105 of 7 December 1987 and expressed confidence that
the Committee's views would be particularly useful in achieving positive results at
the forthcoming meeting of chairmen of the relevant treaty bodies.

13. The Under-Secretary-General informed the Committee of the outcome of the
second session of the Committee on Economic, S8ocial and Cultural Rights, noting
that agreement had been reached at that session on a number of importan’: procedural
and organiszational questions as well as on the structure, content and periodicity
of State party reports. In all of those respects, the Committes on Economic,
Social and Cultural Rights intended to bring its methods and p.ucedures into line
with those of the Human Rights Committee. He almo informed the Committee that the
States parties to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (General Assembly rcsolu*ion 39/46, annex of



10 December 1984), had held thair firat meeting, at which the 10 members of the
Committee against Torture had been elected and agreement on financing thet
Committee's operations had been reached. 1In addition, he noted that, at the
forty-fourth session of the Commission on Human Rights, the working group on a
draft convention on the rights of the child had completed the first reading of the
full text of the draft convention. The Under-Secretary-General stated that helping
to lay the foundations of national human rights institutions and mechaniams might
make it possible to prevent human rights violations. That was why the Centre was
setting particular store by its programme of advisory services, support for which
had been expressed by all regions in the Commission on Human Rights. Lastly, he
outlined some of the measures and activities being planned for the fortieth
anniversary year of the Universal Declaration of Human Rights, including the
Centre's new and expanded publications programme, the planned issuance of a special
postage stamp and the possible launching by the General Assembly of a world-wide
campaign of information on human rights. He also mentioned that the Centre was
planning to organize a special human rights workshop in Lomé, in commemoration of
the fortieth anniversary of the Universal Declaration, to which the Government of
Togo had invited a number of African countries.

14. The Committee was informed by the Assistant Secretary-General (Controller),
Office of Programme Planning, Budget and Finance, that, in response to a request of
the Committee tor Programme and Co-ordination, an in-depth evaluation was being
carried out on the United Nations programme for human rights to determine the
efficiency, effectiveness and result of the various activities carried out within
the framework of the programme, to identify problems of delivery and to suggest
possible improvements. A relevant questionnaire was distributed to all members of
the Committee for completion.

15. After having besn informed that the similarity in the titles of the Yearbook
of the Human Rights Committee and the Yearbook on Human Rights had led to some
confusion, the Committee agreed to chL.age the title of the former to "Officiail
Records of the Human Rights Committee".

Thirty-third session

16. In welcoming the members of the Committee, the Under-Secretary-General for
Human Right: extended special greetings to the Chairman and members of the African
Commission on Human and Peoples' Rights, who had been invited to participate in the
Committee's proceedings during the first week of its session and to familiarize
themselves with the Centre for Human Rights. He reaffirmed the importesnce attached
by the Centre to its co-operation witi, the African Commission and expressed the
hope that such co-operation would be further strengthened and expanded in the
future.

17. Noting that the supervisory bodies established under the International
Covenants on Human Rights were at the core of the effort to achieve the human
rights objectives of the United Nations, the Under-Secretary-General reaffirmed
that meeting the requiremerts of the Committee for the effective discharge of its
mandate would remain one of the Centre's highest priorities. He expressed the hope
that, despite the continuing uncertainties relating to the Organization's financial
prospects, the worst could be avoided and that the huinan rights programmes could be
carried forward in the future without serious hindrance. Reporting on the progress
achieved over the past year in strengthening the programmes of the Centre, he said
that the rvrestructuring of some of the relevant services had helped to make it



possible both to expand and to accelerate the activities of the Centre vader the
programme of advisory services as well as to mount a more dynamic information and
education campaign, which had helped to enhance the international scope of the
Centre. He referred to a number of recent human rights events carried out under
the programme of advisory services, including training courses in such areas as
legislative drafting, the teaching of human rights and the preparation of national
reports. In addition, a number of requests from States for assistance in
developing their national human rights infrastructure were under consideration as
well as the organisation of further regional or subregional training courses, such
as a planned course in Tunis for Arabic-speaking countries on the administration of
justice. The Cantre's efforts to reach the general public with relevant human
rights information had also been intensified and the first two of a series of
planned fact sheets - relating to existing international human rights machinery and
to the International Bill of Human Rights - had already been isaued.

18. In addition, the Under-Searetary-General informed the Committee of relevant
decisions adopted by the Economic and Social Council at its firat regular session
in 1988. In particular, the Council had endorsed a number of major recommendations
submitted by the Committee on Economic, Social and Cultural Rights, including
recommendations relating tc the form and periodicity of State party reports, and
had authorited a special meeting of the working group on a draft convention on the
rights of the child of the Commission on Human Rights before the end of the year.
He also informed the Committee of the outcome of the first seasion of the Committee
against Torture, pointing out that the rules of procedure adopted by the Committee
had been modelled on the Human Rights Committee's own rules.

19. The Committee took note with appreciation of the statement made by the
Under-Secretary-General for Human Rights and expressed particular satisfaction with
the progress being achieved in expanding and accelerating the Centre's advisory
services and publications activities. It was noted, in that connection, that onu
or more members of the Committee had participated in nearly all of the training
courses and workshops held within tie past year as well as in the fortieth
snniversary colebration and the national human rights seminar organised by the
Government of Togo.

20. Referring to the Centre's accelerated publications schedule, members recalled
with sppreciation the Under-Secretary-General's intention to eliminate the existing
backlog in publishing the Committee's official records and to speed up work on the
second volume of the Committee's selected decisions under the Optional Protocol,
containing decisions from the seventeenth to the thirty-second nessions, and
expressed the wish that significant progress should be achieved in the foregoing
regard by the end of 1988,

2l. Members also noted with satisfaction the information concerning the activities
of the Committee against Torture at ite first session and the Economic and Social
Council's approval of the important recommendations submitted to it at its first
reqular session in 1988 by the Committee on Economic, Social and Cultural Rights.

22. The Commictee took note with special appreciation of Economic and Social
Council resolution 1988/42 of 27 May 1988, in which the Council referred to the
fundainent.al role of the effective functioning of treaty bodies established in
accordance with the various international human rights instruments. Several
membars observed that, in view of the significant increase in the work-load of the
Committee and the Secretariat in recent years under the Covenant Aund the Optional



Protocol, it would become more and more difficult for the Committee to maintain its
current high standards without the provision of additional staff resources and
meeting time. The Committee requested the Under-Secretary-General to make evary
possible effort to atrengthen the Committee's secretariat to enable it to cope
adequately with the increased work-load.

23. The Committee welcomed the participation of the Chairman and some members of
the African Commission on Human and Peoples' Rights in its proceedings. The
visitors also met the Bureau of the Committee as well as indivilual members and had
an opportunity to become fully acquainted with the Committee's role, activities and
procedure.

F. Future meetings of the Committee

24. At its thirty-second session, the Committee confirmed its calendar of meetings
for 1989, as follows: thirty-fifth session to be held at United Nations
Headquarters from 20 March to 7 April 1989, thirty-sixth session at the United
Nations Office at Gereva from 10 to 28 July 1989 and thirty-seventh session also at
the United Nations Office at Genova from 23 October to 10 November 1989. In each
case, its working groups would meet during the week preceding the opening of each
session.

G. Adoption of the report

75. At its 839th and 840th meetings, held on 28 and 29 July 1988, the Committee
considered the draft of its twelfth annual report covering its activities at the
thirty-firast, thirty-second and thirty-third sessions, held in 1987 and 1988. The
report, as amendoed in the course of the discussions, was unanimously adopted by the
Committee.




II. ACTION BY THE GENERAL ASSEMBLY AT ITS FORTY-SECOND SESSION

26. At its 804th meeting, held on 4 April 19088, the Committee considered the
agenda item in the light of the relevant summary records of the Third Committee and
of General Assembly resolutions 42/103 and 42/105 of 7 December 1987.

27. The Committee discusaed the relevant resolutions adopted by the

General Assembly at its forty-second session. With regard to Asaambly

resolution 42/103, members felt encouraged by the recoguition accorded to the
importance of the Committee's role in promoting the implementacion of the Covenant
on Civil and Political Rights. Members also weicomed the General Assembly's
renewed call in paragraph 7 ot .anat resolution for all States that had not yet done
80 to become parties to the Covenant and expressed agreement with the comment made
in the Third Commiitee that accession to the Covenant would he one of the best ways
to demonstrate adherence to the Charter itself.

28. With regard to General Assembly resolution 42/105, relating to reporting
obligations of States parties United Nations instruments on human rights,
particularly paragraph 4 thereof, the Comnittee, after giving extensive
consideration at its thirty-first, thirty-second an? t.irty-third sessions to the
preparations for the meeting of the persons chairing the various human rights
treaty bodies to be held from 10 to 14 October 1988, adopted the following
recommendations and observztions for use by ita Chairman at that meeting:

"Introduction

"l. The Committee considered the p.cblems relating to State party reporting
under the various international human rights instrumentes at its thirty-first,
thirty-second and thirty-third sessions, in the light of Geueral Assembly
resolution 42/105 and documents A/40/600 and Add.l and A/<1/510. On the basis
of recommendations submitted by its Working Group the Committee, at its
thirty-third seasion, adopted the following recommendations and observations
for use by t)re Chairman of the Committee at the meeting of the persons
chairing tlhe treaty bodies:

"Racommendations and observationa

"2. The Committee considers that the draft agenda for the meeting, prepared
and circulated by the Secretary-General pursuant to paragraph 4 (a) and (b) of
General Assembly resolution 42/105 is sufficiently comprehensive to &llow the
persons chairing the treaty bodies to consider all relevunt issues.

“3. With reference to item 5 (a) of the draft agenda concarning the
possibility of harmoniaing and consolidating reporting guidelines, the
Committee agrees that the elaboration of a document reflucting common elements
could facilitate, to some extent, the preparation and submission of reports.
However, since each treaty body is different and haa specific needs, attempts
t¢ harmonize and unify the guidelines should remain within reasonable limits.
If reporting guidelines were to Le fully standardised, the treaty bodies would
undoubtedly receive a great deal of information of 1little or no relevance to
their concorns, whereas States partiem would not be relieved of the necessity
to provide additional specific information. Such problems could not be
avoided even if only the introductory parts of State yarty reports were




consolidated. In this connection, the Committoe recalls that the reporting
guidelines under the International Covenant on Civil and Political Rights
cover a broad range of human rights and have been well tested. Accordingly,
the Committee is of the opinion that efforts to harmonize reporting guidelines
should take the foregoing cinsiderations into account, but it remains open to
any proposals compatible with those considerations,

“4, The Committee further halieves that efforts towards harmonization and
unification may also find an appropriate solution within a State party.
particularly through the creation of a co-ordination mechanism. The Committee
urges that the gquestiona of co-ordination and harmonization should be kept
under study by the Secrstary-General, the General Assembly, the Economic and
Social Council, the States narties and the treaty bodies themselves and that
the results should be made uvailable to the latter. 7Tn addition, the
Committee believes that it would be highly desirable to establish a repository
of basic legal documents of the States parties within the Secretariat.

"5, With reference to item 5 (b) of the draft agenda, the Committee believes
that, if a five-year reporting cycle were applied by all treaty bodies, it
would help States parties whi:zh had acceded to or ratified instruments at
different times to avoid having to submit reports each year. The Committee
considers that compliance by States parties with their periodic reporting
obligations would be faciliitated if duplication were reduced through such
means as utilizing in one report information submitted in reports to other
treaty bodies, provided that the Committee's competen:'s is not restricted in
any way. Similarly, the Committes remains open tvo all practical suggestions
for co-ordination provided that they do not weaken tha reporting obligations
in any way. As a corollary. the Secretariat should make available to each
supervisory body State part,; reports that have been submitted to other
supervisory bodies, as it is already doing in the case cf the Human Rights
Committee.

"6. Regarding the consideration of perlodic reports, the Committee suggents
that the persons chalring the treaty bodies should, in the first iastance,
appeal to States parties to adhere clcsely to reporting guidelines so that the
consideration of reports can be conducted in an orderly and efficient manner.
The length of reports, as such, has not been an insurmountable problem. The
importance of presenting information that is both relevant and complete does,
however, require emphasis. State party delegations should be requested to
keep their introductory remarks and oral responses to questio'is as germane and
concise as possible.

"7. Possibilities for providing, at the request of States parties, training
and technical assistance, includii.g subregional and nat. onal training courses
on reporting and, where reporting problems are particularly serious, missions
by experts to furnish practical essistance in areas such as the preparation of
roports and the elaboration of a human rights infrastructure, should be
expanded. A manual on report writing should also be prepa-ed and distributed
tu States parties.

“8. The persons chairing the treaty bodlies should encourage more frequent
exchanges and contacts betwesn mambers of the various treaty bodies as well as
between the Secretariat of the Centre for Human Rights and the Centre for
Social Development and Humanitarian Affairs.”

B



29. The Committee also took note of the view exprussed by some delegations in the
Third Coinnittee that its procedure in considering second periodic reports was
unduly formaliszed and time-consuming. Members pointed out in that connection that
the Committee's specific questions relauting to second periodic reports helped to
increase knowledge of the practices followed in each State, focured interest on
matters of paramount importance in a given State, and helped reporting Scates to
prepare their replies. The Committee was not a tribunal and was merely trying to
promote implementation of the Covenant. Accordingly, the Committee felt that the
current method used in conaidering second periodic reports was appropriate and
helped the Committee to discharge its mandate under the Cuvenant effectively.



ITI. REPORTS BY STATES PARTIES SUBMITTED UNDER
ARTICLE 40 OF THE COVENANT

A. Submission of xepoxts

30. States parties have undertaken to submit reports in accordance with
article 40, paragraph 1, of the International Covenant on Civil and Political
Rights within one year of the entry into force of the Covenant for the States
parties coacerned and thereafter whenever the Committee so requests.

31. In order to assist States parties in submitting the reports required under
article 40, paragraph 1 (a), of the Covenant, the Human Rights Committee, at its
sacond sesasion, approved general guidelines regarding the form and content of
initiel reports. 2/

32. Furthermore, in accordance with article 40, paragraph 1 (b), of tre Covenant,
the Committee, at its thirteenth mession, adcpted a decision on periodicity
requiring States parties to submit subsequent reports tn the Committee every five
years. 3}/ At the same session, the Committee adopted guidelines regarding the form
and content of periodic reports from States parties under article 40,

paragraph 1 (b), of the Covenant. 4/

33. At each of its sessions during the reporting period, the Committee was
informed of and considered the status of the submission of reports (see annex IV to
the present report).

34. The action taken, informmcion received and relevant issues placed before the
Committee during the reporting period (thirty-first to thirty-third sessions) are
summarized in paragraphs 35 to 41 below.

Thirty-first session

35. The Committee devoted its 760th meeting to a discussion of problems relating
to the submission of reports by States parties under article 40 of the Covenant
both in general terms and in respect of certain individual cases. The Committee
noted that there were various reasons for default or delay by States parties in the
submission of reports, inciuding technical reasons such as the lack of adequate
expertise and personnel, the assignment of insufficlent priority, the increasing
burden of reporting obligations stemming from the proliferation of human rijucs
supervisory bodies and, rarely, the amimple i, luctance of States parties to expose
themselves to scrut.iny.

36. It was generally agreed that there was no single method of inducing States
parties to comply with their reporting obligations but rather a choice of methods
to be applied case by case. Members alao agreed that, in seeking to ascertain the
reasons for non-submission of a given report or to induce compliance with reporting
obligations, the Committee should continue to rely on a diplomatic but persistent
approach to States parties, including personal contacts with State party
representatives by the Chairman or individual members, whenever the opportunity
arose. The traditional practice of the Secretariat sending reminders to States
parties should also be continued. Stroag support was expressed for the Centre's
strengthened training and publications activities, which were seen by members as

-10-



being very effective in asslsting States parties to comply with their obligations
under the Covenant,

37. With regard to the reports submitted since the thirtieth session, the
Committee was informed that the initial reports of the Central African Republic and
Guinea and a new veruion of the second periodin report of Colombia had been
received.

38. The Committee Gecided to send reminders to the Governments of Belgium,
Bolivia, Cameroon, Gabon, Niger, Saint Vincent and the Grenadines, San Marino, the
Sudan, Togo and Viet Nam, whose initial reports were overdue. In addition, the
Committee decided to send reminders to the Governments of the following States
parties whose second periodic reports wern overdue: Bulgaria, Costa Rica, Cyprus,
Dominican Republic, Gambia, Guyana, India, Irsn (Islamic Republic of), Italy,
Jamaica, Japan, Jordan, Kenya, Lebanon, Libyan Arab Jamahiriya, Madagascar, Mall,
Mauritius, Mexico, Morocrn, Netherlands, New Zealand, Nicaragua, Norway, Panama,
8ri Lanka, Suriname, Syrian Arab Republic, United Kingdom of Great Britain and
No.thern Ireland (with regard to its dependent territories), United Republic of
Tanzania, Uruguay and Venesuela.

Ihixty-second sescion

39. The Committee was informed that Belgium had submitted its initial report, that
second periodic reports had been received from Japan and Norway and that %Tcouador
had submitted a report supplementiny its second periodic report,

40. In view of the growing number of outstanding State party reportuy, the
Committee agreed that members of the Bureau should meet indivicually with the
permanent representatives of those States parties whoee initial or second periodic
reports had been overdue for periods of three to five years. Accordingly, memhers
of the Bureau met the representatives of Bolivia, Gabon, Iran (Islamic Republic
of), the Libyan Arab Jamshiriya, Madagascar, Mauritius, Saint Vincent and the
Grenadines, Togo, Uruguay and Viet Nam, who agreed to convey the Committee's
concerns to their Governments. It was not possible to establish contact with the
Permanent Mission of Cameroon. In addition, the Committee denided to send
reminders to all States whose initial reports or second or third periodic reports
should have been submitted before the end of the thirty-second session. Initial
reports were overdue from Argentina, Bolivia, Cameroon, Gabon, Niger, S8aint Vingent
and the Grenadines, the Sudan, Togo and Viet Nam; second periodic reports were
overdue from Bulgaria, Costa Rica, Cyprus, the Democratic People's Republic of
Korea, the Dominican Republic, the Gambia, Guyana, Iceland, India, Iren (Islamic
Republic of), Italy, Jamaica, Jordan, Kenya, Lebanon, the Libyan Arab Jamahiriya,
Madagascar, Mali, Mauritius, Morocco, the Netherlands, New Zealand, Nicaragua,
Panama, Baint Vincent and the 7Arenadines, Sri Lanka, Suriname, the Syrian Arab
Republic, the United Republic of Tansania, Uruguay and Venesuela; and third
periodic reports were overdus from Csechoslovakia, the German Democratic Republic,
Iran (Islamio Republic of), Lebanon, the Libyan Arab Jamahiriya, Tunisia and
Uruguay.

Ihirty-third session

41. The Committee was informed that the initial report of the Philippines, the
second periodic reports of Italy, Mexico, the Netherlands, New Zealand, the Un'ted
Kingdom of Great Britain and Northern Irelsnd - relating to the dependent
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territories and Uruguay, as well as the third periodic report of the German
Democratic Republic - had been received.

B. Considexation of reports

42. During its thirty-first, thirty-second and thiity-third sessions, the
Committee considered the initial reports of Belgium, the Central African Republic,
Guinea and Zambia, as well as the secund periodic reports of Australia, Barbados,
Colombia, Denmark, Ecuador, France, Japan, Rwanda and Trinidad and Tobago.

43. The following sections relating to States parties are arranged on a
country-by-country basis according to the sequence followed by the Cummittee in its
consideration of reports at itas thirty-first, thirty-second and thirty-third
sesuions. These gections are summaries based on the summary records of the
meetings at which the repor'.s were considered by the Committee. Fuller information
is contained in the reports and additional information submitted by the States
parties concerned 5/ and in the summary records referred to.

Trinidad and Tobago

44. The Committee considered the second periodic repcrt of Trinidad and Towvago
(CCPR/C/37/Add.7) at its 764th to 767th meetings, held on 29 and 30 Oc‘.ober 1987
(CCPR/C/SR."64-5R.767).

45, The report was introduced by che representative of the State party, who said
that by electing a new Government, on 15 December 1986, the people of Trinidad and
Tobago had changed a régime that had ruled the country for 30 years and had taken
an important step towards achieving greater democracy. A Constitution Review
Commigsion had Leen appointed to study possible amendments to the Constitution and
the public had also been invited to submit its views on that subject. A number of
potentially significant institutional innovations of relevance to human rights had
been discussed at the Eighth Caribbean Community Summit, held& in 1987 in

Saint Lucia, including the possibility of establishing a Caribbean court of appeal
and a Caribbean human rights commigsion. The Government was currently in the
process of following up on a number of such proposals. On 1 July 1987, it had
granted amn~zsty to eligible illegal immigrants from Commonwealth Caribbean
countries. A new citisenship biil, providing for the possibility of holding dual
citigsenship, was also receiving consideration by Parliament ar a matter of
priority. Trinidad and Tobago took ~» great deal of pride in the peaceful political
and civil evolution of the country’'s democratic system.

Conatitutional and legal framewourk within which the Covepant 1s implemented

46. With regard to that igsua, members of the Committee wished to know what
significant changes, if any, had occurred that were relevant to the implementation
of the Covenant sinc. consideration of the initial report, what the legal status of
the Tovenant was compared with domestic law, particularly law existing when the
Constitution had first come into force, whether the High Court of Justire was
guided by the provisions of the Covenant in interpreting the Constitutjon, whether
it wes possible to invoke the Covenant beforu a court, whether any legal remedy
could ve sought on the basis of an alleged violation of the Covenant .ot covered by
domestic law and whether there had been cases in which damages had veen awarded for
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the infringement of human rights by the State. Members also asked whether
activities relevant to the implementation of the Covenant had bem undertaken by
the ombudsman since the ronsideration of the initial report and with what results,
what efforts Lad bsen undertaken to disseminate information abou the Covenant and
the Optional Protoco) and what factors and difficulties, ii any, had affected the
implementation of the Covenant.

47. Regarding the raference in section 6 of the Constitution to "existing laws"
which might affect rights and freodoms contained in sections 4 and 5 of the
Constitution, members requested examples of such laws and asked what specific areas
of law ware involved in the findings of the Privy Council on two cases that had
been referred to it. I addition, members wished to know to what extent the
spheres of competence of the Court of Appeals and the Privy Council coincided and
the extent to which the competence of the ’ tter affected the interpretation of the
Covenant, how many appuals thers were each year to the Privy Council, how much such
an appeal cost and to what extent the poor were able to avail themselves of that
recourse, and how much t.ime elapsed between a judyement by the High Court and its
resolution on appeal to the Privy Council.

48. In her reply, the representative of the State party explained that the main
dilficulty in implementing the Covenant was one of human resources, since there
were many urgent issues requiring attention. The Covenant could not be regarded as
constituting a sufficient basis in itself for redress in the couris, since no
effort had been made to enact legislation to incorporate it in domestic
legislation. While the courts would be aware of international law on a particular
point, they would not be able to apply such provisions. Nevertheless, in & recent
case, in order to determine whether a law was “reasonably justifiable", a judge had
referred to the Covenant in concluding that there had bvoen an infringement of human
rights. The term "existing law" referred to the body of common law which Trinidad
and Tohago had inherited, as well as to the laws enacted under the 1962
Constitution. The judgements delivered in two 1979 cases heard by the Privy
Council had indjcated that existing law was not invalidated by the entry into force
of the Constitution aven where such laws appeared not to be in conformity with
sections 4 and 5.

49. Concerning the Adissemination of information relating to human rights, the
representative sa.i that the media, members of the legal profession and
governmental and non-governmsntal organizations had alerted the population to their
rights and to the procedures available for seceking redress. Social studies
programmes in the schools highlighted the freedoms contained in the

Universal Declaration of Human Rights. The fact that the Committee had currently
before it a case of a prison inmate in Trinidad and Tobago provided an indication
of the people's awareness of the Optional Protocol.

Non-discriminstion and equality of the suxes

50, With reference to that issue, members of the Committee asked why section 4 of
the Constitution 4id not prohibit discrimination on the ground of political and
other opinion and how a victim of discrimination on that ground would obtain
effective redress, to what extent the Constitution and laws of Trinidad and Tobago
were in conformity with articles 2, paragraph 1, and 26 of the Covenant, what the
law and practic> was to protect the various ethnic groups from discrimination in
arsas such as access to employment and housing and how he rights of aliens were
restricted as compared with those of citizens. Regarding equality of the sexes, it
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was asked what difficulties, if any, were encountered by women with regard to the
effective enjoyment of squal rights provided for in chapter 1, part 1, of the
Constitution and whether the authorities at all levels were taking positive action
to ensure that women were adequately protected. Members alao requested statistical
data on women's participation in political, economic, social and cultural life,
including their proportion in achools, universities, the civil service, and in
parliamentary and other governmental organizations.

51. In her reply to the questions raised by members of the Committee, che
representative of Trinidad and Tobago noted that neither the Constitution nor any
other statutory measure contained any restriction on the rijht Lo freedom of
opinion and expresaion, apart from statements which were in contempt of court,
blasphemy, sedition and defamation, but that it might be useful in the future to
incorporate into law a broad and positive enunciation of the right to freedom of
political opinion. There was no discrimination based on race or religion and, in
practice, the follow-up given to e&n application for housing was never based on
ethnic or religious consideration. Aliens, onca they acquired resident svatus,
enjoyed equal treatment to the extert permitted by that status. Trinidad and
Tobago did not regard itself as a country of asylum for refugees, owing to its
economic and demographic situation, but applications for refugee statuas were
examined with dispatch and humanity.

$2. With reference to the equality of the sexes, tLha representative said that the
situation in Trinidad and Tobago was not entirely satisfactry, since men were at
the head of most institutions and women had only limited acuiss to promotion. Th2
existence of some relatively eminent and influential women tended to convey an
inaccurate impression of the real role of women in society. However, the
Government had signed the Convention on the Elimination of All Forms of
Discrimination against Women (General Assembly resolution 34/180, annex, of

10 December 1979) and would soon ratify it and even incorporate it into national
legislation. It had also given its approval for an expert group meeting on women
and development. Subsequent to the 1986 elections, there was one woman member of
the Cabinet out of 11, three women Deputy Ministers, €our women Directors in the
Civil Service, 18 women at the head of important departments and 10 women out of
the 67 members of both Houses of Parliament. Women also occupied a prominent place
in schools and universities.

State of emergency

53. With reference to that issue, members of the Committee wished to know what the
current position of Trinidad and Tobago was with respect to its reservation
concerning article 4, paragraph 2, of the Covenant, whether there had been a state
of emergency since the entry into force of the Covenant during which one or more of
the rights enumerated in article 4, psragraph 2, had been derogated from and what
safeguards and remedies were available to the individual during a state of
emergency, particularly in case the writ of habeas corpus was suspended. They also
asked whether a perzon who had been detained during a stats of emergency could
apply to an ordinary court for a ruling on the lawfulness of his detention, whether
a particular legal text declared not reasonably justified by a court was
automatically annulled or was tabled before Parliament and what would happen if the
President dissolved Parliament after the proclamation of a atate of emergency.
Clarification was also requested of section 13 of the Constitution, which seemed *o
permit derogation from fundamental rights even in periods other than states of
emargancy. Gome members suggested that, in view of the serious implications of the
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State party's reservation to article 4, paragraph 2, the problem of possible
derogations from the provisions of the Covenant during a state of semergency should
be considered by the Constitution Review Commission.

54. In her reply, the representative of the State party sald that her Government
had not given consideration to withdrawing its reservation to article 4,

paragraph 2, of the Covenant. The President waa empowered under the Constitution
to proclaim a state of emergency provided that the scope and nature of the
disturbance was such as to be likely to endanger public safety or to deprive the
community of essential services. During states of emergency, persons could be
detained for up to six months, by virtue of a special Act that could be passed
during that period, bv: such an Act had the force of law only during the state of
emergency and became null and void thereafter. If a person was still in detention
when the Act ceased to have effect, he could claim his release through the habeas
corpus procedure. The Constitution stipulated that any law or executive action
Lthat infringed upon an individual's human rights could be declared null and void by
the Supreme Court. In that connection, it was to be noted that the Constitution
made provision for a person lawfully detained during a period of public emergency
to have his case reviewed by an indupendent and impartial tribunal. No special
tribunal currently existed, since the legal instrument establishing it had been
repealed in 1978. During periods of public emergency, the President was not
empowared to override or amend provisions of the Constitution, such as those
establisning Parliament and the Supreme Court. There had not been a state of
emergency in Trinidad and Tobago since 1970.

Right to life

55. With reference to that issue, members of the Committee wished to know how many
times the daath penalty had been pronounced and how often it had been carrled out
since the entry into force of the Covenant for Trinidad and Tobago, how many people
had been pardoned by the Amnesty Act promulgated in August 1986, how many were
still awaiting execution and how long they had been waiting, whether the ruling by
the High Court in favour of some convicted persons could be applied to other
persons still under sentence of death and why the Government A4id not aveil itsolf
of its right to pardon such persons. It was also asked whether the list of
offences involving the death penalty was restrictive and whether the mentence was
always carried out in the same way.

56. Members of the Comnittee also ragquested additional information regarding
article 6 of the Covenant in accordance with the Committee's general comments

Nos. 6 (16) and 14 (23), the activities of the National Committee for the Abolition
of the Death Penalty and the Government's attitude towards those activities. They
vished to know further what measures had been taken by the Government in the field
of health care, particularly with a view to reducing infant mortality and raising
life expectancy, whether there were regulations govarning the use of firearms by
the police, how many persons had lost their lives as a result of the excessive use
of firearms by the police, the military and other law enforcement agencies, whether
investigations had been carried out to establish responsibility in such cases,
whether those responsible had been prosecuted or disciplined and whether the
Government had given thought to organizing special courses for law enforcement
officials.

57. In her reply, the representative said that the issue of the death penalty was
under discussion in her country and that since the eatry into force of the Covenant

-15-



in 1978 no death sentence had been carried out. On the twenty-fifth anniversary of
independence, on 31 August 1986, the President had pardoned 12 persons although 8
wero still awaiting execution. The Committee would be informed in due course of
the outcome of the Constitution Review Commission's work, which would influence the
direction of government policies relating to the death penalty and to amnesties.

58. On the measures taken to reduce infant mortality and to raise life expectancy,
the representative stated that infant and maternal mortality had declined notably
between 1970 and 1981, although rates were still far too high. Regarding the usze
of firearms by the police forces, the Government was determined to take action
againat unlawful killings by public officers. 1In 1985, a Commission had been
appointed to investigate the factors leading to the unnecessary use of force by
policemen and in 1986 the Commissioner of Police had been arrested. Members of the
police and security forces received continuous training on all issues relating to
the proper performance of police duties. Recommendations relating to the need for
higher levels of training and for raising the level of qualifications required at
the time of recruitment were recently put into effect.

Liberty and security of paxson

59. With reference to that issue, members of the Committee wished to know whether
the practice in Trinidad and Tobago was consistent with article 9, paragraph 3, of
the Covenant, whether there was a statutory maximum period of pre-trial detention,
what measures had been taken to ensure that persons arrested or detained were
brought to trial within a reasonable time or were released, what the average time
was between arrest and trial in a case of murder or another serious offence, under
what conditions release on bail could be granted, whether bail was available to all
categories of the population regardless of their means and whether there were any
other possibilities for release pending trial. It was observed that the heavy
work-load of the courts could hardly justify excessive delays. Additional
information was also requested on the remedies available to parsons who believed
that they were being detained wrongfully.

60. In her reply, the representative explained that magistrates and judges might
grant bail to any person charged with an offence not involving the death penalty.
In particular, offenders under 16 who could not be brought forthwith before a
magistrate immediately could be released, with or without bail. Parliament had
before it a draft bill for the refusal of bail in cases of trafficking in narcotic
drugs, possession of firearms, armed robbery and rape. As to pre-trial detention,
the representative stated that there was a statutory limit of 48 hours within which
any person arrested had to be brought before a judas, and that any person falsely
or wrongfully arrested could lodge a complaint against the official responsible for
the arrest. Nevertheless, she acknowledged that the accumulation of cases on court
lists and the attendant delays, obstacles and frustrations could lead to a loss of
confidence in the administration of justice. Some improvement was expected to
result from the establishment of a proposed family court and a small claims court.
In addition, a jury amendment Act concerning preliminary inquiry procedures had
been drafted and special courts had been established to deal with offences relating
to narcotics and firearms. Parliament also had be%ore it a draft bill designed to
increase the resources of the judiciary to enable the Ministry of Justice to
recruit judges in order to speed up the legal process.
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Treatment of prisoners and. other detainses

61. With reference to that issue, members of the Committee wished to know whether
the Prison Rules eatablished under the West Indian Prison Act of 1883 had been
replaced, how prisons were currently orgarnised, whether prison regulations were
known and accessible to prisoners, what steps had been taken to improve prison
conditions and whether prisoners could lodge complaints with a court or social
agency. They also asked whether police and prison officials have been made aware
of the United Nations Standard Minimum Rules for the Treatment of Prisoners,
wvhether such officials had ever been charged for violating the rights of prisoners
and, if so, what penalties or punishment had been imposed and under what procedures
complaints of mistreatment could be lodged. It was also asked whether children
under the age of 10 were subject to penal law and whether such offenders were
placed in orphanages irrespective of whether or not they had parents, whether, in
connection with the Debtor's Act, the provisions of article 11 of the Covenant were
fully respected, whether keeping condemned persons on death row for a prolonqed
period could amount to cruel and inhuman treatment and why it had been necessary to
keep a special budget for the judiciary.

62. In responding to the questions that had been raised, the representative of the
State party said that the question of prisons and prison rules was being examined
under the general question of law reform, for which a Law Reform Commission had
be~n established. The Standard Minimum Rules for the Treatment of Prisoners had
been adapted without deviation from their spirit and purpose. Most of the Rules
had been applied and any problems encountered were likely to have been caused by
budgetary, cultural and security constraints. It was universally recognised in the
country that prison conditions left much to be desired and that had led to the
establishment of two commissions of inquiry in the past. In his report tabled in
Parliament in May 1986, the ombudsman had drawn attention to a number of practices
which, in his opinion, were condemnable, and had made a number of relevant
recommendations. The use of excessive force against a person was a criminal
offence and offenders could be prosecuted. The normal liability of police and
prison officials under civil and criminal law was supplemented by codes of
discipline which specifically provided that prisoners were not to be subjected to
any form of torture. However, some violations of the codes of discipline had
recently been reported. All prisoners were interviewed on admission, when
requlations concerning treatment and discipline, complaints procedures, and
information on their rig “s and obligations were explained to them. Abatracts of
the prison rules were posted at accessibl points. The special budget for the
judiciary had been requestwd in order to give the judiciary the flexibhility to
respond more rapidly to the requirements of justice.

Right to a falr trial

63. With regard to that issues, members of the Committee wished to receive
additional information on article 14 of the Covenant in connection with the
Committee‘'s general comment No. 13 (21), legal guarantees for a fair and public
hearing by a competent, independent and impartial tribunal, the organization and
functioning of the bar and the provisions of the Legal Aid and Advice Act,
particularly in respect of its compatibility with article 14, paragraph 3, of the
Covenant. It was also asked how soon after arrest a person could contact his
family or a lawyer, whether there was a special procedure for the removal of a
judge of the Supreme Court and by whom and for what reasons he could be removed,
whether the .egistry of the Supreme Court was completely under the control and
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supervision of the courts, through whom the necessary resources for the preparation
of case records were provided and whether there had been delays in the provision of
such resources, whether women were allowed to sit on juries and whether in certain
cases juries were sequestered until the end of the case and, if so, whether there
was any special arrangement to allow women to opt out of jury service. In
addition, one member asked why it was deemed necessary to amend the Constitution in
order to allow for the appointment of temporary judges, since it appeared that that
could be done under section 104 of the Constitution.

64. In replying, the representative of Trinidad and Tobago explained that the
salaries of judges were paid from the Consolidated Fund and could not be reduced.
The procedure governing the removal of a judge from office was provided for in the
Constitution but had never been utilized. Under the Jury Act, women were also
required to serve on juries and juries could be sequestered on certain occasions.
The previous Government had used retired judges and eminent members of the bar as
temporary judges, but that situation had created problems and had t! erefore been
stopped. The usefulness of reverting to that practice was recognized, but was not
favoured by everyone and had accordingly been placed before the Constitution Review
Commission for consideration.

Freedom of movement and expulsion of aljens

65. With reference to that issue, members of the Committee wished to know whether
there were any restrictions on travel abroad other than those relating to tax
payments, how many people had been denied the right to leave the country for being
in arrears in the payment of their taxes or for any other reasors, how long it
normally took to obtain a tax clearance exit certificate and whether departure
taxes were levied on persons leaving the country. Noting that the measures taken
to prevent tax evasion were clearly allowable under article 12, paragraph 3, of the
Covenant, membera asked whether on that basis the Government of Trinidad and Tobago
envisaged the possibility of withdrawing its reservation to article 12,

paragraph 2, of the Covenant.

66. Members also wished to receive additional information on the position of
aliens, in accordance with the Committee's general comment No. 15 (27) and wished
to know whether an appeal against an expulsion order had suspensive effect, whether
aliens were entitled to have recourse to the courts to challenge decisions relating
to deportation and whether, and under what circumstances, a citizen could be
deported.

67. Replying to questions raised by members of the Committee, the representative
of the State party explained that the Tax Clearance Certificate procedure was
simple and took less than an hour if the individual had no arrears; if there were
outstanding taxes, the certificate was withheld until they were paid. The
requirement of a certificate could be waived if the purpose of the trip was to
obtain medical treatment. The taxes covered by the certificate related to income,
property, interest &nd investment. The Government placed no other restrictions on
travel abroad and the certificate itself was valid for every trip taken during one
year.

68. Responding to other questions, the representative said that her Government was
aware of the difficulties experienced by illegal aliens, especially those coming
from the Commonwealth Caribbean and it had therefore decided that all citizens of
those countries who had been in Trinidad and Tobago illegally before
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16 Decamber 1986 and who were not facing criminal charges would be granted an
amnesty and a period of a year to apply for permanent residence leading to
citisenship. The numher of illegal aliens concernod was estimated at betwean
115,000 and 200,000. 1In addition, any allen sgainst whom an expulsion order was
issued had the right to appeal. While the appeal was being processed, the order
was suspended. However, bail could be refused if there was justification for such
refusal.

Right to privacy

69. With reference to that issue, members of the Committee requasted details on
protection against arbitrary and unlawful interference with privacy, family, home
and correspondence, particularly with regard to postal and telephone
communications. It was also asked whether evidence obtained in violation of the
right to privacy could be used in the courts and, if so, whether such instances had
occurred and what the reaction of the court had been, whether authorities other
than judges could order a houss to be searched and under what circumstances and
whether wire-tapping was authorized by law,

70. In replying, the representative of Trinidad and Tobago atated that the
Constitution recognized the right to privacy. No authority had the right to
interfere with the individual's right to privacy, family, home or correspondence,
save as provided for by law. During a state of emergency interference with privacy
was not arbitrary if carried out in accordance with the provisions of the
Constitution. In the case of Maharaj v. the Attorney-General it had been contended
that evidence produced in court had been gathered illegally. The local courts had
ruled in favour of the State but Mr. Maharaj had been granted permission to present
his case to the Privy Council which had decided in his favour. Wire-tapping was
not permitted. Search warrants could be issued by a justice of the peace,
magistrate or judge.

Exasdom of religion and sxpreasion. probibition of war propaganda and advocacy
of national. rxacial or religious hatred

71. With reference to that issue, members of the Committee raquested further
information on laws and requlations pertaining to recognition of religious sects by
public authorities and on controls exercised on the freedom of the press in
accordance with the law. They also asked whether the prohibition against
publishing "blasphemous ... matter" was consistent with the right to freedom of
expression under article 19 of the Covenant, whether individuals could be arrested
or detained for expressing political opinions, whether public funds were allocated
to religious denominations and, if so, whether the criteria in that respect had
been established in such way as to avoid any discrimination, whether any teachers
at denominational establishments whose salaries were paid by the State enjoyed the
status of civil aervants and whether the criminal penalties for infringement of
freedom of religion had actually been applied. With reference to two casses that
had occurred in 1983, it was asked whether religious movements were protected
against the false portrayal of their convictions.

72. In connection with freedom of expression, members asked whether any reforms
were under consideration or before the Parliament, whether it was planned to
establish an independent telecommunications authority, whether the foreign press
was distributed in the country and whether it was possible to appeal against a
decision banning a publication.
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73. In her reply, the representative of the State party explained that the
coexistence of different confessions and creeds was a fact of life in her country.
Some religious denominations had entered into an agreement with the State in
respact of education whereby the Government paid the emoluments of teachers in
religious schools, but such funds we=e not intsnded for places of worship as such.
Religious denominations could zpply to the Parliament for approval and if accepted
the denomination concerned was granted official status.

74. The Constitution provided that the rights to freedom of conscience, religious
belief and observance, thought and expression could not be abrogated, abridged or
infringed by law and that alterations of those constitutional provisions would
require the support of two thirds of all the members of each House of Parliament.
The Constitution also specified that the right ol a parent to provide for the
education of his child in the school of his cholice was a fundamental right. There
were no discriminatory restrictions on the e=tablishiment and maintenance of
charitable and humanitarian institutiona. Teache.-s at denominational
establishments enjoyed the same opportunities for promotion as teachers at public
schools, and they could request a transfer to the public education system.

75. Roman Catholics reapresented the largest percentage emong Christians. There
were no statistics on the number of non-believers, atheists or agnostics. All
members of the population were bound to reaspect the rights of others and the
various religious groups were united in an inter-religlous organization, which
helped to enhance tha atmosphere of non-discrimination and tolerance in the
country. The construction of places of worship was guaranteed by the Constitution
and was subject to approval by the planning authorities.

76. The press was not subjected to any governmental censorship or control. The
Government was endeavouring co ensure equal access to the madia and an independent
authority had besn eatablished for that purpose. Some foreign publications could
be prohibitad if they were found to harm the national interests, but an appeal
could always bo lodged.

Freadom of ausembly aud association

77. With reference to that issue, members of tha Coummittwe requested clarification
of the term "recognized majority union" used in paragraph 61 of the report. They
also wished to know how many political parties there were in Trinidad and Tobago
and whether they were all represented in Parliament, what tt 1ideological, ethnic,
religious or other c¢riteria underiying their establishment «¢re and why some
persons had been disqualified from membership of the House of Representatives and
some other public bodies. Rmyarding freedom of assembly, they wished to know
whether any restrictions had been placed on the exercise of that right and whether
the organizers of a public niarch or meeting counld contest a decision of the police
imposing conditions on or prohibiting such evante.

78. In addition, it was askad how many registered tr.»de unions there were, what
their total membership and the proportion of their members in relation to the
number of workers was, whether there were trade-union federations and who had the
right to decide whether a union had broken the law. Mambers also requested
information on the activity &nd the role ol non-governmental organizations
concerned with human rights.
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79. Replying to the questions that had been raised by members of the Committee
concerning political parties, the representative of the State party noted that
about 20 parties were registered, but only 4 had presented candidates at the latest
elections. At elections, the parties usually presented s candidate of the same
ethnic origin as the predominant group in the constituency concerned; thus, some
minorities might feel excluded although they could be represented in the parties
and hold seats in the Senate. The disqualification of certain perso-s from
membership of the principal public bodies had been based on the principle of
conflict of interest since the persons concerned were in charge of services that
were essential to the country.

80. A trade union could apply to the Registration Recognition and Certificate
Board at the place of work for recognition by the employer concerned. The union
that obtained the largest number of votes during a secret ballot would be
recognized as the majority union. That d4id not prevent the registration of
minority unions, but employers negotiated only with the majority union unless
another union had obtained almost the same number of votes, in which case it would
also be permitted to take part in the negotiations. As a general rule, workers
were free to organize themselves in accordance with established procedures. Trade
unions were all affiliated with the Trade Union Congress.

81. Referring to freedom of assembly and the means of recourse open to the
organizers of meetings or marches, the representative acknowledged that if a
prohibition was announced only 24 hours bofore an event was due to take place, very
little could be done by way of recourse. In the exercise of that right, account
had to be take.a of considerations relating to security and any disadvantages to the
general public. Authorisation to hold demonstrations was not normally refused.
Non-governmental associations were not subject to special regulations and the
Government was determined to consult them to a greater extent in the future.

Protection of the family and children. including the right to marxy

82. With reference to that issue, members of the Committee requested fuller
information on the equality of rights and responsibilities of spouses as to
marriage, during marriage and at its dissolution and on the system of protection of
children. In addition, they inquired whether discrimination was still practised
against children born out of wedlock, particularly in the matter of succession, and
whether such children were entitled to full or partial recognition.

83. 1In her reply, the representative of the State party referred to certe
legislative provisions whose purpose was to remove the legal disabilities o.
children born out of wedlock and to remedy the disadvantages faced by women and
c¢hildren stemming from their extramarital status. Efforts had been made to ensure
respect for the rights of children, particularly when problems were encountered in
regard to the exploitation of labour. child abuse and juvenile delinquency. The
term “illegitimate” was no longer in usc, and the principal concern of the
authoritiss was to ensure that a child born out of wedlock received maintenance
support. Such a child could also take his father's name. In cases where the
father died intestate, his children had the same inheritance rights whether born in
or out of wedlock.
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Rights of minorities

84. With reference to that issue, members of the Committee observed that

paragraph 75 of the report stated that there were no minority groups in Trinidad
and Tobago. They wished to receive an explanation of that statement in the light
of the fact that various ethnic and religious communities existed in the country.

85. In her reply, the representative pointed out that, while there were no
minority groups in rhe country from a statistical standpoint, it could cqually be
claimed that all the population belonged to minorities. Two important groups
constituted 81.5 per cent of the population. Likewise, although there were
numerous religiovs groups, none of them was really predominant and it could well be
said that the country as a whole was composed of religious minorities.

neral X i

86. Members of the Committee expressed appreciaticn to the representative of the
State party for their collaboration. Although they had not been able to reply to
all the numerous and specific questions that had been raised, their responses had
helped to supplement the very brief second periodic report submitted by Trinidad
and Tobago. While progress had been made in Trinidad and Tobago regarding the
recognition of fundamental rights, which was remarkable in a society of such
religious, cultural and racial diversity, a number of areas of concern still
remained. These included questions relating to the death penalty and the lengthy
period of waiting and uncertainty in prison to which persons sentenced to capital
punishment were exposed, excessive use of firearms by the poiice, the length of

~ pre-trial detention, states of emergency, the right to leave the country, the
situation of women and of children born out of wedlock and the wide latitude
enjoyed by the State in respect of derogations from certain fundamental rights. It
was agreed that the Committee's concerns and comments in the foregoing regard would
be brought to the attention of the authorities of Trinidad and Tobago and that the
required additional information would be supplied.

87. The representative of the State party thanked the members of the Committee for
the keen and critical interest they had shown in her country's second periodic
report and assured them that her delegation would do its utmost to provide replies
to the questions that had remained unanswered. '

88. In concluding the consideration of the second periodic report of Trinidad and
Tobago, the Chairman:reiterated the importance of maintaining an adequate dialogue
between the Comm;ttee and the States parties and thanked the State party's
representative for the assurances she had provided in that regard.

Zambia

89. The Committee considered the initial report of Zambia (CCPR/C/36/Add.3) at its
772nd, 773rd and 776th meetings held on 4 and 6 November 1987 (CCPR/C/SR.772,
SR.773 and SR.776). s

90. The report was introduced by the representative of the State party who pointed
out that his country had made provision in its Conmstitution and other statutes for
the enjoyment of basic Luman rights by all its people and had ratified the most
important instruments in the field of human rights. -
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91. 1In the report, an attempt had been made to highlight the provisions of the
Constitution and other legislation that related to various human rights., Its
brevity did not mean that the Government attached little importance to human
rights. Indeed, Zambia's stand - which held that human rights must be safeqguardad
in such a way that all people, whatever their race or nationality, were treated
with dignity and respect - was known to the whole world. Despite the very
difficult position it occupied in southern Africa, Zambia was making every effort
to comply with the terms of intermnational human rights instruments.

92, Members of the Committee expressed appreciation of Zambia's readiness to
submit its initial report despite the numerous serious problems it was facing.
While the report itself was far too brief and did not conform to the Committee's
guidelines, its submission was clearly a positive step which indicated that the
provisions of the Covenant would not remain a dead letter in Zambia.

93. With regard to article 2 of the Covenant, membars of the Committee wished to
know what the legal status of the Covenant was in Zambia, how any eventual conflict
between t.ie Covenant and domestic legislation would be resolved, whether a legal
remedy could be sought on the basis of an alleged violation of a provision of the
Covenant not recognized under existing domestic law and whether the provisions of
the Covenant had ever actually been invoked by individuals or by the courts.
Members also wished to know what steps had been taken to disseminate informatiom
about the rights guaranteed under the Covenant, whether the people of Zambia were
aware of their fundamental rights stemming from the Covenant and whe*her such
rights were taught in the schools and to law enforcement and prison officials.

94. More generally, several members noted that the rights guaranteed under

article 13 of the Constitution appeared to be subject to an unlimited degree of
restriction as a result of article 4 of the Constitution, which established the
United National Independence Party as the sole legal political party in Zanbia,
They considered, accordingly, that a great deal of additional information about
Zambia's legal and political System would be needed before it would be possible to
assess the extent to which its laws and practices were consistent with the Covenant.

95. With reference to article 3 of the Covenant, members requested information
regarding the factual status of women in Zambia, such as statistics concerning the
pProportion of women to men in edvtational institutions, the civil service,
Parliament and private employment - especially at the management level and the
degree to which women enjoyed equality in everyday life. It was also asked whether
the principle of equal rights was fully implemented in the case of divorce and
whether any measures of affirmative action had been introduced in favour of women
to improve their condition.

96. In connection with article 4 of the Covenant, members of the Committee
requested clarification of the extent to which article 26 of the Constitution
authorized derogations from fundamental rights and freedoms during periods of
emergency and wished to know specifically whether permissible derogations under
that article included any rights listed ia article 4, paragraph 2, of the
Covenant. Members pointed out that States parties were obiiged, under article 4,
paragraph 3, of the Covenant to give notice of any derogations from their
obligations under the Covenant during a public emergency and that a number of
political opponents had been arrested and detained without trial since 1936. They
therefore wished to know whether a state of emergency had actually been proclaimed
in Zambia and, if so, whe “er and to what extert there had been derogations from
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obligations under the Covenant. I% was also asked whether the remedy of habeaa
corpus could be removed during a state of emergency.

97. Regarding article 6 of the Covenant, members wished to receive informatirn
concerning the death penalty, particularly the nature of the offences punishable by
the death penalty, the number of death seutences imposed over the past three years,
the number of such zentences actually carried out, the numher of per-ons awaiting
execution and the longth of time that they had been waiting. Information was also
requested reyarding infant mortality statistics and sbout measures tsken to reduce
in“ant mortality as well as exposure cf ihe population to .pldemics. It was also
asked what meaaures had been taken to ccatrol the use of firearms.

98. With reference to article 7 of the Covenant, members of the Committee wished
to know whether instructions with regard to the Standard Minimum Rules for the
Treatment of Prisoners and the Code of Conduct for Law Enforcement Officials werv
given to police and military personnel, what procedures existed for prompt and
impaitial investigation of any allegations of torture and redress for the victims
and whether any police officers had been charged with such offences and, if so, in
how many cases they had been found guilty and punisked. Members also askeé how
allegations of torture or ill-treatment, such as those relating to the case of
seven foreigners who had been arrested in northern Zarmbia in July 1986, were
investigated and how and in what form the findings of such investigations had been
made public. Nocing that article 17, paragraph 2, of the Constituticn did not
appear to provide prot.ction againsi torture or inhuman treatment under laws
enacted prior to the entry into force of the Constitution and that, as such, the
provision seemed to be incompatible with article 7 of the Covenant, one member
asked whether the Guvernment of Zambia inteunded to bring its legislation into
conformity with the Covenant. Another member, also referring to article 17 of the
Constitution, wished to know what machinery had been established to give that
ar*.lcle effect and how fully the rights anumerated therein were actually protected.

99. With regard to article 8 of the Covenant, it was asked whether arcicles 40
and 41 of the Zambian Rules of Public Order, under which public serv’ce employees
could be foiced in certain circumstances to remain in their jous against their
will, had actually been repealed as the Government had promised.

130- In connection with article 9 of the Covenant, members of the Committee
requested information on the duration of pre-trial deteition and appeals
procedures, including procedures that might be available during a state of
emsrgency. In that regard, one member wondered how, when, and in what context
special procedures, such as haleas corpug, were applied and whether a law could be
appealed on grounds of uncoustitutionality. Members alsc requested clarification
of certain preservation of public security requlations - under which the President
was empowered to detain persons for definite or indefinite periods - as well as of
art.icle 27. paragraph 4, of the Constitution, which appeared to depr’ve detainees
of adequate legal assistance.

101. With reference to article 10 of the Covenant, members reque.sted information
about prison conditinns in Zambia, particularly with respect to the separation of
juveniles from adults, men from women and convicted prisoners from persons awaiting
vrial, and about measures being taken to rehabilitate former convicts. One member
requested clarification of art.:le 15, paragraph 1 (c), of the Constitution which,
in his view, appeared to be in conflict with articie 19 of the Coven int.

.24 -




102. Regarding article 12 of the Covenant, members of the Committee requested
information about regulations covering the issuance of passports and more generally
ahout the right to leave one's country, which 4id not seem to be provided for under
article 24 =f the Constitution, Clarification was also requested of an apparent
conflict between article 12, paragraph 3, of the Covenant and article 26,

paragraph 3 (b), of the Constitution, since the latter placed no limitations on
restrictions that cou:ld be imposed on the freedom of movement of aliens.

103. Concerning article 13 of the Covenant, members asked how nany South African,
Namibian and Sudanesvo refugees there were in Zambia and whether their presence had
caused any problems. Members also wished to receive information about the position
in Zambia of aliens other than refugees, including the procedures relating to their
expulsion., It was asked, in the latter cornection, whether an alien could lodge in
appeal against a deportation order and whether such an appeal had suspensive effect.

104. With reference to article 14 of the Covenant, members of the Committee
requested additionai informatiorn on how the principle of equality before the law
and the competence and independence of the courts and of judges were assured under
the Zambian legal system. In the latter regard, more information was requested
about the conditions relating to the appaintment and removal of judges and
magistrates as well as the heavy influence of the executive on the Judicial Service
Commission, which dealt with the sppointment, transfer and discipline of judges.
Members also wished to know whether special courts - especially military courts -
exiated and what the extent o. their competence was, what langui.ges were used in
the courts, how long the legal delays actually encountered in practice were and
whether the pcssibility of an appeal existed in 211 criminal casss, in conformity
with ihe Cove: 'nt.

105. Concerning article 15 of the Cuvenant, it was asked whether there were any
lawc or regulations under which persons could be prosecuted for an offence which
did not corstitute an offence at the time it was committed.

106. Concerning article 17 of the Covenant, one member, observing that article 19
of the Constitution did not clearly indicate the limits of authorized interference
with privacy, requested detailed information i that regard.

107. In connasction with article 19 of the Covenant, members requested informatior
oan the nature, control or ownership of newspapers, radio and television and the
opgortunities open to the people to obtain information, the existence of
pre-publicaticn or post-publication censorship, the posaibilities for lawi'ul
expression of opinion critical of the Government or of its members and special
restrictions, it any, applicable to foreiygn correspordents. Several members wure
of the view that article 4 of the Constitution and article 19 of the Covenant might
not be filly compatible, particularly in respect of freedom of opinion, and as)ed
for additional clarification. It was also asked whether anyone had been arrented
for his political opinions.

108. Regarding articles 21 snd 22 of the Covenant, membaers of the Committee wished
to know whether there were any restrictions on political or trade-urion meestings or
on the right to strike aud whether individuals could join, or occupational groups
form, trade unions.

109. In connoction with article 25 of the Covenant, soveral members asked vhether
it was possible, in view of Zambia's one-party political system, to protect the



right of citizens to take part in the conduct of public affairs, and to have access
to public service, without distinctions based on political or other opinion.
Information was also requested concerning the required qualifications for entry
into the public service or Parliament.

110. With regard to article 27 of the Covenant, members of the Committee requested
statistical data on the composition of the Zambian population. Members also wished
to know whether there were any problems relating to the coexistence of various
ethnic groups within Zambia and whether representation in the House of Chiefs was
based on such considerations as membership of tribal, religious or linguistic
groups.

111. Turning first to the broader concerns voiced by members of the Committee
regarding Zambia's legal and political system, the representative of the State
party recalled that Zambia had known no peace since gaining independence in 1964
owing to the unswerving support it had given to the liberation movements in
Zimbabwe, Angola and Mozambique. The effects of the fierce armed struggle in these
areas had spilled over into Zambia, which had become a target of aggression from
Portuguese and Rhodesian forces and a host to thousands of refugees, some of whom
were clearly agents sent to destabilize the country. Zambia currently had the
highest concentration of African refugees from many countries, in addition to
thousands of illegal alien resideats.

112. Political stability had been further threatened by the establishment of
tribal-based political parties, which were encouraged by South Africa for the
purpose of creating chaos. In a country composed of 73 ethnic tribes in a
population of 7 million, such a threat was far from idle. Moreover, Zambia‘'s
economic situation had been deteriorating seriously owing to the economic sanctions
that had been imposed by the international community against Rhodesia. It was
against that background that the decision to mobilize the Zambian people in a
single unit to promote development, and to declare a state of emergency, had been
taken.

113. Despite the continuing state of crisis, fundamental human rights had been
strictly respected as the cornmer-stone of Zambia's political philosophy. The
institution of the ome-party system was decidedly not incompatible with the
enjoyment of civil and political rights. A reading of the Party's constitution
would show that it was open to criticism and change by decision of the majority.
Furthermore, free elections, by secret ballot, had been held regularly every
five years and at the last elections, in 1983, 760 candidates had contested

125 parliamentary seats.

114. In view of its problems, Zambia required stability above all else. Its
one-party system had enabled the nation to maintain its political stability and its
people had enjoyed a peace which would not have been possible otherwise. Indeed,
in an extremely difficult situation, Zambia's political system had worked
remarkably well and the prevailing atmosphere of stability had even served to
attract nationals of many other countries. ;

115. In his reply to questions concerning the status of the Covenant, the
representative explained that, in general, almost all the civil and political
rights enshrined in the Covenant were covered by the Constitution of Zambia, the
Penal Code, the Code of Criminal Procedure, the Immigration and Deportation Act,
the Refugees Act and the High Court and Supreme Court Acts. It was those courts
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which had the responsibility for determining whether or not fundamental human
rights had been infringed and for providing the appropriate remedy in individual
cases.

116. The provisions of the Covenant did not automatically become part of Zambian
legislation but Zambia did intend to take appropriate steps under article 2,
paragraph 2, of the Covenant as and when the prevailing soclal, political and
economic circumstances made it possible to do so. Although the introduction of
some legislative changes would require lengthy consultations, Zampia had already
started aslong the right path by taking the important step of ratifying the Covenant
and submitting itas initial report.

117. Regarding questiona relating to non-discrimination and the status of women,
the representative stated that his Government recogniszsed that women performed a
leading role in the nation's 1life and recalled that under article 13 of the
Constltation women were placed on an equal footing with men. Women were
participating to an increasing extent in Zambia's soclal, economic and political
life, holding senior positions as members of the Central Committee, the Government
and the judiciary (there were three women High Court jud~ea), and ir the business
world and the legal, medical and other professions. While women in rural areas
continued to play their traditional roles enshrined in custom, the vernment had
made great effoits to improve their status. One example of the Government's
determination to redress imbalances between men and women dating from the past was
the policy decision to admit girls to State secondary schools with lower marks than
boys.

118. Women enjoyed the same working conditions as mer employed in similar jobs and
had the same access to loan facilities. Even if unmarried, they were entitled to
paid maternity leave. Under the terms of the Law Reform (Miscellaneous Provisions)
Act, womea were o titled to enter into contracts and to sue and be sued in their
own name, to marry freely, to divorce, and to vote and content elections. Afiican
customary law was recognised and enforced to the extent that its principles vere
consistent with written laws or principles of natural justice,

119. With reference to queat. .ns raised by members of the Committee concerning
article 4 uf the Covenant, tha representative of the State party confirmed that a
state of emergency, which had been proclaimed and published in the

Government Gaastte. was still in effect. He pointed out, however, that certain
rights, such as the right to life, freedom from slavery and forced labour, fraedom
from inhuman treatment and the right to protection of the law could not be
derogated from even in times of emergency. 7Ths only rights that could be derogated
from were the rights to personal liberty, protection from deprivation of property,
privacy of the home, freedom of expression, assembly and associstion, freedom of
movement and protection from discrimination. 1In actual fact, few laws removiag
liberties had been enacted and most alleged violations, accordiuy to law reports,
related to freedom of movement.

120. An individual could successfully challenge the deprivation of such rights in
the High Court if he could show that the measures taken exceeded action which could
be justified by the circumstances prevailing at the time. 1In the case of some
appeals, the courts had ruled againat the itate and the persons involved had been
released and even awarded damages.




121. keplying to questions relating to the right to life, the representative of the
State party streased that Zambia abhorred the taking of life and the Party and
Government were deeply concerned about the quality of life of every citizen. Among
various health measures that had been taken, he drew attention to the establishment
throughout the country of a network of hospitrls, health centres and clinics, the
launching of a primary health care prcgramme to ensure that children were immunized
axd that mothers were tauylt about nutrition, the initiation of various programmes
to dsal with eplidemics and the broadcasting in various local languages of numerous
health-related information programmes on the naticnal radio.

122, The death peralty was mandatory for murder and treason and for agyravated
robbery where the use of a firearm or other offensive weapon caused grievous bodily
harm. However, the death penalty could not be passed on a person who was under

18 years of age at the time of the commission or the offence. Persons convicted
under that age wculd not be executed once they reached the age of 18 years but
detained at tl) Prosident's pleasure under specified conditions. The death penalty
could not be carried out on a pregnant woman. The sentence in such a case became
one of life imprisonment. Every effort was being made to reduce undue delays in
executing death suntences but the procedures for clemency required some time. The
use of firazarms by law enforcement cfficers was auvthorized only in exceptional
circumstances and as a general rule the police did not cerry firearms.

123. Responding to questions raised under article 7 of the Covenant, the
representative noted that inhumane treatment was contrary to Zambia's philosophy of
humanism and that torture was unlawful. Allegations of torture, particularly of
pecsons being held in custody, had been investigated and court-ordered medic 1
examinations had been conducted. BSome police officers accused of assaulting
suspects had been tried and convicted. Statements obtained under duress were not
admissible in court and whenever such coercion was alleged in open court,
proceedings were held to determine whether the alleged confession nad been made
voluntarily.

124. The representativa rejocted the allegations of torture by some foreigners who
had been arrested as false &nd defamatory. Some of the individuals involved had
been found in comprcmising circumstances while others had been sent into the
country to masquerade as tourists in order to carry out subversive acts. 1In a
number of such cases, the relevant accredited missions had admitted publicly that
their nationals had been treated humanely while in custody. Victims of alleged
mistreatment by the police could file charges privately in cases where the police
authorities were unwilling to prosecuts the allegesd offenders.

125. Turning to questions raised by members of the Committee relating to article 9
of the Covenant, the represcontative noted that, under article 20 of the
Constitution, anyone charged with a criminal offence had to be informed of the
charye, which must be in strict accordance with legislative provisions. Adcquate
opportunity was given for the preparation of a defence and, if the accused did not
understand English, the Government made sure he had the assistance of an
interpreter. The rights and privileges normally accorded to accused persons in
democratic societies were provided for: wn individual could testify in his own
defence, call witnesses and cross-examine those called by the State and, if he
declined to testify, his decision could not be used against him by the
prosecution. The prosecution was conducted by the Director of Public Prosecutions,
an independent official assisted by qualified legal experta and. in some cases, by
members of the police forcae.



126. The representative acknowledged that there were occasions when the judicial
process was not aa rapid as it should be, but everything possible was done, within
existing resource limitations, to improve the situation. As provided in the
Protection of Fundamental Human Rights Rules, adopted in 1969, individual
complainants could file petitions for redress to the High Court. In cases of
complaints against the State, a copy of the petition had to be served on the
Attorney-General. The relevant laegislation did not list specific remedies, but a
petitioner was free to suggest desired remedies which, if the court saw fit, were
awarded.

127. Freventive detention was implemented in accordance with the Conatitution and
laws of Zambia. Resort to that measure, which was recognised as not boing an ideal
one, was necessary at times in view of the existing serious threats to the nation's
security. Detained persons were informed of the reasons for the detention within
14 days, the fact of the Aetention was published in the Government Gasatte within
one month, and cases of detention were reviewed periodically - in some instances
long before the one-year period specified in the Constitution had elapsed.

128. Regarding prison conditions, the representative explained that, pursuant to
section 60 of the Prisous Act, prisoners were separated according to sex.
Juveniles were not held in the same prisons as adults. The Government was greatly
concerned about the inadejuacy of prison conditions and was interested in
developing alternatives to imprisonment. Unfortunately, in view of the country'e
limited financia' resources, it had not yet been posasible to create the
rehabilitation facllities and programmes needed.

129. Responding to questione relating to the :ight to freedom of movement, the
representat.ive agreed that the Constitution did not provide for the right to leave
the country, but stated that, in fact, Zambian citisens were free to leave the
country if they wished to. Those desiring to travel abroad were issued with
passports, but the Government reserved the right to revoke a passport if its bearer
committed a crime or defaulted on financial obligations while abrod.

130. While law-abiding foreigners were welcome in Zambia, the country was beset by
thousands of illegal entrants who held false passports and who had come primarily
to plunder the country's resources, particularly precious stones and minarals.

This had made it necessary for the Government to carry out periodic cheras and to
deport those who were found to be in the country illegally. Procedures velating to
the deportation of aliens were set out in sections 22 and 24 of the Immigration and
Deportation Act., Deportees were given fair treatment and no country to which
aliens had been deported had had cause for complaint.

131. Regarding the position of aliens, the representative said that Zambia's large
and multinational population of aliens enjoyed the same rights as citizens, were
ontitled to work permits, were tricd for any offences in the sams courts as
citizens and were free to observe their own customs, traditions and religions.

132. Turning to the guestions rsized by members of the Committee concerning

article 14 of the Covenant, the representative of the State party explained that
Zembia‘'s hierarchical judicial system was headed by the Supreme Court. which served
as the final court of appeal. The Court was composed of the Chief Justice, the
Deputy Chief Justice and three Supreme Court judges - all of whom had to be highly
qualified and experionced lawyers., Immediately below the Supreme Court was the
High Court, composed of the Chief Justice and 12 puisne judges. That court
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had unlimited original jurisdiction for both criminal and civil proceedings, was
responsiblie for supervising proceedings before magistrates®' courts, and had
jurisdiction concerning human rights-related complaints treated by subordinate
courts. When 8o requested by the parties concerned, the lower courts were required
to refer any human rights case to the High Court. Next in order were the
magistrates’' courts, which were presided over by magistrates who had received legal
training and which had 1imited civil anéd criminal powers as defined in the
Subordinate Courts Act, the Penal Code and the Code of Criminal Procedure. Local
or traditional courts were inferior to the magistrates' courts and had only limited
civil powers ralating mainly to such matters coming under customary law as divorce
and inheritance. Under a reform introduced by the Judicial Service Commission,
local magistrates now had to be literate and %o huve a gocd working knowledge of
English.

133. There was a magistrates' court in every district in Zambia and the High Court
went on circuit at reqular intervals. The Government's ultimate aim, as funds
became available, was to station a High Court judge in every provincial capital.

134. The Constitution provided a number of safeqguards of judicial indspendence.
For example, the number of Supreme or High Court judges could not be reduced while
such posts were occuplied nor could such judges be dismissed except for incapacity
or misbehaviour, as determined by a special three-man judicial tribunal.

Article 113 (5) of the fConstitution provided that the findings of such a tribunal
were binding upon the President. The judiciary was satisfied with the compoaition
of the Judicial Service Commission, particularly since the Constitution preacribead
that only legally qualified persons could be appointed to judicial office.

135. All decinions were appealable through the hisrarchy, from local courts to the
Supreme Court. The courts were available to all persons without discrimination and
there were no military tribunals. Proceedings were open to the public. Article 20
of the Constitution set out the rules for due process which corresponded to the
provisions of artizle 14 of the Covenant. In all courts, interpretation facilities
wece available and, in serious criminal casez, limited legal aid was provided. The
Zambian Bar Association had recently instituted a system to supplement such legai
aid. The same standard - that of proof beyond reasonabls doubt - was applied in
Zambia as in other common-law countries.

136. Responding to questions relating to article 19 of the Covenant, the
representcative stated that the press in Zambia was hoth free and very lively.
Foreign visitors had often been struck by the stinging sditorial comments in the
Iimes of Zambia snd the Zambian Daily Mail. and the letturs published by those
newspapers criticizing the Government'‘'s operations. Thers were two other daily
newspapers - the National Mirror and the Mining Mirror - which were published,
respect ively, by a religious organization and by Zambia Consolidated Copper

Mines, Ltd. A number of provincial papers were published in various local
languages by Zambia Information Services, which was a government organization. No
newspaper had ever failed to appear because of govarnment censorship. Radio and
talevision were State-owned. Froguent panel discussion programmes provided for a
wide range of views on Zambian issues. There was no ban on tha receipt or purchase
of forelgn newspapers and magazines, although economic constraints had made it
difficult for booksellers and news agents to procure them and, even when available,
their prices were besyond the means of most Zambians.
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137. In addition to being able to read whatever they 1liked, whether of foreign or
domestic provenance, Zambiana were free to express themselves both in private and
in public.

138. Turning to the questions that had been raised in connection with article 22,
the representative of the State party said that the trade-union movement in Zambia
dated back to the period before independence and it was accepted that the
participarion of trade unions in the industrial and social development process was
the essence cof democracy. The right to form or join trade unions was mentinned in
article 23 of the Constitution, while the Industrial Kelations Act describe’ thrat
right in detail and explasined how unions could be formed and run. That Act
enjoined employers not to deter employees from participating in trade-union
activities or penalize them for exercising union rights ard also provided for the
withholding by employers of union dues from the wages of union merbers and the
transmittal of such funds directly to the trade union conceraned.

139. Union leaders had frequently used their positions to voice concern on matters
affecting the community at large. The Government itself had often consulted the
unions. The Congress of Trade Unions, to which all unions were affiliated, was
represented at meetings of the National Council and the General Conference of the
United National Independence Party. Trade union officials were chosen in free
elections, without Government involvement.

140. In his reply to questions concerning article 25 of the Covenant, the
representative pointed out that both presidential and parliamentary elections were
held every five years. Voting was by secret ballot and all citisens, whether
members of he party or not, wsre eligible to vote. Presidential and parliamentary
elections would next be held in 1988 and the registration of electors was currently
under way. There was no requirement that civil servants should belong to the
party.

141. With reference to a question raised by a member of the Committee regarding
article 27 of the Covenant, the representative explained that the House of Chiefs
was essentially an advisory body in which every province was represented, although
not on a strictly proportional basis. Menbers of the House of Chiefs provided
information about grass-roots-level problems of relevance to matters under
considerstion by the Government.

14¢. In conclusion, the representative of the State party expressed regret that
time constraints had made it impossible for him to inform the Committes of certain
statutes and court decisions relating to some of the points that had been raised
which could have more fully illustrated the situation in the country. However, by
their questions, members of the Committee had made it easier for his delegation to
plan ahead and compile a more detailed second periodic report. He was confident
that that report would be more complece and contain indications of proy ess made in
implementing the rights contained in the Covenant.

143. Members of the Committee thanked the representative for his candid answers,
which had given the Committee a clearer idea of the factors and difficulties
relating to the implementation of the Covenant in Zambia. They also expressed
gratification that he had accepted the Committee's procedure as reflecting its
desire for dialogue rather than confrontation. Although a number of questions had
remained unanswered, members were confident that the second per..2ic report wou'4
contain the required responsas.

31~

|




144, In concluding the consideration of Zambia's initial report, the Chairman
thanked the representative of the State party for having participated in a fruitful
dialogue with the Committee and expressed the hope that a more detailed report
would be provided to the Committee in 1990.

Denmark

145, The Committee considered the second periodic report of Demmark
(CCPR/C/37/Add.5) at its 778th to 78lst meetings, held from 9 to 10 Noverber 1987
(CCPR/C/SR.778-SR.781).

146. The report was introduced by the representative of the State party who said
that his Government welcomed the opportunity afforded by the Committee's .
consideration of Denmark's second periodic report to continue its fruitful dialogue
with the Committee as well as to maintain its awareness of its obligations under
the Covenant in both the legislative and administrative fields. The representative
also drew attention to the fact that his country had ratified the United Natioms
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment on 26 May 1987.

nsti ion nd 1 1l fr work within which th nant is implemented

147. With reference to that issue, members of the Committee wished to receive
information on any significant changes relevant to the implementation of the
Covenant since the consideration of the initial report, the extent to which
domestic law was consistent with the provisions of the Covenant and the means for
ensuring such consistency, cases where the application of the "rules of
interpretation and presumption” by the Danish authorities or the courts resulted in
decisions favouring the provisions of the Covenant, factors and difficulties, if
any, affecting the implementation of the Covenant and activities relating to the
promotion of greater public awareness of the provisions of the Covenant and the
Optional Protocol, including greater awareness among institutions and law
enforcement officers. Members also wished to know whether domestic laws for the
implementation of all the rights set out in the Covenant had been enacted, how a
conflict hetween domestic laws and the Covenant would be resolved in cases where
the rules of interpretation were not applicable, whether the text of the Covenant
had been translated into Greenlandic, whether Danish courts had made it a practice
to include in their decisions, where appropriate, a reference to the fact that the
Optional Protocol provided for direct recourse to the Human Rights Committee, and
whether the ombudsman was entitled to inguire into cases where an administrative
authority might be in violation of a provision of the Covenant.

148. Clarification was also requested as to the precise role of Danish courts in
protecting human rights, in view of the extensive powers of the administrative
authorities in that regard, the general rule laid down lin article 63, paragraph 1,
of the Constitution, particularly as it related to the right of appeal in cases
involving the dissolution of political associations, and the reasons for certain
Danish reservations to the Covenant, particularly article 14, paragraphs 1 and 7,
and article 20. It was observed, in the latter comnection, that the Committee was
unanimously of the view that the prohibition of war propaganda was fully consistent
with article 19 of the Covenant. With regard to Demmark's reservation to

article 10, paragraph 3, one member wondered whether the Danish authorities had
closely monitored the results of their policy of not segregating juvenile offenders
from adults.
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149. In his reply, the representative of the State party said that the only
significant change relevant to the implementation of the Covenant that had occurred
since the consideration of the initial report was the passage of Act No. 2385 of
1982, relating to protection against dismissal on grounds of membership of an
assoclation, That law was enacted following 4 judgement by the European Court of
Human Rights that the disinissal of an employes because of a "cloaed shop" agreement
concluded after the employee had been engaged contravensd article 11 of the
European Convention on Human Rights.

150. As to the consistency of domestic laws with the provisions of the Covenant, he
explained that, when the Danish ratification of the Covenant was under
consideration, it was found that principlea and rules similar to the provisions of
the Covenant were to a large extent already in force in Denmark by virtue of the
Conatitution, of express statutory provisions and of general principles of Danish
law. Special legislation had been passed in reapect of the few provisions of the
Covenant where that had not been considered to be the case. Where Danish law or
practice was not fully consistent with the provisions ot the Covenant, as was the
case in respect of article 10, paragraph 3, article 14, paragraphs 1 and 7, and
article 20, paragraph 1 ot the Covenant, Denmark had made reservations. In
addition, apecial care was taker. during the law-making process to ensure that new
laws or administrative regulations were not in contravention of the provisions of
the Covenant and Danish administrative authorities were under an cbligation to
exercise Adiscretionary powers in such a way that administrative acts conformed with
Denmark's international obligations, including the Covenant. Judicial authorities
ware also under an obligation to check whether Danish laws complied with the
provisions of the Covenant.

151. Although there was no record in legal publicatinns of the invocation or use in
court decisions of the provisions of the Covenant. counsel for the defence had used
the provisions of the European Convention on Human Rights in some court proceedings
and, in such cases, the courts had, from time to time, used the European Convention
directly by applying the rules of interpretation and presumption to ensure that
Danish legislation complied with that Convention. In a hypothetical case of
conflict betwean domeatic law and the Covenant where the rules of interpretation
could not be umed, the courts would have to apply Danish law and it would then be
the Government's responsibility to propose to change the statute in question to
bring it into conformity with the Covenant. No such case had as yet arisen.

152. Replying to edditional questions, the representative stated that his
Government had no! enzountered any significant problems in implementing the
provisions of the Covenant. Article 63, paragraph 1, of the Danish Constitution
was couchod in broad terms and meant that, in any case involving an act hy a public
authority vhich directly affected persons or companies, the parties concerned could
bring the matter before the courts. Under the Constitution, the courts were then
obliged to detsrmine the legality of the action taken by the authority concerned.
The courts had also to determine the limits of any discretionary power of the
authority. Article 78, paragraph 4, of the Constitution provided for direct and
immediate appeal to the Supreme Court in cases of dissolution of a political
assocliation as an exceptional procedure becsuse such dissolution was viewed as an
extremely serious matter. Where Danish courts considered it appropriate to mention
the various possibjlities open to persons appearing before them under the
provisions of varioua international human rights instruments, they would be obliged
to do so. The Ministry of Justice often iad occasion o provide information
concerning such possibilities. Denmark continued to consider it preferable to
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treat juvenile offenders in the same institutions as adult offenders and therefore
intended to maintain its reservation concerning article 10, paragraph 3, of the
Covenant.

153. Referring to the dissemivation of information concerning human rights and the
text of the Covenant, the representative explained that human rights issues were
part of the curriculum in schools and universities, that the text of the Covenant
was disseminated to individuals and groups largely through Amnesty International
and the Danish Ministry of Foreign Affairs and that the translation of the Covenant
into Greenlandic had not yet been completed. The establishment of a Humian Rights
Institute in Copenhagen had been a particularly important recent development in
relation to the promotion of public awareness of human rights since its tasks were
to include undertaking multidisciplinary research on human rights, disseminating
information, including replying to questions fcom lawyers and journalists,
establishing documentation centres and conducting human rights seminars on a
regular basis.

Self-determination

154. With regard to that issue, members of the Committee wished to receive
information on any recent developments regarding the transfer of respomsibilities
to the home rule Government of Greenland, the extent of autonomy actually exercised
by the Government of Greenland yis-i-vis the central Danish authorities,
particularly, how potential conflicts between legislative acts adopted by the
legislative assemblies would be resolved, and the impact, in respect of equality
hefore the law, of Greenland's withdrawal from membership of the European
Community. Clarification was alsc requested as to whether the system of home rule
in Greenland could be changed by & decision of the Danish Parliament, irrespective
of the will of the residents of Greenland, and as to measures takea to ensure that
Greenland legislation conformed to the Covenant. Members also wished to know what
position Denmark had been taking in international forums with respect to apartheid
and the right to self-determination of the people of Namibia and Palestine.

155. In his reply, the representative of the State party pointed out that,

since 1 January 1987, two further areas of responsibility - ‘housing and the
planning aad execution of infrastructural works - had been transferred to the home
rule Government of Greenland. The transfer of the two remaining areas of
responsibility - health and environmental protection - was still a subject of
negotiations between the Danish Government and the home rule Government. Other
recent changes included the increase in the number of seats in Greenland's
legislative assembly from 25 to 27, an increase in the number of seats held by the
Inuit Atagatigiit party in that assembly from three to five and an increase in
Greenland's indigenpus population from 43,000 to 44,000.

156. The home rule Government of Greenland was empowered to make laws or to issue
requlations, without any involvement whatsoever of the Danish Government, in all
areas where full responsibility had been transferred to it. With respect to areas
that were still within the competence of the Danish Government, the home rule
authorities had to be consulted on any legislation or regulations that could affect
the residents of Greenland and, if they expressed opposition, the measure would
have no effect on the residents of Greenland. There had as yet been no cases of
corflict between legislative acts adopted by the Danish Parliament and those
adopted by the Greznland Legislative Assembly and such conflicts were unlikely to
arise, since the acts of each legislature were applicable only within their own
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respactive geographic boundaries. If such a legislative conflict were ever to
arise, the courts would have to determine which legislature had the authority to
legislate on the matter in question. Greenland's decision to withdraw from the
European Community had indeed made it possible for the residents of Greenland to be
treated differently from the rest of the Danish population, but that was a
consequence of the will of Greenland's residents themselves, expressed through a
referendum., The Home Rule Act could, in fact, be repealed by the Danish Parliament
at any time, but the passage of that Act had demonstrated the latter's commitment
to home rule for Greenland and it was unlikely that that attitude would change.,
Responsibility for ensuring that Greenland's legislation was consistent with the
Covenant rested with the authorities of Greenland in the first instance, but, in
the last resort, the Danish Government would itself have aw obligation to enforce
the Covenant, )

157. With reference to Denmark's position on the question of agpartheid and the
right to self-determination of the Palestinian and Namibian people, thne . _
representative explained that his country had worked actively for more than two
decades in all the relevant international forums to translate its strong and
unequivocal condemnation of South Africa's apartheid system into concrete action.
Denmark, together with the other Nordic countries, had adopted, in October 1985, a
joint programme of action against apartheid, which had resulted in the
implementation of a general Nordic trade embargo against South Africa and had
repeatedly made clear, within the framework of Buropean political co-operation,
that apartheid was totally unacceptable and indefensible, Denmark had repeatedly
condemned South Africa's illegal occupation of Namibia and strongly supported the
Namibian people's right to self-determinatiom. It supported granting immediate
independence to Namibia on the basis of Security Council resolution 435 (1978) and
recognized the United Nations Council for Namibia as representing the Namibian
people until it gained independence.

158. Demmark also supported fully the right of the Palestinian people to
self-determination and had expressed such support both in its bilateral contacts
with the parties to the Middle East conflict and through declarations by the
European Council, including in particular the Venice Declaration of 13 Junme 1980,
Denmark’'s attitude to the Palestinian people's right tc self-determination was
further reflected in statements made by the European Council on more specific
problems, such as the situation in the territories occupied by Israel.

)+ Ul

159. With reference to those issues, members of the -‘ommittee wished to know how
the provisions of article 2, paragraph 1, and article 26 of the Covenant were given
effect, apart from laws and practices relating to non-discrimination om grounds of
sex, whether the procedure provided for under Act No. 157 of 24 April 1985 had led
to increased representation of women in public bodies, whether further departures
from the Equal Treatment Act, in favour of women, were planned, whether citizens
belonging to the Evangelical Lutheran Church enjoyed greater access to certain
official posts than others in consequence of article 6 of the Constitution and
whether, in the absence of provisions in the Danish Constitution guaranteeing
equality before the law, the Parliament could adopt discriminatory legislation and
what recourse would be available to individuals in such a case. Members also
wished to receive additional information concerning the effectiveness and
operations of the Equal S.iatus Council, including the number and type of cases
handled, the number of decisions rendered, the legal force of such decisions and
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the extent to which such decisions were translated into legislation or applied in
practice.

160. Responding to the questions raised by members of the Committee, the
representative of the State party said that his country had ratified the Convention
on the Elimination of All Forms of Discrimination against Women and that all
discriminatory provisions against women had been removed from Danish legislation.
Women received preferential treatment in the fields of education and employment and
the Government had also introduced an action plan designed to promote equality in
the ministries and administrative services. Act No. 157 of 1985, which expressed
intentions rather than imposing obligations, had clearly helped to promote greater
awareness and had increased the percentage of women on public bodies from

15.7 per cent to 30 per cent. Although the importance of the issue had not yet
been fully grasped and the goal of 50 per cent female membership had not yet been
achieved, public opinion was gradually changing in a positive direction. A pending
amendment to the Equal Treatment Act would have the effect of enlarging the
possibilities for extending preferential treatment of women. The requiremeat in
article 6 of the Constitution relating to the Danish sovereign's obligatory
membership of the Evangelical Lutheran Church, which was traditionally the religion
of the State, was linked more to the function than the person of the sovereign.

161. The principle of equality before the law, together with a number of other
fundamental principles, was not set forth in the Danish Constitution, which was
rather brief. Nevertheless, that principle, as well as other unwritten principles,
were commonly recognized as fundamental by judicial precedents. Violation of such
principles by Parliament, while theoretically possible, was in practice
unthinkable. Parliament was of course also required to respect Denmark's
international obligations and the Ministry of Justice, to which all draft
legislation was submitted, ensured that all laws were in conformity with
fundamental principles of human rights. Section 266 (b) of the Danish Criminal
Code specifically prohibited statements having the effect of threatening or
humiliating a person by reason of his race, colour, or national or ethnic origin
and, more generally, the Danish courts ensured full observance of article 26 of the
Covenant.

162. The Danish Equal Status Council had beem set up by the Prime Minister in 1975
and its establishment had been confirmed by the legislature in 1978 on the occasion
of the promulgation of Act No. 161, which guaranteed women the same access to
employment as men and complemented the 1976 Equal Remuneration Act. The Council,
which was attached to the Prime Minister's Office, was responsible for promoting
equality in all areas of society: the family, education, employment and training.
The Council's decisions were not binding but had effects comparable to those of the
decisions of an ombadsman.

Right to life

163. With reference to that issue, members of the Committee wished to receive
information concerning regulations governing the use of firearms by the police and
any appropriate information or views relating to article 6 of the Covenant and the
Committee's gemeral comments Nos. 6 (16) and 13 (24).

164. In his reply, the representative stated that under the relevant regulations

issued by the Commissioner of Police, firearms could be used only to avert an
attack on an individual or institution and only if other means had proved
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inefficient. A policeman who had made use of a firearm was obliged to submit a
written report to the Commissioner of Police. The infant mortality rate in Denmark
was among the lowest in the world.

1 rgon

165. With reference to that issue, members wished to receive information on law and
practice relating to preventive detention in both penal institutions and
institutions other than prisons, or for reasons unconnected with the commission of
a crime, as well as additional informatiom relating to the implementation of
article 10 of the Covenant, including details and statistics concerning the results
achieved in reforming or rehabilitating prisoners and regarding recidivism. They
also wished to know what the maximum period of pre-trial detention was, how quickly
after arrest the person's family was informed, whether the administration of
justice had in fact been speeded up as a result of the amendments to the
Administration of Justice Act and the Bankruptcy Act, whether there was.any maximum
limit to consecutive solitary confinement in cases where a detainee's offence was
punishable by imprisonment of six years or more or any limit to the imposition of
repeated extensions of solitary confinement and whether the treatment of prisoners
was consistent with the United Nations Standard Minimum Rules for the Treatment of
Prisoners,

166. Members also requested clarification of the term “principle of dilution”,
mentioned in paragraph 61, of the report, and of the competence and responsibility
of the National Board of Health in relation to medical experimentation or drug
testing. They also wished to know whether a decision under the Mental Health Act
to commit a person to a psychiatric institution could be taken by a single medical
practitioner and whether such decisions could be appealed, whether court decisions
imposing solitary confinement on detainees could be appealed, what the practice was
with regard to compulsory isolation of persons with infectious diseases and what
kind of tests or restrictions were applied to victims of acquired immunodeficiency
syndrome (AIDS) and whether excesses committed by the police in the context of
maintaining public order or in evicting illegal occupants of certain premises had
been investigated.

167. Responding to questions raised by members of the Committee, the representative
of t..e State party explained that, while the Administration of Justice Act did not
prescribe any limit to the period of pre-trial detention, it did stipulate that the
first period of pre-trial detention must not exceed four weeks and could only be
extended to a maximum of four additional weeks at a time. Pre-trial detention was
prohibited where it did not seem proportionate to the facts of the case and to the
possible legal consequences if the accused were to be found guilty. Juvenile
offenders between the ages of 15 and 18 were normally placed under supervision in
social welfare institutions as a means of avoiding preventive detention. Section
68 of the Criminal Code provided that courts could commit criminally afflicted and
mentally deficient persons to mental institutions when other expedients, such as
additional psychiatric treatment, were considered inadequate. Imnstitutionalization
was resorted to by the courts only in about 20 cases annually. Detention in a
peychiatric hospital for reasons unrelated to the commission of a crime could be
recommended by a medical practitioner, with the concurrence of the institution's
chief physician, in cases where the person concerned was deemed to present a danger
to himself or to others. However, the person concerned could challenge the
validity of that decision in the courts by applying to the appropriate
administrative authorities. A new Mental Health Act, designed to improve the legal

=37~



position of persons subjected to preventive detention in a mental institution, was
currently under consideration in Parliament.

168. It was generally left to the accused to decide whether his family should be
informed of his arrest, except in juvenile cases where the parents were informed
automatically. While statistics were not available, the Danish Ministry of Justice
considered that the amendments to the Administration of Justice Act and the
Bankruptcy Act, mentioned in paragraph 48 of the report, had served to reduce
delays in bringing cases before the Supreme Court. However, in view of the steady
increase in the number of cases presented to the Supreme Court, the Goverament was
considering further amendments to the Administration of Justice Act. There was no
1imit to the maximum length of consecutive solitary confinement or to the
imposition of repeated extensions of solitary confinement. However, the necessity
for proportionality in that regard, as indicated in paragraph 56 of the report,
meant that a maximum length existed de facto, depending on the circumstances in
each case. Since the entry into force of Act No. 299 of 6 July 1984, the number of
prisoners held in solitary confinement for a period longer than eight weeks had
fallen steadily. Detainees being held in solitary confinement, who were mostly
drug addicts charged with serious offences, could appeal to the courts for relief
and the courts were obliged to rule on such appeals within two or three days.

169. In the view of the Government, the treatment of prisoners in Denmark was
consistent with the United Nations Standard Minimum Rules for the Treatment of
Prisoners, except for article 8 (d) of those rules. The exception resulted from
Denmark's experience which showed that the treatment of offenders belonging to
different age groups in the same institution was advantageous to younger and older
alike. The “principle of dilution" referred to the integration of prisoners
irrespective of sex and age, with the aim of creating living conditions in prisoms
resembling those of the outside world as far as possible. In the view of the
Danish authorities, such integration served to minimize the negative effects of
imprisomment, including dependence, apathy, anti-social aggressivity, diminished
self-esteem and close identification with deviant behaviour. Prison rules and
directives were accessible and known to detainees.

170. A list of eight contagious diseases had been drawn up and all necessary
precautions had been taken to isolate persons with one of those diseases. AIDS was
not comsidered to be an infectious disease and persons with AIDS were not subject
to any restrictions. There was no compulsory screening test for AIDS and persons
who were sero-positive could freely choose whether or not teo receive treatment.
Medical experiments and drug testing were the responsibility of the physicians and
institutions concerned. Affected individuals were entirely at liberty to sue them
for damages where appropriate. Groups or individuals who considered themselves to
have been victimized by excesses committed by the police could file complaints with
either the police or the Ministry of Justice. Allegations of police misconduct-
were investigated by local bcards established within each administrative district
and disciplinary or criminal sanctions were applied in appropriate cases.

Right to a fair trial

171. With reference to that issue, members of the Committee requested clarification
as to whether the provisions of the Administration of Justice Act allowing for the
rejection or removal of defence counsel by the courts and the last sentence of
article 71, paragraph 3, of the Constitution were compatible with article 14,
paragraph 3 (b), of the Covenant. Members also wished to know whether the
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Committee on the Administration of Justice had made any recommendations concerning
reorganization, whether article 29 of the Administration of Justice Act, dealing
with in camera judicial proceedings, was compatible with article 65, paragraph 1,
of the Constitution and whether Demmark's reservation on article 14, paragraph 7,
of the Covenant indicated that further action could be brought against a person who
had already been convicted or acquitted of a crime.

172. In his reply, the representative explained that, in certain circumstances,
such as when the protection of the interests of co-defendants so required or where
there was a risk that the course of justice would be obstructed, a court could
reject a defence counsel chosen by the accused, but the defendant was then given
the opportunity to choose another lawyer. Resort to that measure, which was

~ consistent with article 14, paragraph 3 (b), of the Covenant, was an extremely rare
occurrence. The provision of the Constitution that allowed for a departure in
Greenland from the rule that persons taken into police custody had to be presented
to a judge within 24 hours was justified by the special geographical and
meteorological situation of Greenland, which made compliance with the ruls
impossible at times. However, once the material obstacles had been removed, the
24-hour time-limit had to be respected. The Committee on the Administration of
Justice was expected to produce its recommendations within the next year. Although
the Constitution specified that trials should be held in public, article 24 of the
Administration of Justice Act allowed for certain exceptions to that rule, mainly
in cases where the interest of third parties, such as witnesses, required that they
should take place in camera. The legislature had made provision for the courts to
nullify that article if it was held to be incompatible with the Constitution but,
to date, no court had found that to be the case. While a person who had been
acquitted could theoretically be brought to trial again, in practice that was done
only in cases where new facts of substance Kad come to light.

Fr m of movemen n xpulsion of ali

173. With reference to those issues, members of the Committee wished to know
whether section 25 (2) (i) and (ii) of the Aliens Act was in conformity with the
Covenant and whether there had been any actual expulsions under that section, what
was the basis, referred to in article 24 (iii) of the Aliens Act, for expecting
that an alien would commit further offences during a continued stay in Denmark and
whether the appeal mentioned in paragraph 72 of the report had suspensive effect.
Regarding refusal of entry, it was asked which authority was competent to decide
upon the expulsion of prohibited aliens, whether such a decision could be appealed,
even in the courts if necessary and whether such appeals had suspensive effect.

174. Responding to questions raised by mombers of the Committee. the representative
of the State party said that some expulsions had, in fact, been carried out
pursuant to section 25 (2) of the Aliens Act, but that expulsions under section 25
(2) (i) were very rare and section 25 (2) (ii) was not applied in cases where
aliens were in possession of only a small quantity of hashish for personal use,
Section 25 was in conformity with the Covenant since expulsion decisions were taken
cnly after the provisions of section 26 of the Aliens Act had been taken into
account. The relevant criteria for deciding that an alien might be expected to
commit further offences in Denmark were set out in article 24 (iii) of the Aliens
Act and it was left to the criminal courts to decide, case by case, whether those
criteria had been met. The fact of previous convictions and the number of offences
with which the aliens were being charged were among the relevant considerations in
the foregoing connection. The appeal meationed in paragraph 72 of the report had
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automatic suspensive effect only when filed within a specified period of time by
aliens who were subject to the rules of the European Econcomic Community, nationals
of another Nordic country or holders of residence permits. However, the Minister
of Justice had the option of giving suspensive effect to an appeal and often did
s0. Decisions to refuse entry to an alien were taken by the Directorate for Aliens
and could be appealed before the Minister of Justice. Such appeals were referred
to the ombudsman, who could apply to the Minister for suspensive effect while he
examined the file.

Righ ri

175. With reference to that issue, members of the Committee wished to receive
information on legislation concerming the collection and safeguarding of personal
data, the frequency of use of the techniques of eavesdropping and telephone tapping
in a given year, the implementation of the procedure for assigning a lawyer in
cases of surveillance, as mentioned in paragraph 92 of the report and on the
measures other than telephone tapping used by the authorities, and it was asked
whether court orders were required in all cases of encroachment on the principle of
privacy. Members asked what means were available to individuals for ascertaining
whether personal data relating to them was being stored and for verifying the
accuracy of such data and whether such means were applicable to information
collected both by State authorities and private entities. Information was sought
on the procedure used to obtain the conseat of the individual to the collection of
sensitive personal information and the purposes for which State authorities
collected personal data on the entire population. It was also asked how the Danish
public reacted to the computerized collection of personal data, whether the
collection of such information did not militate against the presumption of
jnnocence and how much information on civil service applicants was gathered without
the individual's knowledge. One member, while agreeing on the need for gathering
sensitive information in relation to the commission of a crime, expressed doubt as
to the necessity for collecting semsitive personal data relating to such matters as
racial origin, political opinion, religious or other belief or sexual habits. He
also voiced concern about the possibility of linkage among various data files,
including the transferral of personal data across national borders and, in the
latter regard, requested information concerning safeguards. Members also wished to
know the circumstances under which children and young persons in institutions could
be deprived of their right to visits and whether their correspondence was subjected
to censorship.

176. In his reply, the representative stated that there were two laws in Demmark
relating to the protection of confidential data, one of which dealt with data
assembled by individuals or private enterprises and the other with data collected
by the public auth#tities. The law on the private sector specified that private
data users might collect personal data only to the exteat that registration of such
data was part of their normal business or professional activity. The collection of
wgensitive" data was forbidden urless the data subject had given his consent and
unless collection served legitimate purposes. Data relating to race, religious
belief, colour, political, sexual or criminal matters, health, serious social
problems or drug abuse were considered to be rgensitive”. Such data could be
communicated to a third party only with the consent of the person concerned. A
data surveillance authority was responsible for emnforcing the relevant laws and had
the right to inspect computerized files containing sensitive information which, in
any case, had to be registered with the authorities. The linking of computerized
files held by different companies was prohibited without the express permission of
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the surveillance authority, except in order to update names, addresses, etc. An
individual had the right of access to information concerning him in computerized
files held by companies or private individuals and to check their accuracy.
Failure by companies to comply with requests for access rendered them liable to
sanctions,

177. Regarding data collection and the establishment of data registers by public
bodies, the guidelines were very precise. A data register could be established
only with prior ministerial authorization and only information of unquestionable
importance for the public authorities could be collected. Information of a
political nature ir respect of individuals was forbidden and "semsitive"
information could be collected only when necessary for the purposes of the register
and could be disclosed to another public body only if absolutely necessary and with
the agreement of the concerned individual. At the time of registration, the public
body concerned had to notify the individual concerned, both that he was being
registered and that he had right of access to his file for the purpose of
correcting any data contained therein. Access was denied only to police files
being used in connection with a criminal investigation or other confidential police
files.

178. Personal data files were a delicate subject in Denmark, as elsewhere, and the
Government attempted to meet any public concerns in that regard by taking adequate
precautions. The Data Protection Act of 1978 was quite strict and had been made
even more SO0 by several recent amendments. Sensitive data were collected only in
areas where they were specifically required, such as health and social welfare.
Information flows across borders were governed by the relevant provisions of the
European Convention on Human Rights. Authorization for linking was granted
infrequently and mainly for the purpose of updating files. It was the genmeral
opinion in Denmark that the system of protection was effective and that there were
few breaches of the rules either by private companies or the public authorities.
In the case of applicants for civil service positions, regulations provided that
police records should be checked to ascertain whether they had ever been convicted
of a crime and the applicants' consent was sought for that purpose. Such consent
could be refused but in such cases it was unlikely that the individual would
receive the appointment.

179. The police were authorized to resort to bugging or telephone tapping only in
connection with a criminal offence punishable by at least six years' imprisonment
and only when such encroachment on privacy was of paramount importance to the
investigation and did not cause an inordinate degree of humiliation and
inconvenience. Lawyers assigned to act on behalf of individuals to whom technical
surveillance techniques were being applied were prohibited from informing their
clients of such surveillance, but could later arque in court that the relevant
provisions of the Administrative Justice Act had not been properly observed. Court
orders were required in all cases of telephone tapping except where urgent action
was needed; in such cases, retroactive court authorization had to be sought within
24 hours of the installation of the device.

180. Children and young persons in institutions could be deprived of their right to
visits or have their correspondence censored only if it were deemed absolutely
necessary for the protection of their well-being. It was within the competence of
the local social welfare committee to determine whether the connection between a
child and its parents should be interrupted for a certain period of time.
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Normally, such committees took great care to safeguard the links between a child
and its family and regarded any interference with family rights as a most serious
matter.

Ereedom of religion

181. With reference to that issue, members of the Committee wished to know what the
consequences of the existence of an established Church in Denmark were, notably
with regard to other religions, and what the status of the various other churches
was, particularly the so-called "dissenting churches", whether article 4 of the
Constitution was compatible with article 18 of the Covenant and whether Danish law
contained any reference to the right not to profess any religion. They also asked
whether religious bodies were subject to registration and, if so, on what grounds
such registration could be refused, whether the State extended support, in
practice, to churches other than the established Church, whether there were any
primary schools in Denmark which offered no religious instruction at all or
instruction in the tenets of religions other than that of the established church,
whether children in State elementary schools could receive, on request, instruction
in religious faith other than the Evangelical Lutheran faith, whether the
Evangelical Lutheran Church and other churches were financed out of taxes imposed
by statute and whether the Danish authorities took any steps to curb possible
excesses by certain religious sects.

182. In his reply, the representative of the State party explained that, while the
Evangelical Lutheran Church was the established Church in Denmark and received
State support, it was not a State Church and no one was expected to be a member of
it or to make a personal contribution to any denomination unless he so desired. A
member of the established Church could dissociate himself from it by a simple
written petition or by joining another religious community. The Constitution did
not preclude State support for other religious beliefs. Religious instruction in
the public elementary schools was based on the concept of Christianity held by the
established Church, but a child could be excused from religious instruction if his
parents so requested. There were many private primary schools sponsored by various
other religious denominations where instruction in other religious beliefs was
offered. The Evangelical Lutheran Church was financed by taxes paid only by
members of that Church. Other persons paid taxes to other religious communities or
to none. Ministers of the established Church had the right to celebrate marriages
but authorization to do so was nermally also granted to the clergy of other
denominations. Religious communities founded as associations were also exempt from
tax.

183. Article 4 of the Constitution was in conformity with the Covenant in view of
the fact that 85 per, cent of the population of Denmark were members of the
Evangelical Lutheran Church and had been for centuries. The practical consequences
of that article were very limited and, since the established Church enjoyed only a
few special legal privileges, its status posed no serious problems.

184. Danish law contained no reference to the right not to profess any religion but
articles 67 and 68 of the Constitution had been interpreted as including that
right., Civil rights that had usually been associated with church membership - for
historical reasons - were also available to persons not professing any religion.
Religious bodies were not subject to registration, but where such bodies had been
¢ranted certain privileges that fact was duly registered. No special control was
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exercised over religious sects but the police would raspond to complaints in the
normal way.

185. With reference to those iszues, members of the Committee wished to receive
information on article 19 in accordance with the Committee's general comment

No. 10 (19). They also asked whether Denmark was giving any consideraticn to
withdrawing its reservation to article 20, paragraph 1, of the Covenant, whether
the scope of Act No. 572 of 19 December 1985 extended to fields of activity
affecting public life other than private energy-supply enterprises and whether that
Act also covered computerized information. Clarification was also requested of the
definition of secrecy under Danish law as reflected in section 152 (3) of the
Danish Criminal Code.

186. Referring, in his reply, to article 19, paragraph 2, of the Covenant, the
representative pointed out that the European Convention on Human Rights, to which
Denmark was also a party, did not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises., nor did it exclude in any way a
public television monopoly. In Denmark's view, the same interpretation also
applied to the Covenant. However, arrangements had been made in recent years for
local independent broadcasting and many such stations had begun operating. The
reception of satellite television from foreign sources had also been authorized and
the Government was building a long-distance transmission and distribution network.
No restriction had ever existed on receiving ordinary foreign broadcasts,
newspapers or other printed matter.

187. Denmark was not considering withdrawing its reservation to article 20,
paragraph 1, of the Covenant because it considered that provision to be
inconsistent with the right to freedom of expression. The scope of Act No. 572
only extended to documents since computerized data were covered by other
legislation. The Act applied to various kinds of private enterprises and not only
to the energy sector. Among the considerations mentioned in the Administrative
Procedure Act on the need to observe secrecy "in order to safeguard public or
private interests" were those of State security and defence, prevention,
investigation and prosecution of criminal acts and information held by the public
authorities on private individuals.

Freedon of bly and jati

188. With reference to those issues, members of the Committee wished to know
vhether there were any restrictions, in practice, on the right to freedom of
assembly and association and whether Act No. 285 of 4 June 1982 was compatible with
article 22 of the Covenant and with ILO Convention No. 87 of 1948.

189. In his reply, the representative of the State party said that questions
relating to the right to freedom of assembly and association seldom arose in his
country. Act No. 285 of 9 June 1982 on protection against dismissal of workers on
grounds of membership of an association had come before the courts several times
and, in one major case, relating to the dismissal of eight employees of a bus
company on the grounds that they were not members of the same union as their fellow
bus drivers, the Supreme Court had found, on 24 October 1986, that the dismissals
had been illegal and ordered the payment of compensation. The Act applied only to
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the private sector. No restrictions of any kind on the right to freedom of
association of public sector employees was permitted. The provision of the Act
authorizing political parties or religious bodies to restrict employment to their
own adherents was considered reasonable.

190. While Act No. 285 had been adopted in order to bring Demmark into conformity
with a judgement of the European Court of Human Rights affecting the

United Kingdom, some doubts had arisen as to whether the provisions of the Act went
far enough to meet the terms of the relevant international instruments.
Accordingly, the Government had been considering what adjustments should be made.
Any eventual changes in the Act would be brought to the Committee's atcention in
Denmark's third periodic report.

191, With reference to that issue, members of the Committee wished to know how
disputes between parents over the custody of children were resolved in Denmark,
whether the parent not having custody had the right to regular visits and how that
right was enforced and what distinctions existed between the powers of ministers of
religion and mayors in respect of civil or religious marriages. They also
requested additional information on the status of children born out of wedlock and
procedures for preventing non-payment of maintenance in respect of children.

192. In his reply, the representative of the State party said that where there was
a dispute between spouses regarding such issues as child custody and maintenance
payments, it was not possible to obtain a divorce or separation except by court
decree. Section 23 of the Custody Zct provided for visiting rights to the parent
not having custody of the child. Disputes between parents over visiting rights, if
not resolved amicably, could be referred to the administrative authorities or the
courts. The latter had various means at their disposal for enforcing decisioms,
including the imposition of a fine of varying severity and resort to the police
authorities. The very possibility of legal action was usually enough to ensure
that the recalcitrant parent complied with the relevant administrative decree.
Marriages could be performed by both ministers of religion and mayors. One
difference in their respective responsibilities was that the mayor was obliged to
ensure, prior to the elaboration of either a religious or a civil marriage, that
all regrirements for contracting marriage had been met, whereas the minister of
religion did not have that obligation. However, neither could celebrate a marriage
if he knew of an impediment. There was no difference in the status of children
born in wedlock or out of wedlock in respect of basic rights, such as civil and
political rights and the right to inheritance, except that an illegitimate child
born of a Danish mother automatically acquired Danish citizenship, whereas in the
case of a legitimate child the normal rules of jus sanguinis applied.

Righ ici in th n 4 i i

193. With reference to that issue, members of the Committee wished to know whether
there were any restrictions on the right of certain categories of persons to accede
to public office, whether parliament, which had the right to decide on the validity
of a person’'s election and his eligibility to sit in that body, took such decisions
in plenary session or in committee and whether such decisions were taken on a
case-by-case basis or in accordance with some general rules. It was also asked
whether aliens actually availed themselves of opportunities to vote in local
elections and to be elected. :
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194. In his reply, the represantative explained that tisre were no general
restrictions on access to public office. In certain cases, however, the law
provided that a persoa elected or appointed to public office had to be of Danish
nationality. This was the case, for example, with respect to el’gibility for
election to parliament, for service in the armed forces or the Homa Cuard or as
members of a lay jury, and for appointment to the national civil servire. The rule
did not apply to service in local or regional government. A person who had been
convicted of a serious offence punishable under the Criminal Code or by law was
generally considered to be unfit to participate in public affairs. Thus,

article 30 of the Constitution provided that a person "convicted of an offence
which, in the eyes of the public, rendered him unworthy of being a member of the
Folketing", was not eligible to stand for electiom to that body. 1In deciding
whether or not a person was worthy of nembership, the parliament treated each case
separately and since such controversial situations were rare it was difficult to
say whether previous cases were viewed by parliament as established precedents,
Aliens who were entitled to do so did participate and were elected to office in
local elections.

Rights of minorities

195. With reference to that issue, members of the Committee wished to know whether
there were any minorities in Denmark and, if so, whether any difficulties had been
encountered in implementing the relevant prcvisions of the Covenant and whether the
Danish Government considered it necessary to adopt positive measures to ensure the
right of ethnic, religious or linguistic minorities to preserve and enjoy their own
culture, practise their own religion or use their own language. They also asked
whether the residents of Greenland, including the Inuit, were also accorded the
preferential treatment given by the State to minorities, whether officials in
Greenland had been associated with the preparation of Demmark's second periodic
report, whether the German-speaking minority had the possibility of arranging for
their children to be educated in the German language and, if so, whether German was
the first or second language of instruction, whether the German-speaking minority
could use German for official business and whether the people of the Faroe Islands
erjoyed autonomy or desired home rule.

196. In his reply, the representative of the State party said that while there were
ethnic, religious and sexual minorities in Denmark, all were equal before the law
regardless of whether they were Danish nationals or aliens, Greenlanders living in
southern Denmark were regarded as a minority and while they enjoyed equal rights
they were often economically and socially disadvantaged and therefore had
difficulty in integrating with the rest of the nation. Efforts were undertaken by
the social services to assist that group. The law provided that the children of
minorities could be educated in their own language at State schools provided that
there were enough pupils (at least 10 or 12). Education in German was provided to
the German-speaking minority, but the representative was unaware of the precise
conditions unéer which such instruction was provided. Evening courses could also
be provided to adults where teachers and adequate educational materials were
available. Both children and adults had the opportunity to assemble at local
cultural centres where cultural activities were organized for minorities.

Greenland officials had taken part in the preparation of the report and had been
consulted in comnection with the additional information that had been requested by
members of the Committee. It was hoped that a representative of Greenland would be
present during the consideration of Denmark's third periodic report. The

Faroe Islands had had home rule since 1948 and enjoyed a broad degree of autononmy.
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The home rule system adopted for Greenland had in fact been modelled on that of the
Faroe Islands.

General observations

197. Members of the Committnse expressed appreciation to the Danish delegation for
responding to their  iestions so open-mindedly and competently. The quality of the
report and the additional information provided was highly satisfactory and the
Committee's exchange of views with the delegation had been fruitful. Members hoped
that the dialogue with Denmark would continue and that the information and
clarifications that were still naeded on certain points, including those relating
to the existence of fundamental principles not set forth in the Constitution, the
implementation of article 27 of the Covenant, and Denmark's reservations to some of
the provisions of the Covenant, would be provided in due course.

198. The representative of the State party said that his delegation had also felt
that it had participated in a friendly dialogue and appreciated the fact that the
Committee viewed human rights not only from the standpoint of violations, but also
in terms of the progress and improvements that could be made in both

human rights-related legislation and practice. He assured the Committea that its
concerns and wishes would be brought to the attention of the Danish authorities and
would be taken into account in preparing Demmark‘’s third periodic report.

199. The Chairman, in concluding the consideration of the second periodic report of
Denmark, also expressed his gratification at the continuation of the Committee's
satisfactory dialogue with the State party and said that he looked forward to the
consideration by the Committee of the third periodic report, which was due in 1990.

Rwanda

200. The Committee considered the second pericdic report of Rwanda
(CCPR/C/46/Add.1) at its 782nd to 785th meetings, held on 11 and 12 November 1987

201. The report was introduced by the representative of the State party who
expressed his country's desire to do everything that was possible to ensure the
protection of human rights. Rwanda's ambition to become a State that was genuinely
subject to the rule of law and its constant concern to promote justice in the
service of all citizens had been reaffirmed by the Head of State. His Government
had also been concerned at all times to strengthen the country's judicial
institutions. 1In its efforts to ensure respect for human rights, Rwanda was
prepared to continue its sincere co-operation with the Committee znd hoped, in
turn, to receive the Committee's co-operation and understanding.

202. With reference to that issuve, members of the Committee wished to know what
significant changes relevant to the implementation of the Covenant had taken place
since the consideration of Bwanda's initial report in 1982, what role the judiciary
played in the adoption of legal texts under the third Five-year Development Plan
and what the relationship was between the judicial and legislative authorities.
They also asked how the provisions of the Covenant related to domestic laws,
whether legislation had been enacted to implement all the rights guaranteed under
the Covenant, what factors and difficulties had been encountered, if any, in the
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implementation of the Covenant and what efforts had been made to dlsseminate
informatioa about it.

203. Members also wished to know what steps would be taken if a conflict arose
betwean the Constitution and international treaties and what court was empowered to
take decisions in such a case. They asked how the procedure for popular
consultation, provided for under article 10 of the Constitution, was carried cut,
how often it had been resorted to and how it related to the work of the National
Development Council. It was also asked what provision had been made to ensure a
speedy decision on cases handled under the extraordinary recourse procedure and for
the immediate release of persons who had been detained unlawfully, whether the
relatives of victims of judicial ervor were entitled to inoral as well as material
compensation, whether an alleged violation of a right set out in the Covenant cculd
be brought up before any Rwandese court aand whether the proviajions of the Covenant
were actually cited by judges in their decisions. Members also inquired how the
bar was organized, how many lawyeis there were in Rwanda and what arrangements had
been made to provide leyal assistance to persons without the means to hire a
lawyer, what procedure was used by the Constitutional Court when declaring a
dacree-law that had already been promulgated unconatitutional and who had the power
to docide whether a legislative proposal or amondment might have the effect of
reducing public resources, in the sense of articles 65 and 66 of the Constitution.

204. Additional information was also requested concerning the competence of the
State Security Court, its rules of procedure, the division of authority between
that court and ordinary courts and the nature of the cases brought before that
court, and it was asked v:ether there was a higher court before which appeals
against State Security fourt decinions could be brought. One member noted that
apparently no defence counsel had been available since 1981 in cases brought before
the State Security Court and that no counsel had been present at the trials in
criminal courts of persons who were currently under sentence of death, and recalled
that under article 14 of the Constitution legal defence was an absolute right in
all types of judicial proceedings. The member accordingly expressed the hope that
Rwanda would find a way tc giva priority to the estabiishment of a bar and the
encouragement of le¢gal education.

205. In his .eply to questions raised by members of the Committee, the
representative of the State party said that a number of relevant laws had been
adopted since 1982 or were currently under consideration. They included an Act,
adopted in 1987, which established procedures for the monitoring of the
Governm'nt's activities by Parliament (the National Development Council), a

1985 Act increasing the time-limit for appeal against criminal convictions from

10 to 30 days and reduciug the period for decisions on appeals from four to two
months and another 1985 Act, relating to transport costs, which was designed to
facilitate travel by the court to outlying aceas to hear civil or commercial cases,
such as those concerning land disputes. Among the draft bilis submitted by the
Government and currently unde:r ccnsideration by the legislature were: a draft code
on the individual and the family, which was deasigned to strengthen child protection
and improve the status of women, particularly in the home; a press bill,
prohibiting prior censorship and enhancing the enjoyment of freedom of opinion; anu
a bill to reorgan’zu the higher courts to improve their opera“ion. A bill relating
to the bar was also about to be swktmitted to the National Development Council.

206. Except for some legislative drafting within the Ministry of Justice and
responsibility for applying laws enacted by the legislature, the jndicial
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authorities had no direct relatiounship with the legislative authorities in view of
the principle of separation of powers. The Constitutional Court was made up of an
equal number of magistrates from the Court of Cassation and the Council of State.
International Conventions to which Rwanda was a party were integrated into domestic
legislation, with the rules of the relevant conventicns prevailing in cases of
contlict. Thus, in order to conform to article 11 of the Covenant, the provisions
allowing for imprisonment for debt had been deleted from the Civil Code. The
Constitutional Court had as yet had no occasion to rule on any possible
incompatibility between the Comstitution and the provisions of incernational
treaties. All of the rights covered by the Covenant were guaranteed, elther by the
Constitution or by legislation adopted specifically to ensure their

implementation. Although the provicions of the Covenant as ..ch were not
disseminated to the population, there were reqular radio programmes informing
citisens of their rights.

207. Many difficulties affecting the implemeantation of the Covenant had been
encountered, most of them reanlting from a lack of material resources. For
example, the scarcity of material resources made it difticult to provide adequate
health care to the entire population. In the investigation of criminal cases,
means of transport needed for gathering evideance and atatements from wicnesses at
the scens of a crime were not always available. Adequately trained senior staff
were lacking both in the administrative services and the judiciary. The situation
had improved somewhat over time, through the country's own educational efforts and
through grants for study abroad, but such problems were far from resolved.

208. In the event of conflict hetween the Constituti:n and the Covzuant, the
provisions of the latter would prevail. Presumably, the constitutional provision
would then be regarded as a dead lettor and ultimately removed when the
Constitution was revised. Article 10 of the Constitution simply referred to the
fact that the country's electoral régime, whether presidential or legislative, was
determined by law. In cases of judicial error; the erroneous decision was annulled
and a new decision of acquittal was issued. Compensation was accorded for both
material and moral damage, if proved, in such cases. The Covenant could Le invoked
in the courts although, in practice, the corresponding provisions of Rwandese
legislation were usually invoked. Similarly, judges usually referred to
legislation but there was nothing to prevent a judge from citing the Covenant since
it had also been incorporated in Rwandese law. Allegations of incompatibility
between international instruments and the Constitution could be made before an
ordinary court. The President of the National Development Council, or, in case of
emergency, the President of the Republic, was empowered to ask the Constitutional
Court for a ruling on the constitutionality of a decree-law. The constitutionality
of a law had to be decided before its enactment and there was no recourse on
grounds of unconstitutionality once a law had been promulgated. In accordance with
articles 65 and 66 of the Constitution, Deputies who proposed bills or amendments
having financial implications were required to submit accomps ying proposals to
cover such financial implications.

209. There was currently no bar association in Rwanda and only a few lawyers in the
administration, the private sector and the courts. There were also some legal
counsellors practising out in the country, not all of whom had completed their
legal studies, but they were called "general agents" and not lawyers. The
Government was well aware of the need tuv establish a bar as soon as possible. A
bar association bill was currently under consideration and would be transmitted to
the Government. The need to encourage legal studies at the National University was
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slso racognized and it was hoped that in due courss there would be a larger number
of trained lawyers i Rwanda, including lawyers who could act as defence counsel.
“while the Presidsant of the Court was empowered, under the Code of Criminal
Procedure, to appoint & defence lawyer on behalf of those who could not afford a
lejal defence, that was not done very often because of a lack of public funds. The
bar association bill would provide for free legal aid in case of need. The State
Security Court had compatence solely in matters relating to State security. Its
rules of procedure were the same as those of ordinary courts. Decisions of the
State Security Court were apperlable only before the Court of Cassation, subject to
the posaibility of an appeal fr review in last resort.

Non-discrimination and equality of tha sexes

210, With reference to thatc issue, members of the Committee wished to know what
practical measures had heen token to ensure non-discrimination, particularly on
grounds of political opinion, ethnic origin and sex, whether there had been any
prosecutions and convictions of individuals or groups under article 393 of the
Penal Code, whether the requiremert for authorization of a married woman's change
of residence by her husband o. a legal judgement was compatible with article 2,
paregraph 1, articles 3 and 23 of the Covenant and whether the rights of aliens
wers restricted, as compared with those of citizens.

211, Members also aaked whether both married and unmarried womer had the right to
join cccupational organizations, whether it was compatible with article 26 of the
Covenant to subject certain governmental, legislative and party leaders to the
jurisdiction of the Court of Cassation acting as a court of first and last
instance, whether in addition to their political rights the civil rights of aliens
could also be restricted under article 95 of the Constitution, whether Rwandese
citizens had the right to express, without ris of discrimination, ideas or
opinions other than those of the National Revolutionary Movement and, if so, how
individuuals could exercise their right to freedom of opinion, and what legislation
existed in Rwanda relating to a state of emergency. Clarification was also
requested of ths events of 1986, in which a large number of pe:sons who had refused
to pe:form natioral service because of their religious beliefs had been deprived of
their right to freedom of conscience and to express their political opinion.

212. In his reply, the representative of the State party said that all ethn’c
groups were reprasented in the various sectors of national life. Tutsis held
important posts in the civil service, the senior judiciary and the armed forces,
and were also promineut in commerce and industry. The admission of the Twa, who
constituted only 1 per cent of the population and were of inferior social status,
to secondary and higher education was especially facilitated. Women were also well
represonted in all sectors: 12 of the 70 members of the National Development
Council and 4 of the 20 members of the Central Committee of the National
Revolutionary Movement were womsn. Women also held senior posts in the civil
service and the jvdiciary and played an increasingly prominent role in business.
There had been no prosecutions under article 393 of the Penal Code and there had
been a healthy atmosphera of racial harmony since the start of the second Republic
in 1973. The provisions relating tc the requirement for the husband's consent to a
change in the residence of a married woman was necessary to ensure family
stability. Such a change of residence was subject to judicial decision in cases of
divorce. Restrictions on the rights of aliens were those also normally obtaining
in other countries, namely, that aliens were not entitled to hold posts in the
civil service or to stand for public office.

-49-



213. Reaponding to othe: yuestions, the representative explained that both married
and unmarried women were eligible to join occupational organiazations. The specific
reference to married women in the relevant provision of the Labour Code merely
reflected the legislature’s intention to ensure that the activity of married women
was not restricted to their family obligationa. Subjecting certain pe sons to
trial by the Court of Cassation was not a question of granting favourable treatmeat
but of ensuring that justice was dona without indulgence or undue severity and
without pressure on the judges. Any exceptions to the equality of treatment of
aliens authoriszed under article 95 of the Conatitution related only to political
rights and not to civil rights.

214. Rwanda's single political movement had been created in 1973, after centuries
of ethnic strife, in order to unsure cohesion between all ethni: groups. The
objectives of the National Revolutionary Movement for Development were not
incompatible with the exercise of the right to freedom of expression. Every
citisen, within the Movement, could express opinions and criticism, including
opposition to the ideas of the authorities, and no one was prosecuted for
dissidence. Rwandese public opinion considered that maintaining national peace and
understanding was more important than the multi-party principle. Article 147 of
the Code of Criminal Procedure provided that a state of siege could be declared
only in the event of imminent danger resulting from foreign war or domeatic armed
uprising. The proclamatiou of a state of siege made It possible to modify the
competence of the courts, in particular by expanding that of the military courts.
Members of certain religious sects who had been b:ought before the ‘ tate Security
Court in 1986 had not only opposed community work but had incited .e population to
disobey the law and to desist from seeking medical treatment and ..om working.
Ultimately, the persons concerned were pardoned by the President and released.

Right to life

215. With reference to that issue, members of the Committee wished to know how many
death sentences had been pronounced during the past five vears and for what crimes,
and how many such sentences had actually been carried out and for what crimes, how
many persons wereé currently under sentence of death and why some of them had been
kept in prison for years and how the large number of death sentences could be
explained, given the substantially improved situation in Rwanda with reapect to
public order. Members also asked what regulations governed the use of firearms by
the police, whether there had been any loss of life as a result of excessive use of
force by the police, the military forces or other law enforcement agencles and, if
80, whether investigations had been carried out and those responsible punished. It
was also asked whether the term "any other form of violence", used in

paragraph 43 (b) of the report, covered only violence against persons or also
violence against property, whether the death penalty would actually be imposed for
attempted pcisoning, and what the infant mortality rate was in Rwanda and what
measures had been taken to reduce it. Additional information was also requested on
article 6 of the Covenant in accordance with the Committee's general comments Nos.
6 (16) and 14 (23).

216. In his reply to questions raised by members of the Committee, the
represertative of the State party said that between 500 and 600 persons had been
sentenced to death in Rwanda and that the last execution had taken place in 1982.
The death penal:y was pronounced only in cases involving homicide. The high number
of death penalties could be explained largely by the fact that, unfortunately, a
high number of murders had been committed. Data concerning the number of persons
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who had been sentenced to death since the most recent presidential pardon was not
available. Persons under sentence of death often had to spend seversl years in
priscn, since the process for appeals and applications for cassation and for pardon
was lengthy. The use of firearms by law enforcement officials was regulated, but
improper use of forca by the army, police or other security forces 4did sometimes
cccur. In three recent cases of that kind, the persons responsible - a aoldier and
two policemen - had been tried and convicted. The term "any other form of
violence” must be placed in the context of article 164 of the Penal Code and meant
eny violence, other than terrorism or armsd force, directed at the human perscn.
While the Rwandese Code provided thet attemptsd offences were punishable in the
same manner as the offences themselves, special circumztances which made it
possible to reduce the sentence could be taken into consideration. Measures being
taken or envisaged to reduce infant mortality included vaccination campaigns, the
medical examination of infants and the counselling of mothers at nutrition centres
or by means of regular radio broadcast._.

217. Responding to the Committee's request for additional information on article 6
of the Covenant, the representative pointed out that article 155 of the Penal Code
prohibited the establishment of relations with a foreign Government or foreign
institution, or with their agents, with the intention of causing or inciting a war,
an armed uprising or acts of violence against the country. In Rwanda there had
never been any disappearances in circumatances indicative of a violation of the
right to life. Rwanda 4id not yet envisage abolishing the death penalty, but the
application of that penalty was very strictly limited. Penal procedurv was
scrupulously respected, in order to enable judges to hand down equitable decisions
free of all pressure. When a perason was sentenced to death, the Public
Prosecutor's Office automatically lodged an appeal. Presidential pardon was
granted very often. In the past five years, there had been three general measuies
commuting death sentences to life imprisonment: in January 1984, July 1985, anA
July 1987.

Liberty and security of person

218. With reference to that issue, members of the Committee wished to know under
what circumstances persons might be held in preventive detention without being
charged with a criminal offence and for how long, whether a person could be
detained in institutiona other than prisons, what the maximum period of pre-trial
detention was, how soon after arrest a person could contact a lawyer and how
quickly families were notified of an arrest. They also asked what .9 arrangements
were for the supervision of prisons and other places of detention and ior receiving
and investigating complaints, whether grouping prisoners by social and cultural
level was in conformity with article 10 of the Covenant, wihat contruvis had been
instituted to ensure that detainees were not subjected to torture or to cruel,
inhuman or degrading treatment, what sanctions were provided for punishing such
treatment and how coften such sanctions had been applied in the last five years, and
what criteria were used to determine that the work to which prisor~:s might be
assigned cutside prison was "in the public interest”,

219. Members also wished to know whether pre-trial detention, although subject to
periodic review, could in fact be extended indefinitely, whet er the case of an
individual who had reportedly been held incommunicado for 14 wmonths without being
charged or havin, his family notified reflected a general practice, whether the
dungeons (cachots noirs), where prisoners were sometimes hsld for up to 30 days,
were used during an investigation in order to extract information and whether the
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existence of such dungeons was compatible with the United Nations Standard Minimum
Rules for the Trwaiment vf Prisconers. One member also wondered whether the
conditions of detention could not be improved, despite resource limitations, by
such measures as placin 1lamps in the gachots.

220. Responding to questions raised by members of the Committee, the representative
of the State party explained that committal without charge could not exceed

48 hours and was only resorted to pending a decision whether or not to issue a
detention order. Thereafter, a provisional arrest order had to be issued, which
was vealid for five dAays, during which time the prosecution had to present the case
in court. Where the court determined that pre-trial detention was necessary, a
30-day detention order was issued and that order was renewable from month to month
if the court felt that continued detention was required for the investigation or
for reasons of public order. Thes period of pre-trial detention could not exceed
the duration of the imposable penalty for the offence. A detainee could contact
his defence counsel immediately after being arrested, since (he right to defence
was guaranteed at all stages of the proceedings, includaing the investigation
stage. The detainee's family was notified promptly hut the prison services were
often forestalled by the public grape-vine since news travelled very quickly.
Prisons were supervised by the Directorate-General of Prison Services, by the
Public Prosecutor's Office and by a physician-in-charge. Detairees were afforded
an opportunity to voice complaints during inspections. It was sometimes necessary
to assign certain detainees to separate quarters for reasons of security. Members
of the Public Zrosecutor's staff took turns in monitoring the conditions of
pre-trial detention and ersuring that no one was subjected to torture or cruel,
inhuman or degrading treatment. If a case of torture was reported, the offender
was prosecuted for causing bodily injury. That had happened recently in a case
involving a gendarme. The criteria used to determine whether prison work was in
the general interest varied, but the usefulness of certain jobs, such as cleaning
public higiways, was obvious. Other typical tasks involved carpentry or farming,
which enabl.d prisoners to caquire vocational training.

221. Turning to other guentions, the representative stated that, except in very
serious cases, inuividuals were usually released pending trial. Continuing
detention was ordered only where the court considered that it was essential for the
purposes of the investigation, which was rare, or in the general interest and for
reasons of public order. He was not familiar with the circumstances relating to
the lengthy pre-trial detention of the person to which reference had been made by a
member »f the Committee, but had no doubt that regrettable abuzes could sometimes
occur despite every precaucion. It was up to the competent authoritles to prevent
or to punish such abuses. The existence of the cachots noirs, which dated from
colonial times, was a constant source of concern to the authorities of Rwanda.
Although a few modern prisons had been built, the State was unfortunately obliged,
owing to the lack of adequate resources, to continue to use the old prisons
including the gcachots when a prisoner had to be isolated or punished. The judicial
authorities were determined that the situation in that regard should be gradually
improved. The suggestion for placing lamps in the cachgots might be conaidered by
the authorities in their efforts to inprove prison conditions.

Right to a fair trial

222, With reference to that issue, members of the Commitcee wished to receive
additional information on the organizction of the judiciary pursuant to the
judicial reform of 1982 and the impact of that reform on the independence of the
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judiciary, any cases that had been brought before the State Becurity Court since
the consideration of the initial report, article 14, in accordance with the
Committee's general comment No. 13 (21), and the system for training and recruiting
lawyers, prosecutors and judges and the authorities competent to appoint, dismiss
and promote prosecutors and judges. Members also asked whether the national bar
had become operational, whether there was a free legal aid and advisory acheme in
Kwanda and, if not, how compliance with article 14, paragraph 3 (4), of the
Covenant was ensured, how long an average tria) lasted, how many political
prisoners were curcsently in custody, what the term "total amnesty", used in
paragraph 54 of the report meant and whether provisions or practices relating to
forced labour or community work were consistent with the Covenant.

223, Ia his reply, the .epresentative explained that the judiclal reform of 1982
had introduced two major changeas bringing both the members of the O0ffice of the
Public Prosecutor and judges under a single legal régime, which had strengthenad
the unity of the judiciary and led to improvements in the administration of
justice, and creating separate Prosecutcr's Offices at the various judicial levels
(i.e., court of first instance, court of appeal and the Court of Cassation), which
had helped to protect the interests of defendants better, particularly in the
courss of the appeals process, The new Cude of Judicial Organization and
Competence also placed great emphasis on judicial independence, which was now more
firmly established. In addition to the case involving members of religious sacts
discusred carlier, two main cases had been brought before the State Security
Jourt: one of the cases invclved persons abroad who had engaged in activitier
likely to jeopardize State mecurity and the other concerned a former departmental
head of the  ational Police who had been prosecuted for plotting to murder several
politicsl prisoners in 1975 and 1976. Young lawyers were trained either at the
National University's Law Faculty or through a system of rap u tuition consisting
of two short (8 to 9 months) courses. The appointment, dismissal and promotion of
judges came within the competence of the President of the Rerublic. Judges could
be dismissed only with the agreement of the Highar Council of the Juciciary, vhich
was itself composed of judges.

224. Responding to other questions, the representative explained that since the
Fourth National D ‘velopment Plan was still being finalized the national bar had not
vet been orgi  {zed. However, the relevant bill was about to be presented to Lhe
Council of Ministers. Legal assistance was envisaged under arrangements for the
bar once it became operational. For the time being, presiding judges could, in
serious cases, appoint a defence counsel provided sufficient public funds were
available to meet defence costas. Since there were relatively few judges in Rwanda
and the conntry's courts were encumbered with 5,000 to 6,000 lawsuics, delays in
bringing cases to trial weare inevitable. On average, the courts hzard from 60 to
100 civil cases per month, a rate that could be regarded as satisfact-ry given the
paucity of judges and the complexity of land disputes. On average, criminal trials
lasted about two days. Complex civil actions often took considerably longer.
Articles 19y and 200 of the Cods of Judicial Organisation and Competence provided
for public trials and publicly delivered judgements. Under the Code of Criminal
Procedure the burden of proof in criminal cases i1ested with the Otfice of the
Public Prosecutor and judges were under an obligation to consider all the e&vidence,
both for and against the accused. Persons accused of an offence were given a
minimum of eight days for preparing their defence znd a verdict had to be given
within eight days of the conclusior of the herring. No one was detained in Rwanda
unless charged or sentenced for offences under the Penal Code. Only three or four
persons whose offences had been politically motivated were currently in detention,
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most others Laving alresdy been amnesticd. The term “total amnesty”, used in
paragraph 54 of the report, was in respect of convistions pronounced by court
martial on 29 June 1974. Articie 4 of the Rwandese Labour Code clearly prohibiied
forced labour. Community work for development purposes, to whichk most citizens
wore perfectly willing to devote one day a week, was regarded as part of a
citizen's civic duties and was clsarly compatible with the velevant provisions of
the Covenant.

Freedom of movement and expulsion of aliems

225. With reference to that issue, members of the Committee wished to know whether
the re;uired formalities relating to changes of residence were compatible with
article 12, paragraph 3, of the Covenant, and on what basis passports cculd be
refused or withdrawn. They also asked what circumstances could lead to the
assignment of an undesirable alien to a prescribed residence rather than expulsion,
which authority was responsible for determining that a person was "undeciraple" and
sencrdir~ to what criteria and whether aliens could be Frevented ’rom leaving
Rwandu v..d, if co, for what reasous.

226. Members also asked whether a persor who was refused permission to change
residence could appeal against that decision and, if so, whethar such procedure
provided an adeguate remedy, what the reason was for requi-ing persons to report a
cktange of residence to the authorities within such a short period as three days and
why certain provisicus of domestic law restricted fundamental rights without. being
clearly justified on grounds of public order or security. Noting with some concera
the resirictions placed on the freedom of movement of women, members alse wishel ¢ o
know what opportunities were provided to women to exercise their rights that dia
not require the consent of their husbands or of the State. It was also asked
wiether desertion on the part of the wife was considered to be a more serious
oifence than on the part of the husbanc.

227. In his reply, the representative of the State party explained that the
regulations governing changes of residence were needed mainly to ensure that a
person's needs in a new location would be met adequately and imposed no real
restriction ¢n freedem of movement. The main concern of the legislature had bheen
to ensure that nc one could leave a commune without having somewhere =alse to live,
in view of the fact that the country's agricultural land was limited. Persons who
were refused authorization to change their residence could lodge an appeal with the
prefecture or could bring the matter before the Council oi State for adjudication.
Passports could be refused to persons who were at liberty but awuiting trial or
whose freedom of movement had been restricted by court order. The Minister of the
Interior could withdraw the passporc of a person wiose movement was under legal
restriction when there was reason to believe that the person intended to leave the
country. The Minister of the Interior could decide to im=Cse restrictions on an
alien's residence, rather than to order his expulsion, in cases where the possible
threat was likely to be only temporary. A=z alien might be prevented from leaving
the countzy for the same reasons spplicable to a national, namely that legal
restrictions had been imposed on his freedom 6f movement. The requirement that a
residence permit be obtained within three days of arrival at a new locality was
intended to prevent vagrancy and delinquency in urban areas. The law on
immigration and the conditions of entry and residence of aliens was perfectly in
accordance with article 21 of the Constitution, which authorized the impositiow of
restrictions on freedom of movement on grounds Jf threats to public order or State
security. There were no special conditioas restricting the freedom of women as
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compared to that of men. The provision of law requiring the tonsent of the husband
to the change of residence of his spouse was not designed to prevent any normal
movement, but merely to require the husband's consent to any prolonged absence of
his wife, such consent being notified to the authorities, Wives were free to join
a variety of organizations in Rwanda without the consent of their husbands and
within which they were able to participate in the national development effort.
Article 380 of the Penal Code laid down equal penalties for men and women who
deserted their family, and there was thus no discrimination against women in that
regard. The Code on the Individual and the Family was designed to place men and
women on an equal footing.

Right to privacy

228. With reference to that issue, members of the Committee wished to know what
lJaws had been adopted restricting the right to confidentiality of correspondence
and communication and the inviolability of the home.

229, In his reply, the representative stated that under article 344 of the Penal
Code, the Government Attorney's Office could order the seizure of correspondence if
that action was deemed essential to an investigation. Article 32 of the Penal Code
authorized entry and search of the home in cases where evidencz of offences might
be found. Entry could take place only between 5 a.m., and 7 p.m. unless it was
suspected that evidence of a crime might disappear. Except in the case of flagrant
offences, searches were subject to authorization by the relevant Ministry and

householders co1ld require proof of identity of the officers seeking to conduct a
search. :

Freedom of religion

230. With reference to that issue, members of the Committee wished to know whether
there were different religions in Rwanda, how many members each of them had and
whether such religions could be practised freely, whether a fine of 100 to

1,000 francs was an effective punishment for offences against the free exercise of
religion and whether such punishment was provided for under the Penal Code or
anothes law relating specifically to religious activities. Members of the
Committee also requested additional informatiom regarding the trial, in 1986, of a
large numser of persons belonging to four different religious seets, including
Jehovah's Witnesses, and asked in particular for assurances that the charges
brought against such persons were, in fact, exclusively concerned with violations
of Rwandese law and were not related %o their religious beliefs.

231. In his reply, the representative of the State party said that there were
several religious denominations in Rwanda - the main ones heing Catholic,
Protestant and Muslim - and all of these religions could be prastised freely. Any
breach of religious freedom was punishable under article 243 of the Penal Code by a
term of imprisonment ranging from eight days to three months. Any offence
committed by members of religious denominations was punishable in the same way as
one committed by any other member of the community and no penalties were imposed on
account of membership of a particular sect. While the trial in 1986 of members of
certain religicus sects had touched upon the cefusal of the accused to participate
in the activities of the National Revolutionary Movement for Development, the
offence of which such persons had been convicted was that of incitement to breach
of the law. Members of the religious group in question had sought te incite the
public to disruptive behaviour and the Government had been obliged to protect the
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general public interest. The Govermment did not interfere in the activities of any
religious group as long as its members practised their faith without prejudice to
public order. All those convicted at the 1986 trial had received presidential
pardons even before recourse procedures envisaged under the law could be set in
motion.

232. With reference to those issues, members of the Committee wished to know what
controls were placed on freedom of the press and on the mass media, whether any
person had been arrested, detained or convicted for offences of a political
character or involving the expression of opinion, whether there were currently any
political prisoners in Rwanda, whether the existence of a single party restricted
the exercise of the rights set forth in articles 19, 20 and 21 of the Covenant and
what legislative restrictions were placed on the exercise of trade-union rights.
Members also wished to know what specific provisions had been made for the
expression of a multiplicity of views within the single-party system of Rwanda,
what specific means were available to individuals to seek, receive and disseminate
information, whether new press legislation that had been under consideration had
actually been enacted and, if so, what its main provisions were, whether foreign
newspapers and periodicals were available in Rwanda and whether there were any
special restrictions applicable to the activities of foreign correspondents. They
also asked what some of the religious practices conforming to "local custom" were
that required no prior authorization, whether article 186 of the Labour Code, which
stipulated that agricultural workers did not have the right to form trade unions
and which seemed to be incompatible with both articles 19 and 31 of the
Constitution and ILO Convention No. 87, had been repealed in accordance with the
Government's promise, whether persons in different professions, unmarried women and
minors had the right to join trade unions and whether the term “political
activity”, as used in article 7 of the Comstitution, concernmed activities directly
related to gaining political power or to the expression of political views.

233. In his reply to questions raised by members of the Committee, ‘he
representative of the State party said that, while article 18 of the Constitution
guaranteed freedom of the press, the authorities were permitted to place
restrictions on the exercise of that right when necessary for the preservation of
public order. The Government was currently studying a press bill that would
prohibit prior censorship and would authorize sanctions only if violations, such as
libel or slander, had actually been committed during the exercise of freedom of
expression. Foreign newspapers and journals were available in Rweada and the
public could and often did procure them freely. Foreign correspondents visited the
country frequently and were free to collect any information they wished. The
gatherings referred to in paragraph 118 of the report that required no prior
authorization included such activities as weddings and carmivals.

234. As earlier indicated in discussing the State security trial involving memberc
of some religious sects in 1986, no one had been arrested, detained or convicted
for offences involving the expression of opinion nor were there any "political”
prisoners in Rwanda curreantly, but only three or four persons whose actions might
have been politically motivated but who had been sentenced for criminal acts. The
National Revolutionary Movement for Development was in no way hostile to the rights
set out in the Covenant. The Movement was not a political party comsisting of a
group of like-minded people and excluding other sections of the population, it
encompassad all citizens in an effort to ensure national cohesion and unity as well
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as an adequate response to Rwanda's problems. Within the Movement there was
complete freedom of expression and every effort was made to ensure that decisions
were taken on the basis of consensus and true dialogue.

235. There were no restrictions on trade-union rights, subject to the prevention
and punishment of offeunces committed in connection with the exercise of such
rights. Trade unions were usually formed by the same profession, but different
unions were not prohibited from joining together in a confederation. The specific
mention of the right of married women to join trade unions was a progressive
factor, since in some countries married women were excluded from enjoyment of that
right. Minors could also join trade unions unless their parents had serious
grounds for objecting to it - a situation that was hardly ever encountered. Civil
servants and officers of the armed forces were free to form trade unions but had no
right to strike. It was possible that agricultural workers were excluded from
trade-union rights because such work was usually of a seasonal nature.. The term
“political activity" as used in article 7 of the Constitution should be interpreted
narrowly as meaning access to political functions, and 4id not apply to the
expression of opinion,

Right to participate in public affairs

236. With reference to that issue, members of the Committee wished to know what
circumstances were envisaged under article 8 of the Constitution for the exercise
of indirect rather than direct suffrage and what legislation and practice existed
with regard to access to public office. Information was also requested on the
relative proportion of Hutus and Tutsis in the legislature, the Cabinet and the
judiciary, as well as in education and senior government positions.

237. In his reply, the representative of the State party explained that the
electoral law stipulated that presidential, legislative and local elections had to
be conducted by direct suffrage. The conditions of recruitment to the civil
service were governed by the applicable statutes relating to public servants, the
judiciary and commissioned and non-commissioned officers. Recruitment was based on
the submission of candidatures and took post vacancies into account. Overall
statistics relating to the relative proportion of Hutus and Tutsis in the varicus
public affairs sectors were not compiled, but the Tutsis, who were in a minority,
were in fact represented in parliament, the Government, the legal sector, the
tezching profession, including at the university level, and in senior positions in
the Ministries and public institutions.

neral rvation

238. Members of the Committee expressed appreciation for the clear and candid
explanations that had been provided by the representative of the State party in
response to the questions that had been posed and complimented Rwanda for having
submitted its report exactly or time. The report and the clarifications that had
been provided showed that, despite the constraints imposed by tradition and the
consequences of Rwanda‘'s recent unsettled history and its economic difficulties,
conciderable progress had been achieved in recent years in the field of human
rights. At the same time, certain aspects of the situation in Rwanda continued to
give rise to concern, such as the restrictions on the freedom of movement of
married women, problems relating to the rights of agricultural workers and prison
conditions. Several members referred to problems associated with the obligations
arising from the Covenant in a single-party system. Members of the Committee
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ezpressed the hope that the Rwandese authorities would take the Committee's
concerns into account and that the State party's third periodic report would
reflect further progress.

23%. The representative of the State parly expressed his delegation's gratitude for
the understanding that had been shown by members of the Committee and reaffirmed
his country's determination to do its utmost to protect human rights. He assured
the Committee that Rwanda would endeavour to do all that was necessary to achieve
progresa in the fields where members of the Committee had expressed concern,

240. In concluding the consideration of the second pericdic report of Rwanda, the
Chairman also thanked the delegation for being so well preparei and for having
engaged in a genuine dialogue with the Committee.

Guinea

241. The Committee conaidered the initial report of Guinea (CCPR/C/6/AAd4.11l) at its
788th and 792nd meetings, held on 22 and 24 March 1988 (CCPR/C/SR.788 and 792).
This report was submitted by the Government of Guinea pursuant to the request made
by the Human Rights Committee after considering the initial report of Guinea
(CCPR/C/6/Ad4.5) in the absence of a representative of the State pzrty at its
twentieth session (CCPR/C/SR.475 and 476 and 485 and 486).

242. The report was introduced by the representative of the State party who
emphasized his Government's willingness to implement gradually the provisions of
the Covenant. He pointed out that the report of Guinea summarized the ways in
which fundamental rights and freedoms were being applied to his country and
stressed that, in evaluating the progress made since 3 April 1984, it was necessary
to keep in mind that the army, in taking power, had been imbued with the ideal of
equal justice f~r all.

243. Referring to the period which followed Guinea‘'s accession to independence, the
representative stated that the régime of the Parti démocratique de Guinée (PDG),
the single party then in power, was characterized by arbitrary arrests and
detention, mutilation and the taking of 1ife. Magistrates had been replaced by
"people's judges” and defendants by "people‘s attorneys", who were political
figures without legal training. Fundamental rights and freedoms were violated in
many respects through the adoption of laws modifying the Criminal Code, the Code of
Criminal Procedure and other codes.

244. The new Military Comnittee for National Recove.y (CMRN) had set out to
establish a liberal democracy and a state nf law in Guinea, but a liberal
democratic régime could not replace a totalitarian régime immediately.
Nevertheless, the President had stated that thu military's wish was that all
Guineans should be able to express themselves freely, and that the military would
ratain power until true social justice had been established. In that respect, the
representative referred to numerous reforms carried out by the authorities, which
were indicative of their willingness to ensure respect for human rights and
fundamental freedoms, such as Ordinance No. 22/PRG/86 of January 1986, which
depoliticized the civil service and Ordinance No. 009/PRG/84 of 18 August 1984,
which had removed from the legislation any provisions contrary to the no"ions of
private ownership, free enterprise and individual and collective rights and

-58-



freedoms. Thus, the 1965 Criminal Code and Code of Criminal Procedure, based on
universal principles of criminal law, had been re-established.

245. Members of the Comnittee welcomed the report of Guinea, which demonstrated the
efforts made by the Government in its attempt to comply entirely with the
international system of human rights. They noted, however, that the report had not
been compiled in accordance with the general guidelines regarding the form and
contents of reporis and streased that fuller information on both the law and
practice in Guinea was needed by the Committee if it was to carry out its tasks
effectively.

246. Referring to ucticle 2 of the Covenant, members of the Committee expressed
their concern obou: tlie absence of a Constitution in Guinea. In that connection,
they requested furthuz information on the progress made in the drafting of the new
Constitution, including the individuals involved, the process itself and the
projected time frame. They requested clarification on the exact status of the
Covenant in the current context and asked how the Government actually guaranteed
and protected all fundamental rights. They also asked what role the Government
envisaged for the Covenant, whether it would be self-executing or incorporated into
domestic law and whather its provisions would be invokable before Guinean courts.
Clarification was also requested of the term "monistic approach", referred to in
section I.C. of the report, and of the legal basis, in the absence of any
Constitution, for the laws, rules, decisions and communiqués issued by the
Government since 1984. It was also asked to what extent the executive, legislative
and judicial branches were separate in Guinea, what action had bheen taken against
political oupponents belonging to the previous régime or against those whn were in
opposition to the current authorities, whether the Covenant had been published in
the Journal officiel and what new provisions had been enacted regarding
discrimination.

247. Regarding article 3 of the Covenant, meambers of the Committee inquired about
the status of women in Guinea and asked about the proportion of females in schools
and in public life.

248. With regard to article 4 of the Covenant, one member observed that a number of
rights were not fully guaranteed or were derogated from in Guinea and recalled that
any derogation had to be in conformity with paragraph 2 of that article.

249, With reference to article 6 of the Covenant, members of the Committee wished
to know how many persons had been subjected to the death penalty and executed
during the period under consideration and how many of those sentences were related
to the 1986 trials. Noting the prohibition against applying the death penalty to
youngsters under the age of 13, members inquired whether children over that age but
under 18 were subject to tlLe death penalty, which would be in contradiction with
the Covenant. Clarification was requested on cases of disappearances which
remained unsolved and on the application of the death penalty in case of
infanticide. It was also asked whether there were any limits on the use of
firearms by the military and police force.

250. Referring to article 9 of the Covenant, members of the Committee requested
further information on the procedures for keeping persons in preventive custody and
time-1imits hefore a case was taken to court; they also arked whether pre-trial
proceedings were open to the public and for information on regulations relating to
the right of defendants to retain a lawyer.
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251. Regarding article 10 of the Covenant, members of the Committee wished te
receive additional information on the situation, in law and in practice, with
regard to incommunicado detention, in particular they asked whether detainees were
permitted to see visitors and what time-limits were involved. They also inquired
what action had been taken by the Government concerning the proper treatment of
prisoners.

252. With reference to article 12 of the Covenant, menbers of the Committee
requested additional information on the application of restrictions on freedom of
movement in times of public emergency and on the law regarding travel documents.

253. With reference to article 14 of the Covenant, members of the Committee wishad
to know what guarantees existed to protect the independence of the judiciary. In
that connection, they inquired how legal personnel were recruited, trained,
sppointed and removed, how the certification of barristers by the Miniater of
Justice was carried out, whether a commission for the revision of the Code of
Criminal Procedure existed, whether changes were contemplated with respect to
sentences and punishments and how the judiciary was organized. Further information
was requested on the nature and functions of the special courts, especially the
State Security Court. 1In particular, members asked about the planned duration of
that Court's jurisdiction, and inguired how many cases it had judged, what methods
it used in applying penalties under the Criminal Code, how crimes and offences were
referred to it and whether there were any special procedures to ensure that it
respected the rights guaranteed under article 14 of the Covenant. Members also
expressed concern over the use of in camera procedures and secret judgements by the
State Security Court, and the impossibility of appeal againat its decisions, which
did not seem to comply with article 14 of the Covenant. With regard to the 1986
trials, some members wondered whether there had been any formal charges, whether
the names of the judges were known, why the trials had been held in came:a and why
the defendants had not appeared before t..e Court.

254. In relation to article 18 of the Covenant, members of the Committee asked how
many religions existed in Guinea and how co-operation between them was promoted.
Clarification was requested of the sentence appearing on page 16 of the report
stating that "any disturbance caused by ministers of religion are bound to meet
with a criminal sanction”.

255. Regarding article 19 of the Covenant, mombers of the Committee asked what
steps the Government was taking to guarantee the right to freedom of expression,
how many political parties there were anG what their basis of affiliation was, how
many newspapers were published and in what lanquages, whether there were
alternatives to the State-owned radio, television and press for freedom of
expression, whether foreign books and periodicals were available and what the
illiteracy rate was. It was also asked what the conditions were for establishing a
newspaper, whether the Journalists Association had been diassolved and, if so, why,
what the scope and functions of the national commission for film censorship were
and whether any arrest or triul had resulted from the denunciation by the
Government of the opposition pamphlets published in May 1987.

256. In relation to articles 21 and 22 of the Covenant, members of the Committee
requested further information on the norms governing freedom of association and the
procedure for the recognition of new associations by the Government and asked
whether any meetings had been prohibited on the grounds that they were likely to
endanger national security.
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257. With regard to article 23 of the Covenant, members wondered whether it was
possible to obtain a divorce in Guinea and on what grounds, how property was
divided and whether wives could retain their own property during marriage. Since
polygamy was permitted with the wife's consent, it was asked what procedure was
used to ascertain the genuine consent of the wife or wives. It was also observed
that the institution of compulsory dowry dic not sesm compatible with article 3 of
the Covenant.

258. Regarding article 25 of the Covenant, one member expressed a wish for early
action to quarantes the rights embodied therein.

259. Responding to gueations raised by members of the Committee under article 2 of
the Covenant, the representative of the State party pointed out that the drafting
of the Guinean Constitution by a Commission of 40 experts was at an advanced

stage. The slow pace nf the drafting of fundamental legal instruments governing
the enactment and execution of laws, regulations and decisions was explained by the
extent of State intervention in various realms of activity. Moreover, there was a
severe shortage of public funds, which were inadequate even for meeting the
immediate needs of daily life. The representative also explained that his
Government was #stablishing a basic structure based on neighbourhood or village
councils for which any citizen over 15 years of age was eligible to vote. After
the Constitution had been drafted, it would be refurred to these councils for
consideration and adoption. <The fundamental rules to be included in the
Constitution were those of a liberal and republican democracy founded on the
principle of separation of powers. However, for the time being, the only source of
legislation was the President of the Republic.

260. With regard to the "monistic approach", the representative noted that

article 2 of the Civil Code placed international treaties betore the Constitution
and above the laws and the Civil Code a2 4 that there was no difficulty in invoking
the Covenant before the Guinean courts. Lastly, he explained that, although the
Coveunant had not been published in the Journal officiel., it had been displayed on
posters in public places and was taught in the courses of the law and social
sciences faculties.

261. Referring to article 3 of the Covenant, the representative stated that in his
rountry women had the same rights as men. Boys and girls had equal opportunities

in schools, public education was free and the abilities and efforts of each pupil

determined his or her level of education. Regarding employment policy and public

affairs, women had equal access to all positions.

262. In connection with article 6 of the Covenant, the representative expiained
that the death penalty might be imposed for violations of State security and for
murder and assassination and that the judge might recognisze extenuating
circumstances. He was unable to say whether there had been any summary executions
with regard to the 1986 trials and he pointed out that there were no public
executions in Guinea. Minors becween 13 and 20 years of age could not he sentenced
to death, in accordance with Act 022/AL/77, which had amended the Criminal Code,
but only made wards of court, placed under supervision or subjected to measures of
assistance. With regard to infanticide, he said that, since the law was more
severe towards the father, a special punishment had been provided for the mother.
Regarding alleged disappearances, he could not furnish any data and requested the
members of the Committee to provide him with any information they might have so
that he might draw it to the attention of the competent authorities. Lastly, he
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said that the police and gendarmes seldom used their weapons and were controlled by
the State prosecutor (procurcurs). The use of weapons against a thief, for
instance, would entail very serious consequences.

263. With regard to article 9 of the Covenant, the representative drew attextion to
the fact that, under article 100 of the Criminal Code, prevantive arrest and
detention could not exceed 72 hours, after which time the accused must be brought
before the courts. Severe sanctions against arbitrary and unlawiul arrest and
prolonged detention were provided by the Criminal Code.

264. Regarding article 10 of the Covenant, he pointed out that prisoners had the
right to receive visitors and to send and receive correspondence.

265. With regard to article 12 of the Covenant, he explained that the reastrictions
on travel documents were intended to ensure that citizens carried their identity
documents.

266. Referring to article 14 of the Covenant, the representative of Guinea drew
attention to Ordinance 109/PRG/86 of 5 July 1986, which provided for the
independence of the judiciary. Pending the promulgation of the Constitution, it
had been deemed appropriate to ensure that the powers of the judiciary were not
encroached upon by lncal administrative authorities. Thus, the registrars, who had
formerly presided over the courts, had been replaced by serving judges with legal
training. All judges, barristers and notaries would be required, in the future, to
hold a law degree or an equivalent or higher degree. The method of recruitment had
ye* to be decided. A presidential decree had provided for the establishment of a
navional school of administration which would accept university graduates in order
to provids them with practical training. The criteria for choosing judges woulad
include certain moral qualities and would be strict in terms of recruitment.

267. The statutes of the judiciary stipulated strict conditions for the recall of
judges who could only be removed for violation of the obligation of imparctiality
and integrity or for improper conduct, such as corruption or engaging in scandalous
behaviour. The Magistrates' Disciplinary Council was respcnsible for such cases,
Judges were appointed by the President, who was the guarantor of their independence
and presided over the Council of the Judiciary, which was responsible for their
discipline. Regarding barristers, the representative referred to Ordinance
111/PRG/86 of 10 July 1986 and pointed cut that the power of the Minister of
Justice to grant recognition and authorization to practise law was not
discretionary.

268. Replying to other questions, the r(presentative said that, under Ordinance
152/PRG/85 of 10 August 1985, which had amended article 136 of the Code of Criminal
Procedurs, the President of the State Security Court was a Supreme Court Judge and
the four members of the Court consisted of two professional judges and two senior
army officers. Referring to the 1985/1986 session of the State Security Court, he
informed the Committee that the Court's members had been appointed by a decree of

5 August 1986, that the Court had examined the material evidence on the basis of
the principle of the individuality of criminal responsibility and that the three
counsels for the defence had had access to case files and had been heard. Since
the trial had taken place at a particularly difficult time and had involved
delicate political and racial issues, the court had met in camera in order to
protect the accused from their victims and to ensure that the facts were considered
objectively. Re-examination of the case had not been envisaged since the State
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Security Court's decisions were not subject to appeal. Naevertheless, since it had
been claimed that the Court's procedures violated the Covanant, ths relevant
provision of the Ordinance would be reviewed dAuring the redrafting of legal texts.
Some of the persons sentenced had received a presidential pardon., The
representative streased that in its review of the legal system the Government would
consider the appropriateness of retaining special courts.

269, In connection with article 18 of the Covenant, the representative stated that
there were three major religions in Guinea, namely Islam, Christianity and animism
and that incitements to acts of violence or disturbances of the peace were offences
which might lead to the punishme of ministers of religion.

270. Referring to arvicles 19 to 22 of the Covenant, the representative of the
State party explained that there were no political parties pending the promulgation
of the Constitution, but that the matter would be addressed therein. There were no
private newspapers, since no one had, perhaps for financial reaacrs, expressed the
desire to establish one. Two companies shared the foreign press market in Guinea.
A large number of humanitarian, commercial or professional associstions were to be
authorized in order to impede the formation of eny ssanciation based on ethnic,
tribal or racial considerations. The Executive Board of the Journalists'
Masociation had been dissolved because of malfeasance and had been replaced by
persons of higher integrity. The Government required the ..ames of authors to
appear with their published articles in order to prevent the circulation of
anonymous publications, which in the past had led to loss of life, and to encourage
citizens to acknowledge their opinions.

271. With regard to article 23 of the Covenant, the representative of Guinea
explained that in marriaqe, with the exception of the provisions of the Civil Code
stipulating that the husband was the head of the family, the role ~f women was
equal to that of men. The division of property depended on a freely chosen
matrimonial régime and women had their own property and could control it freely.
Elither spouse participated in the moral and material supervision of the family in
proportion to individual abllities. Men and women also had tahe same right to
initiate divorce and decisions in that regard were based on the contract and the
facts of the case. Responding to other questions, the representative explained
that the dowry was a symbolic amount of 500 francs, and was given to the women to
express the man's desire to share the burden and benofits of coniugal life. Its
raductioa had encountered strong resistance from all segments of the population and
there was no way to prevent families from giving each other gifts, Lastly, he
pointed out that the practice of polygamy required the consent o. the existing
spouse or spouses as certified by a civil status official at the time of the
marriage.

272, Members of the Committee thanked the representative of Guineu for replying to
most of their quastions in a candid fashion, but neverthaless observed that some
questions, including those concerning the special courts, in ¢amers proceedings,
fair and public trials, guarantees for the independence of judges and Zreedom of
expression and association, had not been answered or needed a more detailed answer.

Central Afrivcan Republic
273. The Committee considered the initial report of the Central African Republic

(CCPR/C/22/Add.6) at its 790th, 791st and 794th meetings, held on 23 and
25 March 1988 (CCPR/C/SR.790, 791 and 794).
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274. The report was introduced by the representative of the State party, who
informed the Committee that all of the political institutions provided for in the
Constitution of 28 November 1986, including the National Assembly, the Economic and
Regional Council, the Supreme Court and the High Court of Justice, had now been
established. Thus, the Central African Republic had become a State in which
individual freedoms were recognizad and guaranteed. Huwever, that 4id not mean
that all of the provisions of the Covenant had been implemented effectively and
much remained to be done, both by the authorities and by the population.

275. The Central African Republic was one of the least developed countries and the
bulk of its popuiation continued to live in poverty and ignorance. The Government
had only limited means of publicizing the provisions of the Covenant and other
human rights instruments and many civil servants were unaware of them.
Accordingly, the Government wished to reiterate, through ths Human Rights
Committee, its request for United Nations assistauce in the promotion of human
rights, either through training grants or the organizatica at Bangui of a national
or ragional seminar on United Nations human rights conventions.

276. Members of the Committee weicomed the frankness of the report which showed the
Government's awareness that much remained to be done in the field of Luman rights.
At the same time, they pointed out that the Covenant imposed obligations for the
present and not the Adistant futurs and that it was therefore necessary to place
emphasis on what could be accomplishsd to resolve the more immediate problems.
Members also drew attention to the absence in the report »f detailed information on
actual huwnan rights practices in the country.

277. With regard to article 2 ~f tue Covenant, members of the Committee requested
further information concerning the political system in the Central African
Republic. They wished to know, in particular, how the National Assembly had been
elected and whether several political parties had sought representation in it, how
the other political institutions had been established, how Government leaders were
appointed, how it had been possible to respect the fundamental rights of citizens
while the Constitution was suspended, why it had been necessary to restrict
political activity to one movement, the Rassemblement démocratique centrafricain
(RDC), whether all citizens were automatically members of the RDC, and what the
difference was between the party and the State. Members also asked what measures
were being undertaken by the Government to prevent the recurrence of L dictatorship
in the country, whether any laws had been changed since the departure in 1979 of
the dictator Bokassa to ensure that the o0ld, repressive laws could not be applied
in the current improved climate. whether such practices as arbitrary arrest and
i11-treatment still survived and whether people were still bsing held incemmunicado
longer than the law prescribad and without trial. In that connection, several
members expressed concern that the Ccustitution granted a ramber of absolute
powers, with no legal restrictions on their exercise, and that the powers of the
current President appesared victually unlimited.

278. Members of the Committee also noted that *he report did :ot indicate the
status of the Covenant in the legislation nf the Central Afriran Republic and
requested clarification, particularly as to how any eventual conflict between its
provisions and those of the Constitution and domestic law would be resolved. It
was also asked whether the Covenant could be directly invoked before the courtas
and whether the Covenant had, in fact, been incorporated into Central African law
and had binding force in the country. One member drew attention to the fact that
no account had been taken of articles 9, 10, 18 and 19 of the Covenant in the
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national legislation. Members also inquired about the steps being taken by the
Government to ensure that both government officials and citizena were aware of the
Covenant 's provisions as well as of other human righte instruments such as the
African Charter on Humen and People's Right.s. It was alao asked whether the
proposed national human rights committee would be a non-governmental organization
or a governmental body that would supervise the observance of human rights and
assiast the victims of human rights violations.

279. With reference to article 3 of the Covenant, members of the Committee wished
to receive information on the specialized institutions that had been established to
enable women to catch up with men in career training for the private sector and on
the number of women who held senior positions in varions sectors of private and
public life.

280. Noting that article 14 of the Constitution permitted derogation from any
right, which was incompatible with article 4, paragraph 2, of the Covenant, mem!, rs
wondered to what extent rights that could not be derogated from were, in fact,
legally protected in the Central African Republic.

281. Rega-ding article 6 of the Covenant, members of the Committee requested
further information on the death penalty, including the nature of the offences that
were punishable by dezth and the number of timeés that the penalty had been carried
out in past years; they also asked what had happened in certain cases of forced
disappearance. Noting that the death penalty was apparently applicable in cases of
unlawful arrest or detention and that such a penalty seemed disproportionate to the
offence, one member wished to know why that provision had been maintained on the
statute books. Anothar member asked for clarification of the principles of

%0 kwe 2o and go zo la., contained in the preamble to the Constituticn.

282, With refecrence to articles 7 and 10 of the Covenant, memhers wished to know
whether corporal punishment was still included in the Criminal Code and asked for
additional detalls concerning the most severe disciplinary penalties to which
detainees could be subjected.

283. In connection with arcicle 9 of the Covenant, members of the Committee wished
to know why it had been necessary to increase the maximum time-limit ot eight days
for police custody, as provided in the old law, to a period of two months in the
case of political offences and what guarantees existed for teating the legality of
detention in such cases and for ensuring that political detainees were actually
brought to court at the end of the two-month period. 1In that connection, they
noted that, while the frequent release of parsons held in police custody by order
of the Head of State was to be welcomed, that procedure was not an adequate
substitute for the rule of law. It was also observad that resort %o such a long
period of police custody was not in ronformity with article 9 of the Covenant. One
member volced concern over the reported arrest, for threatening State security, of
nine students who had merely protested about the awarding of scholarships and
expressed the hope that measures would be taken as part of the reorganization of
the legal structure in the Cuntral Afvrican Republic to prevent the recurrence of
such incidents.

284, Concerning articles i2 and 13 of the Covenant, members requested clarification

of the procedure regarding aliens who wished to leave the national territory and of
the policy reasons for restricting the movement of aliens in mining areas. It was
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also asked whather the requlrement of exit visas for cltizens travellling abroad was
compatible with art'cle 13 of the Covenant.

285, In connection with article 14 of the Covenant, members of the Committee wished
to receive additional information concerning the position and competence of all
existing courts in the Central African Republic including, in particular, the
Special Court, the Permanent Military Court and the Supreme Court. In that regard,
they wished to know specifically how judges were racruited, appointed and trained
and how their independence and impartiality were guaranteed, whether the
time-1imits eatablished for lodging appeals were sufficient to protect the rights
of convicted persons, whether the State Prosecutor (Procureur), who was apparently
empowered to aunvl Supremes Court declisions, was a judge or an officlial of the
executive and whether the decisions of an administrative tribunal could be sppealeAq
before an ordinary court. Members also wished to know whether a verdict had ever
been annulled because of the adverse effects of previous procedures under special
jurisdiction. Noting that the decisions of the Supreme Court and of the High Court
of Juatice were not subject to appeal or review, several members questioned the
compatibility of that practice with article 14, paragraph 5, of the Covenant. One
member requested clarification of a roport that senior judges of the Court of
Appeal in Bangui had been removed by the Government in 1982,

286. Ragarding article 17 of the Covenant, members of the Committee wished to
recelve information concernirg the ordinary circumstances under which house
searches were pormitted betwaen 5 a.m. and 6 p.m. and the circumstancee in whch
searches might have been preacribed by law exceptionally outside the daylight hours,

287. With reference to article 18 of the Covenant, members of the Committee
requested further information about the problems that had led to the prohibition of
the Jehovah's Witnesses.

288. In connection with arti:le 19 of the Covenant, membars of the Committee
wondered whether freedom of expression could be effectively exercised within the
current legal framework., They wished to know, in particular, whether freedom of
expression, which was not mentioned in the Consmtitution, was nevertheloss
constitutionally guaranteed, whether an individual could express and diaseminate
views critical of the Governmant, and whether possibilities for freedom of
expression existed outside the country's single party. Regarding censorship,
information was requested a: to the type of censorship practised in the Central
African Republic, which bodies were empowered to censor and what plans there were
for incroasing freedom of the press. It wa: asked how many newapapers and journals
there were in the country, how much radio coverage was glven to viewa other than
those of the Government, whether programmes in langquages other than Sango could now
be broasicast and whather progress had been made since the installatlion of the
Natioral Assembly with respect to freedom of the press and the unrestricted
circulation of forelgn newspapers. In the view of one member, it was a
particularly serious mxatter that the freedom of expression of members of the
National Assembly did not appear to be protected in the Constitution.

289. With referxence to article 21 of the Covenant., members of tne Committee wished
to recelve additional information concerning the actual implementation of the
requlation prohibiting meetings of a pulitical character outside the party and
asked whether prior approval from the authorities had to be obtained for all
meatings.
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290. In connection with article 22 of the Covenant, membars of the Committee wished
to know whether any new laws had been enacted that could lead to the
re-eatabliahment of trade unions and the restoration of the right to atrike.

291. Regarding article 23 of the Covenant, members requested clarification
concerning the rights of women in marriage and current practice in respect of the
dowry.

292. With respect to article 27 of the Covenant, members of the Committee requested
additional information concerning the status of minorities in the Central African
Republic.

293. Responding to the questions raised by members of the Committee concerning
article 2 of the Covenant, the representative of the State party reviewed the
development of the political party system in the Central African Republic over the
past nine years, stating that, although there was a single political party under
the current system, the Rassemblement démocratique centrafricain (RDC), many
viit-points could none the leas find expression. During the legislative elections
of 1987, for example, there were more than 200 csndidates - all of whom had been
endorsed by the party - for thu 52 available seats. RDC was open to all Central
AMrican citlazens, adherence being free and voluntary. The functions of the
Government and the party were different, with the former being responsible for
implementing the laws and administering the country and the latter occupying itself
with educating and organizing the population. The principle of 3o kwe 30 and

20 %0 la, which had been endorsed by RDC, referred to the equality of all persons
before theo law, and to the sanctity of the human person and the State‘'s obligation
to respect and protect it. As for preventing the re-establishment of a
dictatorship, it should be noted that, in general, the peuple of the Central
African Republic, particularly those living in urban aceas, were politically mature
and would not allow their rights and freedoms to be usurped.

294. Under the interim procedure adopted aftter the dissolution of the Natlonal
Assembly in 1966, the Covenant had been examined by the Ministry of Foreign
Affairs, spproved Ly the Council of Ministers and ratified by the Head of State.
After its publication in the Journal officiel of 8 May 1981, it had entered into
force and became part of the country's legasl order. The text of the Covenant was
available only in French and only to a select few, both because it was ditficult to
use S5ango in written form and because funds were lacking to disseminate it as well
s other documents, such as the African Charter on Human and People‘'s Rights.
However, the national laws and the Criminal Code reflected many of the Covenant's
provisioas and these were available to the public. The national human rights
committee was planned as a consultative body that would assist the Government in
familiarizing itself with the various human rights instruments and in meeting its
reporting obligations, as well as disseminating human rights information in the
country.

295. Referring to questions raised by members of the Committee conceining
non-discriminaticn, the representative of the State party noted that women in the
Central African Republic had always had an important role to play in family
councils, the education of children and managing financial affairs. Although no
women were members of the National Assembly, they were active in the party and
formed a substantial part of the Administration. Women were also active in the
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profesaions and in business. Female circumcisicn was illegal but those who
practised it were not prose.uated except in cases where serious injury or death had
resulted.

296. Regarding article 6 of the Covenant, the representative stated

that 23 persons had been sentenced to death since 1981, six of whom had been
executed and one pardoned. Death sentences imposed on minors were commuted because
of their age.

297. With reference to article 8 of the Covenant, the representative explained that
prisoners who had besn sentenced to forced labour for 1life no longer had to work in
the quarries but only within the prison and under improved conditions.

298. Responding to questions concerning articles 7 and 10 of the Covenant, the
representative stated that the inviolability of the person was strictly observed in
respect of detainees, including political prisoners, and that corporal punishment
was no longer practised. Minors under the age of 14 could not be imp:isoned.

299. Regarding article 9 of the Covenant, the representative explaired that persons
in pre-trial detention were hels in places other than prisons and under a comnittal
order. Those in police custody .ouid normally be detained for 48 hours only,
extendible to eight days in complicated cases. Only ir exceptional circumztances
could custody be prolonged under a renewable committal order issued for a one-month
period. While such time periods might appear excessive, the political offences
involved were crmplex and it was important not to hurry the investigation. Also,
judges ofteun had to travel long distances to try cases. The release of detainees
under presidential orders was undertaken to prevent an excessive buildup of the
prison population.

300. With refeirance to articles 12 and 13 of the Covenant, the representative
expiained that uader earlier regimes freedom of movement hal been impeded by lack
of proper roads combined with police barricadea at various ragional borders
intended to control the movements of citizens. Consequently, the current
leadership had given priority to opening up the entire country, through the
reopening and maintenance of roads and the dismantling of the barricadeus.
Officials of the Central African Repnblic were authorized to verify that citizens
r-avelling abroad had the proper documents for the country they were planning to
visit. Such regulations were in effect simply to prevent difficulties at the
border or in the host country. Mousures had also been taken to prevent foreigners
and Central African citizens from leaving the country without first fulfilling
their tax obligations. The regulatio-s relating to travel of foreigners in mining
areas were intended to curb the illegul export of the country's gold and diamond
deposits.

301. Replying to questions raised by members of the Committee concerning

ariicle 14, the representative of the State party explained that the country had 56
courts of first instance at the sub-prefectoral level, which were competent to deal
with minor offences a1 with civil matters involving up to 40,000 CFA francs.

There were 16 courts at the prefectoral level with competence in handling <rimes
and the more important civil svits. There was one Court of Appeal and one Criminal
Court at Bangui as well as a Special Labour Court. The Permanent Militacry Court at
Bangui was competent to try cases concerning members of the armed forcer accused of
crime .1 peacetime, and cases concerning both the military and civilisus in
wartime. The jurisdiction of the Permanent Military Court was subiuct to appeal in

-68-



the Court of Cassation. The High Court of Justice, which had replaced the Special
Court in 1937, dealt with o{fences against the internal and exter..al security of
the State, including high treason, conspiracy and subversion. Mi: isters or any
other }ersons who had committed acts endangering State security c 114 be summoned
to appear before the High Court. 1Insulting the Head of State was no longer
considered a crime ayainst State security. The President of the High fourt could
order that a trial be hel in cimera, but the Court's decisions had to be handed
down in public. There was no appeal against the judgements of the High Court of
Justice. The Supreme Court consisted of four chambers, dealing respectively with
constitutional, judicial, administrative and financial matters, and also acted as a
Court of Cassation.

302. Regarding the recrui:ment, training, appointment and discipline of judges, the
representative explained that judges were tr ned in France and were required to
sit for a competitive exmnination. They were appointed by the President of the
Republic and were sub)ect to discipline by two disciplinary councils. Five judges
had been impeached for failure to do their duty or misconduct since 1980. The
President was the guarantor of judicial independence but the judiciary itself also
insisted upon it. The time-limits for the first and second appeals in criminal
cases were 10 days and three days, respectively; admittedly, they were short
pericds but they had bmen set so as to allow for the consideration of cases an soon
as possible. Accused persons who had escaped from detention could be ~onvicted and
sentenced in absentia, but their trials would be reopened after their recapture or
voluuntary surrende.. Inder article 32 of the Constitution, laws could be referred
to the Supreme Court for verification of their conatitutionality by the President
of the Republic, the President of the National Assembly or by one third of the
membsrs of Liie National Assembly. The Public Prosecutor (Procureur de la
République), mentioned in article 32 of the Constitution, existed only on paper and
reference to that office should probably be eliminated from that article.

303. Regsrding article 17 of the Covenant, the represuontative said that hovse
searches without & smarch warrant between 5 a.m. and 6 p.m. were authorised only
with the express consent of the house-owner. Otherwise a sear.h warrant had to be
obtained. Searches after 6 p.m. were authorized wher they were in the interest of
the owner or in State security casss.

304. In connection w.th article 18 >f the Covenant, the representative stated that
freedom of expression wus guaranteed to all religious groups. The only exception
concerned the Jehovah's Witnesses, who were pronhibitea from holding services, but
were free to pursue their other religious activities. The measures regulating them
were based on their practice of prohibiting their followers from voting and from
giving blood. Such behaviour was considered anti-civic and a violation of

article 78 of the Criminal Code.

305. With reiurence to article 19 ot the Covenant, the represeantative explained
that the number of periodicals in the country was limited owing ‘., the high rate of
illiteracy. The televiaion station, radio and the local press were State-owned and
functioned as educational tools as well as purveyors of national and international
news. A wide range of toreign publications was available, but few people could
afford to buy them. The Censorship Commission, which had been established for the
sole purpose of reviewing fiims and pornographic materials, was not very active
since there ware cnly a few cinemas in the country.
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306. Regarding article 23 of the Covenant, the representative atated that women

enjoyed the same rights in respect of marriage, divorce and inheritance as men.

Although the traditional practice of the dowry had been abolisked, it was still

commonly resorted to because of its symbolic value. The general approach to its
suppression was one of dissuaaion rather than punishment.

307. Finally, with reference to article 27 of the Covenaat, the representative of
the State party said that there was no problem of racial minoritises in the Central
African Republic. The pygmies were entitled to the sama rights as the reat of the
population and they were slowly increasing their participation in soclety as their
very different life-style was integrated into the cultural mainstream.

308. Members of the Committee thanked the representatives of the State party for
their frank, precise and informative replies to the Committee's questiocns and
commended the Government's efforts to introduce a new Constitution and establish
new institutions. At the same time, they expressed concern as to the
implementation of the Covenant in the Central African Republic and falt thac.
additional information was needed, particularly regarding articles 2, 6, 9, 14 ana
15 of the Covenant. Members also noted that national legislation had apparently
not taken articles 9, 10, 18 and 19 of the Covenant into account. They expressed
the hope that such information would be provided in the State party's second
periodic report ard that the Committee's observations would be brought to the
attention of the Government.

309. Tne representative said, in conclusion, that the Central African Republiic
relied on the Human Rigiits Committee and other competent international bodies t¢
assist it in promoting human rights. The protecticn of such rights in his courntry
would improve as the economic and social situation improved. He assured the
Committee that its observations would be taken into account by his Government in
preparing future reports.

Ecuadorx

310. The Committee considered the second periodic report of Ecuador
(CCPR/C/28/AAA4.8 and 9) at its 796th to 799th, 831st and 832nd meetings, Leld on
28 and 29 March and on 22 July 1988 (CCPR/C/SR.796-799) and SR.831 and 832).

311. The report was introduced by the representative of the State party who
emphasized that the asituation in his country could not be understood by means of a
simple comparison between the constitutional order of Ecuador, with its laws and
various political, administrative, criminal ané civil procedures, and the norms of
the Covenant. Rather, it had to be studied in the light of the material conditions
affecting Ecuador and the international context. The country was facing major
problems of drug trafficking and terrorism, as were its neighbuurs., and it was
impossible to understand the alleged human rights violations in Ecuador without
examining the conflicts taking place in neighbouring countries, such as Colombia.
A. the same time, the Covernment was beset by other major difficultiee: the
external debt, the drop in oil prices, which had been the main source of domestic
financing, the aftermath of the March 1986 earthquake, the destruction of the oil
pipeline six months earlier, which had delayed oil exports, and devastating rains
in 1987. The problem of drug trafficking was related to that of terrorism, since
terrorists provided protection tu drug producers, who in turn supplied the funds to
arm the terrorist groups. There had been a series of serious terrorist incidents
in recent years.
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312. The representative also pointed out that Ecuador was still in the process of
adjusting to the restoration of democracy after two decacles of wmilitary
dictatorship and rule by arbitrary decree, that 'he legislative reforms begun in
1960 had not yet been completed and that parlliament continued to operate through
interim regulations rather than by adopting laws, as provided in the Conatitution.

Constitutional and legal framework within which the Covenant is implemented

313. With regard to that issue, members of the Committee wished to receive
additional information concerning the functioning of the Tribunal of Constitutional
Guarantees and to be prcvided with some concrete examples of the latter's role in
ensuring compliance witn the Constitution and in redressing violations of
individual righta. They also wished to know how the authorities implemented the
deacisions of the Tribunal of Constitutional Guarantees and requested specific
txamples of cases where the Government had acted upon the findings of the
Triounal. They asked whether it was true that no action could be taken on the
Tribunal‘'s findings unless they were published in the official gazette and whether
there were any proposals for special legislation to strengthen the Tribunal.
Members also inquired whether there were judicial decisions in which the Covenant
had been directly invoked before the courts, whether complaints concerning human
rights violations had been lodged before bodies other than the Tribunal of
Constitutional Guarantees and what the results of such complaints had been, what
the relationship was between the Covenant and domestic laws and regulations and
what steps had bheen taken to ensure the latter's consiastency with the Covenant,
what the functions and activities of the national Human Rights Committee had been
since 1978 and how the Congressional Commission on Human Rights had reacted to that
Committee's recant report. Additional information was also sought on activities
relating to the promotion of greater public awareness ot the provisions of the
Covenant and the Optional Protocol.

314. In addition, some members wished to know how judges were appointed and
removed, how the separa.ion of powers and the rule of law operated in practice, who
decided what should be placed on the parliamentary agenda, who promulgated laws,
who monitored the President, what legal actions had the force of law and whether a
legal decision could be suspended. Further information was also sought regarding
the impeachment proceedings against the Minister of the Interior.

315. In his reply, the representative of the State party saiéd that the structure of
the Tribunal of Constitutional Guarantees had been completely revised in the new
Constitution, but that the norms and regulations governing its functioning remained
those of the 1968 Constitution. Accordingly, the Tribunal's decisions could not
yet be entorced. Under the Constitution, the Tribunal was responsible, jnter alia.
for ensuring the observance of the Constitution, making observations regarding
decrees that were enacted in violation of the Constitution or the laws and taking
cognizance of complaints made by any individual or legal entity regarding
violations of the Constitution. The President of Ecuador had never opposed the
promulgation of any decisions of the Tribunal relating to human rights. Proposals
to strengthen the Tribunal of Constitutional Guarantees would be implemented to the
extent that they were compatible with economic, social and political development
objectives.

316. The Constitution guaranteed the right to submit complaints and petitions

directly to the authorities as well as to receive relevant replies within an
appropriate time-limit and in accordance with the law. The Constitution also
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guarantesd the sanctity and legal protection of human righta and fundamental
freadoms as set forth in the Universal Declaration of Human Rights and under the
relevant international instruments, which were legally binding in Ecuador. The
Covenant could be, and had been, directly invoked before Ecuadorian courts. The
national press and the government information office endeavoured to promote public
awareness of human rights.

317. The task of interpreting the Constitution fell to the parliament. The
Constitution was the supreme law of the land and provisions deviating from it were
void. 1If the President objected to a bill, the parliament could not consider it
again for at least a year, but it could ask the President to hold a reforendum on
the matter. The President promulgated the laws and could temporarily suspend the
force of law under special circumstances provided for in the Constitution. 1In
addition, the President was empowered to declare a state of national emergency, at
which time he could suapend the enforcement of constitutional guarantees. The
Tribunal of Constitutional Guarantees could at any time suspend partlally or
“otally the effect of laws or other provisions that were unconstitutional.

318. The separation of powers enshrined in the Constitution was a tradition, but
each branch performed some of the functions of the other two. Thus, the
legislative branch not only legislated but also conducted political trials, as
provided under the Conatitution, and certain administrative courts and judges
dealing with fiscal matters and administrative disputes were appointed by the
executive branch. Judges were appointed by parliament for a term of six years,
with the possibility of reappointment. Vacancies were filled on a provisional
basis by the respective courts until parliament made reqular appointments to fill
the posts. The Minister of the Interior, Luis Robles Plaza, had been tried and
removed from office for violating an internal regulation.

Self-datermination

319. In connection with that issue, members of the Committee wished to know
Ecuador's position with regard to self-determination in general and specifically
with regard to the struggle for self-determination of the South African, Namibian
und Palestinian peoples.

320. In his reply, the representative of the State party aaid that Ecuadorian
foreign policy championed the right of peoples to self-determination and repudiated
all forms »f colonialism and gpartheid. Ecuador had at all times opposed

South Africua's illegal occupation of Namibia and had supported all United Nations
resolutions calling for Namibian independence. Ecuador had also supported all the
United Nations resolutions calling on Israel to withdraw from the territories it
had occupled in 1967, including Jerusalem, and cpposed Israeli settlements in the
occupied territories.

Non-discrimination and equality of the sexeas

321. With reference tc that issue, members of the Committee wished to receive
information concerning the outcome of the elections held on 31 January 1988 in so
far as the election of womeu was concerned, the proportion of women to men
attending secondary schools and universities, and the number of professional women,
such as doctors, economists, lawyers, engineers, architects and chemists, in
Ecuador. Members also wished to know whether article 34 of the Code of Civil
Procedure, relating tu equality before the courts, and articles 135 and 138 of the
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Civil Code, relating to the equality of spouses, were compatible with articles 3
and 14, paragraph 1, of the Covenant and what discriminatory legal provisions were
to be abolished under the planned reform. It was also asked what the situation of
the Basgues who had been expelled firom other countries to Ecuador was and whether
they enjoyed all the rights guaranteed to nationals by the Constitution, including
the right to liberty and security of persor and the right freely to choose their
residence, and whether the rights of aliens were restricted as compared with those
of citizens and, if so, in what respect. It was also observed that the Committee
was generally interested in any factors and difficulties aftecting the
implementation of the Covenant, any measures adopted to give effect to the rights
recognized in the Covenant and any progress made in the enjoyment of those rights.
Regarding the recent emergency situation, members asked how it had been proclaimead,
what had caused it, whether the Ecuadorian Government had informed the other States
parties to the Covenant and what changes had occurred during the emergency.

322. In his reply, the representative explained that he did not have detailed
statistics on the January 1988 elections, as the Supreme Election Tribunal had
processed ballots only the week before. Women practised professinns on an equal
footing with men and there were appiroximately the same number of males and females
in primary schools, at the intermediate levels and in secondary schools. Only

one Basque was currently interned in hia country and his rights to personal safety,
a limited amount of freedom and choice of residence remained inviolable. Aliens
enjoyed the same constitutional rights and guarantees as Ecuadorians with the
exception of political rights. They could enter or leave the country freely
depending on their visa status. However, their freedom of movement could be
restricted if they had not met their obligations towards creditors and did not have
real assets which could be attached. Under the Constitution and the laws on
citizenship, they could not own real estate in border zones, in certain restricted
areas along the Pacific coast, or in island territories, for reasons of national
security and sovereignty.

323. Responding to other questions raised by members of the Committee, the
representative drew attention to the progress that had been made in the protection
of human rights in Ecuador, referring to certain provisions of the new Code of
Criminal Procedure, the new Code of Civil Procedure, the Civil Code and the draft
code of the family. While the Constitution conferred on the President of the
Republic the power to suspend the applicability of constitutional guarantees, he
could not suspend the right to life or order an Ecuadorian to be expelled or
exiled. Under the curren administration, conatitutional guarantees had been
suspended on only one occasion, for 24 how because of a national strike with
overt political motives. The Government hau promptly notified the States partios,
through the Secretary-General of the United Nations, of the impoaition of the state
of emergency and then of its lifting, in accordance with article 4, paragraph 3, of
the Covenant.

Right to life and prohibition of torture

324. With regard to that issue, members of the Committee wished to know what
respective roles were played by the national police and the military police in the
interrogation of suspects, what rules and requlations governed the use of firearms
by the police and security forces, whether there had been any violations of those
rules and regulations and what measures had been taken to prevent their
recurrence. Members also sought additional information concerning the
implementation of the provisions of article 7 of the Covenant concerning torture
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and cruel, inhuman and degrading treatment or punishment, in particular, on
concrete measures taken by the authorities to ensure atrict observance of that
article and the penalties imposed on violators. Further information was also
sought concerning measures taken by the Government to prevent public forces or
prison guards from beating and torturing suspects or inmates, the number of persons
who had died in custody in the period under review, the public health system,
particularly the progress made since 1978 to expand health services covering the
rural population and vulnerable persons, such as mothers, children and pregnant
women, positive action taken to reduce the infant mortality rate, and regarding
article 6 of the Covenant, pursuant to the Committee's general comments Nos. 6 (16)
and 14 (23).

325. In addition, members expressed concern about cases of disappearance and
assaults by paramilitary squads. They wished to know in that regard what
complaints had been made recently and what measures had been taken by the
Government to investigate such complaints and to punish the persons responsible.
They asked about the outcome of cases submitted to the Tribunal of Constitutional
Guarantees, inquired whether cases of mistreatment by prison wardens in the
penitentiaries had been thoroughly investigated and requested further information
about the status of "flying squadrons". Lastly, clarification was sought of an
incident that had occurred on 10 January 1¢88 involving the mining co-operative,
which had allegedly resulted in deaths, jajuries and disappearances.

326. In his reply, the representative of the State party explained that the
essential functions of the national police in the interrogation of suspects were
established in article 3 of the Organic Law on the National Police of 7 March 1975
and police investigations were regulated by articles 49 to 51 and 67 of the Code of
Criminal Procedure of 1983, While that Code also provided an inatitutionalized
basis for the criminal police, that police force had not yet been established
because of budgetary limitationa. The Offico of the Public Prosecutor had seat out
to all police offices copies of basic documents, including the Universal
Declaration of Human Rights, the Standard Minimum Rules for the Treatment of
Prisoners and the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment and wished to see them faithfully observed by all police
personnel. A human rights seminar had been held in July 1986 for chiefs of police
and Ecuador would soon deposit its instrument of ratification of the Convention
against Torture. In some isolated cases, where members of the Ecuadorian police
had been accused of violating article 7 of the Covenant, they had been tried by
competent judges and, when found guilty, had been sentenced in accordance with the
law. No one had died in custody in the period under review. The police had orders
to exercise restraint in the use of firearms and to cause as little harm as
possible. Grounds for using firearms included self defence, cases of mutiny or
rebellion by subordinates, and attempts by prisoners to escape. If the police
violated the regulations concerning the use of firearms, they were subject to trial
and punishment in accordance with the provisions of the Police Code.

327. Responding to other questions raised by members of the Committee, the
representative explained that three-month vaccination campaigns had been organized
and a programme providing free medicine to children under six years of age had been
established. The death penalty had been abolished by the 1906 Constitution, the
maximum prison sentence being 16 years. Ecuador supported the principle of the
inadmissibility of war in international relations and had repeatedly agreed to the
need for general and complete disarmament, beginning with nuclear disarmament.
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328. Attempts had been made to portray Fcuador as a country of terrorism where
groups of idealists were fighting against u repressive State. On the contrary,
human rights were respected in Ecuador and, although certain violations might occur
from time to time, such incidents in no way constituted a pattern. Most cases of
disappearance could be explained by the fact that a person might be declared as
missing before the police had had a chance to notify anyonea. ‘The Ministry of the
Interior had reported that, since 1986, there had been no complaints of
disappearances. There were no paramilitary squads in Ecuador nor any death

squads. Based on a few exceptions to the gensral principls of respect for human
rights, paraliels were being drawn between Ecuador and another country where there
had been grave human rights violations. Such s comparison was inaccurate and
completely unacceptable. The term "flying uquads" might refer to groups of from
four to six policemen who patrolled the streets in small trucks and dealt with
serious situations; they were regular members of the police force and subject to
the rules governing that force. Details concerning the incident at the mining
co-operative had been distorted erroneously in order to place the blame ‘for human
rights violations on the Government. The people involved had been removed under a
perfectly legal procedure. 1t was true that two deaths had resulted, but the
allegation that 35 persons had disappearsd was an exaggeration on the part of those
who wished to imply that a massacre had taken place.

Liberty and security of persqa

329. With reference to that issue, members of the Committee asked under what
circumatances and for how long persons could be held in preventive detention
without being churged with a crimiaal offence, what measures the Government was
taking to address problems in that area, what the maximum length of detention and
detention pending trial was, what was done to ensure that a perron's arrest and
whereabouts were raported, who was responsible for contacting tho family of a
person who had been arrested and how quickly after an arrest that was done.

Members also wished to have additional information on the law and practice relating
to inatitutions other than prisons, on the apparent jurisdictional conflict betwsen
mayors and presidents of municipalities, on thu one hand, and judges or other
officials responsible for the custody of detainees on the other, on remedies, other
than haheana corpus, available to persons detained wrongfully and their
effectiveness and on recent practices concerning the grantiny of habeas corpus.

330. Members also wished to know whether there were any safeguards to ensure that
persons in preventive detention were not subject to treatment inconsistent with the
Covenant, whether there were provisions prohibiting incommunicado detention anad
granting access to other detainees or to persons, such as doctors, lawyers and
family members, as well as ensuring that detainees were held in publiciy recognised
places and whether the detention, the name of the detainee and the pluce of
detention were entered in a central register. One member alec expressed concern
that approximately 60 per cent of detainees remained unsentenced.

331. Responding to queations raised by members of the Committee, the represuntative
of the State party indicated that preventive detention and detention pending trial
could not exceed 24 hours, even in cases of flagrante delicto. In practice, a
person could be held pending trial for more than 24 hours, depending on a number of
circumstances, such as the type of crime or public reaction to a particularly
monstrous crime; such cases, however, were exceedingly rare. When a perason was
detained, his lawyer and family were informed immediately. There were no
institutions of detention other than prisons, which were known as social

75—



rehabilitation centres. The spvarent conflict between municipal authorities and
judges resulted from the fact that the 1946 Constitution had given mayors the power
to intervene in cases which had been dccided by judges. Such intervention was
impossible under current law hut municipal authorities ir the oppositon sometimes
attempted to apply the 1946 law.

332. Responding to other questions, the representative said that remedies other
than habsas corpus included the remedy of complaint (recur~o de gueja). application
for review (racurso de revisidn) and the possibility ot baing released on bail.
Furthermore, under the Code of Criminal Procedure, a judge was required to refrain
from iassuing an order of preventive detention if the maximum sentence in a case
under investigation 4id not e:ceed one year. It was inconceivable that anyone
could be imprisoned indefinitely in Ecuador without claims being brought by his
family. There was no constitutional or legal provision for a central register of
persons held in preventive detention.

Ireatment of prisoners and other detainees

333. With reference to that issue, members of the Committee wished to have further
information on the term, “clas<ification by bilotype", referred to in article » of
the General Regulations for Application of the Codo of Erecution ot Sentence: and
Social Rehabilitation. They also wished to know whether the United Nations
Standard Minimum Rules for the Treatment of Prisoners were complied with and
whether relevant regulations and directives were acceasible to prisoners, what the
practical situation was concerning sanitary conditions and medical services, what
the conditions of Adetention were in the four types of social rehabilitation centres
referred to in paragraph 34 of the report (CCPR/C/28/Add.8), whether
non-governmental organizations could monitor conditions of detention or visit
detainees and how the treatment of those awaiting trial differed from that of
convicted prisonera. It was &also asked what remedies were available to detainees,
whether wardens could be challenged before the courts, whether measures were taken
to expedite the trial of juveniles in accordance with the requirements of

article 10, paragraph 2 (b), of the Covenant, whether the period of detentlon prior
to conviction was automatically taken into acccunt, whether there was any provision
for remission on grounds of good conduct and whether there was any system of review
of parole whersby a prisoner could be released undar supervision.

334. In his reply, the representative explained that the concept of "biotype" was
necesaary in order to develop & ascleatific classification of people for the purpose
of social rehabiiitation. The ostablishuent of specific cr ‘minal tendencies,
deriving from factors ranging frem abnormality to immaturi y, made it possible to
standardize therapeutic norms, thereby not only saving money but also reducing
recidivism and time spent iau prison. The United Rations Standard Minimum Rules for
the Treatment of Prisoners were obmserved to the extunt that social rehabilitation
centres made compliance possible. All social rehabilitation centres had
profeasional staff whose furction it was to make ragulations and directives known
and accessible. Owing to eccnomic conatraints, conditions varied from one prison
to another but, in so far as the infrastructure alloved, prisoners enjoyed the
minimum conditions establishod by the United Nations. Spouses had viaiting rights
in prisons and all detention centres and prisons had medical facilities. There was
no judicial body responsible fcr monitoring prisoners in Ecuador. However, every
year the judges of the provincial higher courts met to discuss problems that arose
in their work and in connection with prisons.
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335. The treatment of offenders varied according to the category of offence.
Persons on trial, suspects, and certain economic cffenders, such as debtors, were
held in detention centres or in the detention sections of prisons, never in the
prisons themselves. Juveniles received protection under the Minors' Code. Special
minors’ courts were presided over by lawyers and had doctors and educationalists on
the pansl. Such courts were accountable to the Ministry of Social Welfare.
Sentences took effect from the first day that the offender had been deprived of his
liberty and could be reduced if there were extenuating circumstances. They were
subject to review by the Supreme Court or by the judge who had passed the original
sentence, if there was sufficient evidence to suggest that the person concerned was
innocent.

Right to a fair trial

336. With regard to that issue, members of the Committee wished to know whether
there were guarantees for the independence of the judiciary and sought Further
information on the disagreement that had arisen in 1985 between the executive and
legislative branches concerning the independence of the judiciary and the
constitutional machinery established for appointing its members. 1In that
connaction, it was asked what specific action had been taken by the Miniater of the
Interior on his own responsibility. Members also inquired whether there were legal
guarantees with regard to the right of all persons to a fair and public hearing by
a competent, independent and impartial tribunal, whether there were measures to
ensure in practice that an accused person could offer a defence, whether free legal
services and assistance to criminal defendants was availnble, whether any judges
had been dismissed or obliged to pay damages for having unduly delayed the
administration »f justice, what the practice was with regard to article 227 (4) of
the Penal Code and what constituted a punishable delay in the administration of
justice. Information was also sought on the r1emoval of eight judges in 1986, on
the dismisasal of judges in 1987 and on the length of criminal proceedings in
Ecuador.

337. In his reply, the representative of the State party said that the Constitution
guaranteed the autonomy of the judiciary and prohibited any authority from
intervening in its affairs. The National Congress had been in violation of the
Constitution when it had declared that the terms of offine of Supreme Court judges
had ended. However, the disagreement between the executive and the legislative
branches had been settled by an agreement on the election of the current Supreme
Court. Regarding the independence of the judiciary, the represertative stated that
members of both the Supreme Court and the other tribunals were elected by

Congress. He noted that reforms were needed in that regard and that the st ‘ture
of the judiciary should be improved.

338. Accused persons were tried in public by a panel of three judges and could,
with the permission of the presiding judge, examine the witnesses. A judge could
be disqualified from a tripl if he had formerly presided over trials with the same
parties or if there were blood, financial or legal ties between him and the
parties. Article 277 of the Pe-al Code established prison penalties for biased
judges and court officlals. The State was required to provide public defence
counsel for persons belornging to indigenous populations, workers and all persons
lacking economic means. The main problems hampering the administration of justice
in Ecuador were undue delays in the conduct of trisls, the parties' non-compliance
with legal requirements, biased judgements, bribery and corruption. Legal
sanctions to correct such problems ranged from fines and criminal charges to
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dismissal of judges. In tncc coanection, it was very significant that the Suprame
Court had had the courage to sanction eight of its members in 1986.

339. In connection with that issue, members of the Committee wished to know what
restrictions these were on the freedom of movement of aliens and their choice of
residence, what legal provisions existed and what the practice was concerning the
expulsion of aliens, in the light of article 13 of the Covenant -and the Committee's
general comment No. 15 (27), and what legislation governing the right of asylum for
political offences had been adopted pursuant to article 43 of the Constitution.
Observing that the Minister of the Interior could, at the request of a foreign
State, order aliens to be interned, some members wondered how long such internment
lasted and whether it was compatible with the Covenant. Regarding deportation
~roceedings, it was asked whether the alien was permitted to choose his own counsel
and whether he could be expelled to a country where he might be in danger of
persecution.

340. Ia reply to those questions, the representative of the State party emphasized
that the restrictions on the freedom of movement and choice of residence of aliens
were prescribed by law and concerned incitement to domestic or foreign political
conflict and to civil war. Furthermore, he drew attention to the legal provisions
governing the expulsion of aliens. The grounds for expulsion were aimed, inte. _
alia, at illegal entry into the ccuntry and conviction of a flagrant offence. 1In
addition, the Migration Act stipulated that the alien would have a counsel
designated by the court. No alien would be deported to a country in which he could
suffer the death penalty and no aliens were currently interned in Ecuador. Lastly,
he referred to the various national and international rules which guaranteed the
enjoyment of the right of asylum in Ecuador.

Right t¢ privacy

341. With reference to that issue, members of the Committee asked what legal régime
governed lawful interference with correspondence, telephone and telegraphic
communications and what the practice was in that regard, whether there had been any
complaints concerning abuses and arbitrary actions by the police against citizens
and, if so, what measures had been taken to prevent the recurrence of such acts.

342. In reply to those questions, the representative of the State party said that
Ecuadorian law guaranteed the inviolability and secrecy of correspondence. Those
principles applied equally to cables, telegrams and telephone convsrsations, and
the only exceptions were those prescribed by the National Security Act.
Furthermore, the Fundamental Law on Communications provided that in the event of
war or intexnzl disorder or in an emergency the commander of the armed forces
should take control of communications. In addition, the use of private papers as
evidence in judicial proceedings could not be contemplated unless the investigation
established that they had a direct bearing on the offence in question. As to
possible abuses and arbitrary action by the police in that conrection, the
representative stated that, when such cases occurred, an investigation was carried
out and, where appropriate, penalties were applied. Thus in 1986, the Minister of
the Int~rior had asked the General Commander of Police to investigate such
activities on the part of certain police offi.ers.
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Ereedom of religion and expression

343, With regard to that issue, members of the Committee asked what procedures
existed for legal recognition, authorization or toleration of various religious
denominations and what limitations there were on freedom of the press and the mass
media under the law. They wished to receive further information on any cases
involving arrest and detention for the expression of political views and on the
implementation of the provisions of the Coastitution guaranteeing freedom of
conscience and religion. In addition, they asked whether authorizations for the
operation of television channels and broadcasting stations and for the publication
of periodicals had bheen denied and, if so, that reasons had been given for such
refusals. In this connection, one member requested clarification as to whether the
television station "Ortel"” had been granted authority to broadcast.

344. In reply to those questions, the representative ezplained that anyone could
worship as he chose, subject to the restrictions prescribed by law to protect
security, public morality or the fundamental rights of others. With regard to
freedom of the press and the mass media, he drew attention to the constitutional
and legal provisicns protecting that freedom and explained that the Government was
its guarantor and that all currents of political opinion or religious faith had
access to the mass media. Nevertheless, in the event of an incorrect statemeant or
aspersion on the honour of another, a right to free rectification was available and
the Code of Criminal Procedure contained provisions concerning libel and slander.

In that connection, only one case of insult to the President of the Republic had
been reported since 1984.

345, With regard to the ciosure of broadcasting stations, the representative
explained that they had come about as a result of politically motivated work
stoppages. Such closures had, for example, taken place in October 1987 during a
24-hour state of emergency and on the occasion of the kidnapping of the President
of the Republic. Lastly, the representative drew attention to the fact that the
Director of the Telecommunications Institute had decided, despite the opposition of
the Association of Engineers and the Association of Television Workers, to accept

the decision of the Court of Constitutional Gusrantees granting "Ortel” authority
tc broadcast.

Freed c b1 3 iati

346. With regard to that issue, members of the Committee asked what legislation
existed to implement the provisions of article 19, paragraph 3, of the Coustitution
and what the actual situation was with respect to the existence and functioning of
trade unions in Ecuador. In addition, it was also asked how trade unions could be
dissolved and whether civil servants had the right to strike. Noting that trade
unions were permitted in Ecuador only if they did not engage in political or
religious activities, some members requested clarification of the scope of Decree
No. 105, which stated that the act of inciting to or participating in a collective
work stoppage was a punishable offence.

347, In reply to those guestions, the representative of the State party reviewed
the various legal provisions quaranteeing the right of association and of free
assembly for peaceful purposes and the right to form trade unions and works
committees. In addition, he emphasized the distinction between legitimate strikes
and work stoppages on political grounds, stating that the latter, organized by
infiltrators, were illegal and violated social harmony.
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348. Members of the Committee wished to receive further information on the practice
in Ecuador with respect to the protection of the family and children. In addition,
clarification was sought of the meaning of the term "responsible parenthood” used
in the report.

349. In reply to those guestions, the representative stated that the Constitution
afforded the family ample protection and guaranteed moral, cultural and economic
conditions in which it could flourish. Marriage was based on the free consent of
the future spouses and on the equal rights and equal legal capacity of husband and
wife. Free, stable and monogamous union was also protected. With respect to the
encouragement of responsible parenthood provided for in article 24 cf the
Constitution, he highlighted the efforts which were being made in order to educate
and inform parents about family planning. In addition, the representative
explained the successive reforms concerning the legal status of the family, which
had made it possible, in particular, to increase the protection and legal capacity
of married women. He also emphasized the legal provisions concerning assistance to
and protection of minors, in particular of those who had been materially, morally
or legally abandoned.

n

350. With reference to that issue, members of the Committee wished to know what was
being done to protect the gsecurity of congressmen in carrying out their duties, how
many political parties were recognized under the law and what the current level of
the electoral quotient established under article 38 of the Constitution was. In
particular, it was asked whether the electoral quotient was constant and why any
party that failed to obtain such a quotient in an election should be dissolved by
law.

351. In his reply, the representative said that the security of congressmen was
assured by a special guard operating in the Congress building under the orders of
the President of the Congress. He a’+o0 stated that the electoral guotieant, by
which minorities were represented, was obtained by dividing the total votes cast by
the number of representatives to be elected, and that 16 political parties were
legally recognized.

Rights of mimoriti

352, With regard to that issue, members of the Committee wished to know the size of
each major ethnic group in Ecuador and of the indigenous population and asked how
their rights provided for in article 27 of the Covenant were ensured. It was
observed that some ethnic groups seemed to suffer from modern development, in
particular, from the activities of o0il companies and, it was asked, in that
connection, what protection was afforded to them.

353. In responding, the representative explained that in the coastal regions the
indigenous population was mainly of mixed race, except in the Province of
Esmeraldas where it was mainly black. Various indigenous groups were found in the
mountain areas where a type of feudal protection system was practised. There was a
special problem in relation to the aboriginal population ir eastern Ecuador where
0il prospecting was disrupting their way of life and eliminating their distinctive

-80-



culture. Nevertheless, ethnic minorities were protected by the State and matters
of land titles were regulated by the Institute of Agrarian Reform,

General observations

354. Members of the Committee expressed appreciation for the State party
representative's co-operation and readiness to engage in a dialogue with the
Committee. They observed, however, that, while the representative had endeavoured
to reply to many questions, some important ones had remained unanswered. Members
explained that their concerns with respect to a number of issues had not been fully
allayed, pointing, inter alia, to involuntary disappearances of persons, the
behaviour of the military and paramilitary forces, freedom of association, the
granting of habeas corpus, the independence of the judiciary and the situation of
ethnic minorities. They hoped that such concerns would be brought to the atteation
of the Government. )

355, The representative of the State party thanked the members of the Committee for
their attentiveness and assured tham that his country would continue to respect
human rights within the framework of the rule of law.

356. In concluding consideration of the second periodic report of Ecuador, the
Chairman also thanked the representative for his co-operation.

France

357. The Committee considered the second periodic report of France
(CCPR/C/46/Add.2) and the additional information (CCPi/C/20/Add.4) submitted
following examination of its initial report at its 80Jth to 803rd meetings, heid
from 30 to 31 March 1988 (CCPR/C/SR,800-803).

358. The report was introduced by the representative of the State party who said
that the fortieth anniversary of the Universal Declaration of Humar Rights, the
forthcoming celebration of the bicentennial of the Declaration of the Rights of Man
and of the Citizen and the commemoration of the Freanch Revolution were appropriate
occasions for reflecting om human rights and the foundations of French democracy.
The establishment of a secretariat of State for human rights, the racent
reorganization of the Consultative Committee for Human Rights, the acceptance of
the individual petition procedure provided for under the International Convention
on the Elimination of All Forms of Racial Discrimination and the accession to the
Optional Protocol to the International Covenant on Civil and Political Rights were
indicative of the French Government's concera for human rights issues.

359, Since submission of France's initial report, recognition of the equal dignity
of individuals had been given further expression de jure and ge facto and, in
particular, efforts had been made to reach complete equality between men and women
and to improve the situation of childrean. A national advisory committee on ethics
had also been established in order to deal with new questions arising from
scientific and medical progress and a report had been drafted by the Council of
State concerning certain ethical questions relating, inter alia, to interveation in
the human body and human procreation.

360. The representative also drew attention to the fact that France had been the

first country to adopt complete and consistent anti-racist legislation. The Act of
3 January 1985 had allowed anti-racist associations to bring civil suit in respect
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of certain racially motivated crimes or offences, the Acts of 13 and 25 July 1985
had introduced a new criterion regarding discrimination based on mores, and the Act
of 30 June 1987 had eliminated any possibility of invoking "legitimate motive" whea
discrimination was based on race. Some problems of illegal immigration, which was
dangerous in many ways, were handled in a humanitarian manner by the Office for the
Protection of Refugees and Stateless Persons, the decisions of which were subject
to appeal. New legislation concerning the entry and length of stay of aliems in
France had been adopted containing provisions regarding expulsion and escort to the
frontier and resort to emergency procedures.

361. Referring to nther measures, the representative explained that, in order to
relieve the Council of State of a heavy burden of cases, it had been decided to
establish five administrative chambers of appeal. In addition, owing to the
constant increase in the prison population, a modernization plan had been adopted
in 1986 that would increase prison capacity. Lastly, with regard to the overseas
departments and territories, régimes had been established to take into account the
unique conditions in those areas and to give their inhabitants the power to control
their own destiny.

Constituticaal and legal framework within which the ggggngn; is implemented

362. With regard to that issue, members of the Committee wished to receive
information on the relationship betwecn a general principle of law derived from the
judicial practice of the Council of State and rights explicitly mentioned in the
Constitution or in legislation, on Act No. 86-1020 and its amendments concerning
the new legal procedure for terrorist offences, particularly the separate
procedures, the abseace of a jury and the exclusive competence of Parisian courts
and on activities relating to the promotion of greater public awareness of the
provisions of the Covenant and the Optional Protocol. In that connection, it was
asked whether any publicity had been given to the fact that the second periodic
report was being considered by the Committee, what measures had been taken in order
to publicize the Covenant in the overseas departments and territories and whether
there were any courts of appeal and legal practitioners and training institutioms
existing in New Caledonia. Members also requested examples of the activities of
the Consultative Committee for Human Rights and the ombudsman (médiateur) and
additional information concerning the recent report of the Council of State on
legal ethics.

363. In addition, members wished to know whether there had been judicial or
administrative decisions in which the Covenant had been directly invoked, what
legal status the Covenant had in the French legal system, especially with regard to
the relation between the Covenant, the Constitution and the European Convention on
Human Rights, whether the Constitutional Council had necessarily to be consulted
before a treaty was ratified, what means were provided in French law to resolve
conflicts between a treaty and a law after the former had entered into force and
whether any individual had the right to challenge the constitutionality of proposed
legislation. Clarification was also sought as to the legal system in the overseas
territorial units: one member wondered, in connection with the "Hienghéue case” in
New Caledonia, whether criminal law was applied differently in New Caledonia and in
France.

364. In his reply, the representative of the State party explained that the general

principles of law could be defined as unwritten rules identified by the judicial
precedents of the Council of State based on an interpretation of the preamble to
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the Constitution or on French practice. They played an important part in the
functioning of the Administration, especially since the Constitutional Council
largely followed the judicial precedents of the Council of EState.

365. The Consultative Committee for Humen Rights nad Flven its opinion on a series
of draft laws relating, inter alia, to the reform of the Nationality Code, French
foreign policy in the fleld of human righta, racism and xenophobia, the
implications of biological sciences for human rights, instruction in human rights
in secondary schools and the rights of the child and of refugees. The ombudaman
(médiatsur) was empowered to make recomnendations and draw the attention of the
Government and political officials to the shortcomings and errors of the ser- .ces
undar their authority. Citisens could apply to him oxly through their
parlisuentary representatives. 1In 1987, of the 4,547 cases considered, the
intexvenction of the ombudsman had resulted in the decision being changed in

1,018 cases.

366. With regard to the anactment of legislation to cumbat terrorism, the Act of
9 September 1986, as amended, had established a special procedural régime
applicable to offences deemed 0 be related to an individral or collective
undertaking aimed at serious disturbance of public order (grdre public) through
intimidation or terror. In view of the very nature of terrorist act it had not
been thought appropriate to categorize terrorism as a specific, single offence.
Nevertheless, although the Government had not wished to re-establish the State
Security Court to try terrorist offences, a specific legal régime had been
introduced. Under the nev legislation, terrorist offences were dealt with by a
special Court of Assize and tried by a panel of six independent judges asppointed
for a strictly limited period by the President of the Court of Appesl.

367. With reference to the dissemination of information, the representative said
that the tvo Coven nts had been published in the Journal officiel on

1 Pebruary 1981 and in collections of treaties and diplomatic documents. They were
studied in secondary schools as part of a special courses in civics. A reform had
been initiated, which would require students to take an examination in civics
before they could receive their bachelor's deqgree. The Covenants were also taught
at law faculties as well as tl. Ecole nationale de 1a magistrature.

368. Turning to questions concerning the status of the Covenant, he sald that there
had been about 20 judicial decisions in cases where the Covenant had been directliy
invoked before the courts. Those decisions had dealt, in particular, with the
scope of frsedom of movement, the rejyulations for election to the European
Parliament and the application of the principle of pon bis in jdem. Moreover, the
influence of the Covenant was gaining ground, especially among members of the legal
profession. While compatibility of the Covenant and the Constitution was not a
problem, the relationship between it and national lsws was more complicated. If a
law preceded s treaty, the latter took precedence in all cases. iiuvever, if a law
was promulgated after a treaty, judicial courts tended to grant priority to the
treaty while administrative courts tended to apply the law. The Covenant and the
European Convention on Human Rights differed widely as one was regional and the
other international. France had acceded first to the European instrument; however
the French Government's declaration regarding articles 1%. 21 and 22 of the
Covenant d4id not imply that the provisions f the European Convention on

Human Rights took predecence over thoss of the Covenant.
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369. With regard to questions concerning the citiazens of the French overseas
territories, the representative atreased that they eanjoyed the same rights and
fresdoms as in metropolitan France. Although certain legislation enacted in France
was adapted in the overseas territorliea, legislstion relating to civil and
political rights app.iod automatically to both France and ita territories. The
court system in an oversean territory was the same as that of metropolitan France
and judges were called upon to serve either in metropolitan France or overseas. 1In
the "Hienghane case'', the jury had been selected by ballot in accordance with the
procedure established under the Pcnal Code, an examining magistrate had been placed
in charge of the case and the prosecution had been conducted under the suthority of
the public prosecutor. Nevertheless, although the State had called for severe
penalties, the accused had ultimately been acquitted.

Self-determination

370. In connection with that issue., members of the Committes wished to know what
France's position was with regard to self-determination in general and specifically
with regard to tlie struggle for melf-determination of the South African, Namibian
and Palestinian peoples. Information was also sought concerning the special status
of the iszland of Mayotte and clarification was requested as to whether any
individual rights were currently not appiicable to the overseas territories. It
was asked whether the derogation in respect of Polynesia had been reported in
accordance with the Covenant, why the derogation was needed and what the current
situation was in that regard, whether a state of omergency had been proclaimed in
New Caledonia in 1985 and in Wallis and Futuna, and if so, whether article 4,
paragraph 3, of the Covenant had been complied with, and which anthority de 1t with
violations of human rights in territuries outside metropolitan France. Additional
information was requested concerning the outcome of the referendum of

13 September 1987 in New Caledonia and subsequent dcvelopments relating to
nelf-determination in that territory. It was further asked how che people living
in New Calelonia ‘vere considered from the point of view of the concept of a
"pesople"” as expressed in article 1 of the Covenant, what the legal status of the
Kanaks was, what proportlon of the voting population in the referendum had been
indigenons and whether there had been an increase in the non-indigenocus population
over the past three years. Members wondered whather self-determination should be
allowed for peuvple who only had a temporary connection with the country in which
the right was to be exercised and whether people from New Caledonia had been able
to testify before the courts on that quastion. They also asked whether people who
had 1ived in the territory for only a few years had had the right to participate in
the referendum and whether people who 4id not normally live in New Caledonia had
been able to vote in the referendum.

371. Responding to questions raised by members of the Committee, the representative
o1 thr State party aald thet the right of peoples to self-determination was
enshrined in the preamble to the French Constitution and was one of the basic
principles of French policy. For many years, France had insistently and
unequivocally called for the abolition of apartheld, which denied the majority of
the people of South Africa thelir basic rights. In order to induce the

South African Government to engage in a dialogue with all comporents of

South African society, France had implemented a poiicy of pressure and had taken a
number of measures at both the national and the internatioval levels; for instance,
it had been at the origin of Security Council resulution 569 (1985). In order to
find a solution to the Namibian problem, France had participated in the formulation
of the United Naticns plan for the independence of Namibla, ¢mbodied in Security
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Council resolutions 385 (1976) anad 435 (1978) which constituted, in the view of the
French Government, the only acceptable basis for a final solution of the question.
The establishment, in June 1985, by the South African authorities of an interim
Government in Namibla was in total contravention of the United Nations settlement
plan and France was committed to messures to induce the South African Goverument teo
respect iis obligations.

372. Regarding the qguestion of Palestine, the French position was based on the
principles set forth in the Venice Declaration of June 1980. A French-Egyptian
draft resolution on Lebanon and Palescine had confirmed the right to existence and
security of all States of the region and the legitimate rights of the Palestinian
people. The convening of an international conference restricted to permanent
members of the Security Council and the parties directly concerned was considered
by the French Government as the most realistic way to secure peace in the

Middle East. '

373. Responding to other gquestions raised by members of the Committee, the
representative explained that the people of Mayotte had voted in 1976 to remain
part of tho French Republic. Mayotte had a sui generis régime, intermediate
between the overseas departments and territories and some consideration had been
given to making it an overseas department. All civil and political rights applied
in the overseas tesrritories, the sole peculiarity of the legal system in the
territories being the matter of “"personal status", which was a concept under
traditional customary law.

374. Regarding the proclamation of rtates of emergency in the overseas territorieas,
the representative explained that a latent social crisis had existed between the
Government of the Territory of ¥rench Polynesia and groups of dockers since the end
of 1986 and that, after a number of discurbances and fires, the High Commissioner
had proclaimed a state of emergency on 24 October 1987. The measures taken had
been confined to a night-time curfew and the closure of drinking establishments.
Calm had been rapidly restored and the utate of emergency had been 'mnded on

5 November 1987. By the end of 1987, all claims for compensation had beea met and
the French Government had allocated FF 110 million in reparations for the damage
suffered by the victims. A state of emergency had also been declared in

New Caledonia on 12 January 1985, following serious incidents that had occurred
during elections to the territorial assembly in November 1984; it had lautad until
30 June 1985, In the Wallis and Futuna Islands, after a very short conflict
between traditional chiefs, which had posed the risk of the violent expulsion of a
member of the administration, the ssnior administrator had decreed a state of
emergency which had lasted only 25 hours.

375. Referring to the referendum of 13 September 1987 on self-determination for

New Caledonia, the representative explained that his Government had had three major
concerns in conducting the exercise: to allow the people of New Caledonia to
determine their future, to ensure that the wishes of thue people of the territory
were respected and to restrict the electoral roll to inhabitants with a direct
interost in the future of the territory. The vote had been restricted to
inhabitants of the territory with at least three years' residence and hud buen
placed under the protection of the judiciary. Although the pro-independence
parties had called for a boycott, 59 per cent of the electorate had voted;

98 per cent had stated their preference for remaining within the Republic, a fiqure
that represented 57 per cent of the electorate. Following the referendum, new
legislation had been enacted to provide the territory with a stable institutional
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aystem. It had been Aifficult to find an objective and simple criterion for
eligibility to take part in the refersndum in New Caledonia other than a period of
residence. The three-year period had been chosen because that was the term of
service for military personnel. The composition of the electorate had been
determined by Parliament and had been approved by the Constitutional Council.
Statistics on the indigenous component of the population dié not exist because all
citizsens, regardlesa of ethnicity, were considered to he citizens of the Frenca
Republic.

Non-discrimination and eguality of the sexes

376. With reference to that issue, members of the Comnittee wished to have
information about the activities underiaken by the equal opportunity boards
attached to various ministries and asked in which respects the rights of aliens
were restricted as compared with thcse of citizens. They also wished to know how
France dealt with migrant workers' rightas. Referring to the French reservation to
article 27 of the covenant, one member raised the queation of France's compliance
with article 2, paragraph 1, and article 26 of the Covenant, which prohibited
discrimination on the basis of language, rogardless of whether an individual was a
member of a minority. In that connection, it was asked to what extent a language
other than French could be used in official business and in dealing with the
authorities. With respect to the legal régime of property in marriage, it was
asked whether wives needed to obtain the consent of their husbands when taking
important declisions concerning common possessions.

377. Responding to questions raised by members of the Committee, the representative
of the State party pointed cut that the Conseil supérieur de 1'égalité
professionnalle (Supreme Council for Professional Equality) was a body which
advised various ministries, deelt with job equality for women and made
recommendat.ions in such areas as professional equality, the status of women,
training and opportunities for women to start their own businesa. Aliens enjoywed
the same rights as French nationals as long as they 4aid not disturb French internal
order. The right to reside in France, howsver, could be denied to those likely to
threatea public order, and the right to work might be denied under specific
conditions. Aliens did not have the right to vote, but some local communities had
allowed them to participate in advisory bodies. Although there was no generally
established channel through which they could make themselves heard, various
informal or semi-formal means of doing so were availeble. Efforts were made to
take the views and problems of foreign residents intc account.

378. Responding to othor questions raised by members ¢f the Committee, the
representative pointed out that the status of French as the only official language
dat:d buck to the early sixteenth century. All official acts were drafted in
French. However, the language used in Alsace-Lorraine and Polynesia had a spacial
status. In some regions, there was s renewed interest in local lanquages, such as
Bretun and the langue d'o¢, which could be taught in schools in the same way as
foreign languages. 1In criminal cases, courts were obliged to provide an
interpreter if the defendant did not speak or understand French, and that also
spplied in the case of a Breton who maintained that he did not speak French.
Regarding the régime of community property, under the French régime wives had equal
rights with regard to the management and disposal of all property acquired during
the marriage. Either spouse could dispose of property individually except real
estate and other major items which could affect the family as a whole. In the
latter cases, spouses would have to take e joint decision.

-86-



Right to life

379. With reference to that issue, members of the Committee wished to receive
additional information on article 6 of the Covenant to the extent made necessary by
the Committee's general comments Nos, 6 (16) and 14 (23) and on the level of child
mortality in metropclitan France and in the overseas departments and territories.
They also asked what the regulations were governing the use of firearms by the
police and gendarmes and whether there were differences between normal police
regulations and those applying to anti-terrorist activities.

380. In his raply, the representative stated that France had the right and ths duty
to defend itself in accordance with Article 51 of the Cherter of the

United Nationa. France considered its nuclear arsenal as weapons of deterrence,
the aim being to avert a possible attack. Since 1945, it had been responsible for
only 9 per cent of the total number of nuclear tests perforned and it submitted an
annual report to the United Nations Scientific Committee on the Effects of Atomic
Radiation. The level of ambient radioactivity in the area c¢f Mururoa was lower
than in the rest of the world. France was ready to contribute to efforts to reduce
the arms race, but that would take time. Calls for ending nuclear tests would only
be significant when disarmament had been achieved.

381. Regarding child mortality, the represantative pointed out that the differences
in rates in metropolitan France and in the overseas deparitments and territories
could be explained by the fact that overseas departments and territories were, to a
largn extent, rural communities in parts of the world more often affacted by
sndemic diseases. The geographical nature of those areas, particularly the larg:
number of islands they comprised, also made it more difficult to maintain effective
health faci.ities. Nevertheluss, it was hoped that it wounld soon be possible to
achleve a greater degree of uniformity.

382. Keg: ‘ding the use of weapons by security forces, the representative explained
that force could only be used in axceptional circumatances and individual policemen
were entitled to use force only as a means of self-defence, subject to strict
conditions. Gendarmes were permitted to use force when warnings or police commands
had been ignored and no other means of arresting or immobilizing the offendei were
available and he cleary intended to escape. If the use of force was not in
accordance with the law, those responsible could be tried for murder or
mans)aughter. In 1986, 12 persons had died as a result of the use of firearms by
policemen and six had died in 1987. There was no special provision requlating the
use of weapons by police in application of anti-terrorist laws.

Liberty and security of person

343, With reference to that issue, members of the Committee wished to have
information alout law and practice concerning preventivo detention in pe al
institutions and in institutions other than prisons or for reasons unconnected with
the commission of a crime. They also asked whether resort to the "immod:ate
appearance"” procedure had actually produced the expected benefits ard whether the
application of that procedure had created eny difficulties with reapect to the
protection of the right to defence. It was also asked what the respective maximum
period of detention in custody and of pre-trial detention was, how soon after
arrest a detainee’'s family was informed and when the detainee could contact a
lawyer, under what circumstances an accused person might be kept in prison alone,
day and night, and whether theru was a form of incommunicado detentio.. Referring
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to the case of two persons who had been detained in one of the overseas territoriesa
for periods of up to 790 days, one membsr wished to know whether such persons, if
convicted, would be entitled to have the period already served taken into account
in their sentences.

384. In his reply, the representative of the State party said that provisional
detention was a measure authorized by & judicial authority, was always implemented
in detention centres and only applied to serious offences. A special rédgime was
accorded to minors, who w~re supposed to be housed separately from the adult
population or, failing that, in a special prison location. A study undertaken in
1982-1983 had shown, however. that 72 of 109 detention centres AaiQd not make special
provisions for minora. Under the Government's plan for modernization of penal
institutions, it was envisaged that that situation would be corrected. Accused
individuals who were separated from convicted individuals had specific rights
concerning communication, correspondence and conditions of detention. Overcrowding
in prisons was a serious problem, since only 34,100 places were available for
49,330 doetainees as of January 1988. Provisioral detention in lastitutions other
than detention centres Aid not occur, although in special circumstances an
individual could be trannferred to a medical or psychiatric facility.

385. Responding to other questions raised by members of the Committee, the
represantatlive said that "immediate appearance" and other rapld procedures had
produced positive results while continuing to guarantee the rights of the
defendant. Detention in custody could not exceed 48 hours. However, in cases
Involving druq trafficking or terrorism, two further prolongationm were poasible,
bringing the total amount of time to four days. Regarding provisional detention,
in cases lnvolving minur offences the maximum period of provisional detentlon was
normally four months. Provisional detention for minors under 16 years of age was
limited to 10 Adays. Under the law, there was no theoretical limit to provisional
detention for serious crimes. However, a detainee could request the examining
magistrate to ralease him. If the decision was in favour of continued detention,
the accused had the right to appeal to a higher court which, under a 1987 law that
would enter into force on 1 December 1988, was obliged to declide «n the matter
within 15 days. The detainee usually requested that his family should be
informed. Once the 24-hour period of custody had expired and the case came before
a judge, the accused had the right to contact a lswyer and to conrult him freely.
Long periods of detentlon were dedvcted from an eventual sentence. The provisions
for keeping accused persons in prison alone in order to prevent them from hbeing
with persons who might harm them should not be confused with solitary conf inement.
The latter was requlated by other rules that were applicable to specific canes.

Right. to a fair trial

386. In connection with that issue, members of the Committee wishe ! to know whether
article 115 of the Code of Criminal Procedure, which provided for the formality of
“first appearance"”, except in cases of emsrgency, was compatible with article 14,
paragraph 3 (b), of the Covenant and whether nrovisions of French legisliation
relating to the bearing of costa by the accused were -ompatible with article 14 of
the Covenant. Additional information on article 14 ot the Covenant, pursuant to
the Committee's general comment No. 13 (21) was also sought.

387. In his reply, the representative explained that article 115 of the Code of

Criminal Procedure, which allowed examining magistrates to question the accused
immediately, was only applicable in cases of emergency. The examining maglstrate
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and the Frocureur both had to be present simultanecusly at the scens of a flagrant
¢rime in order for the provision to be applied. Article 281 of the Code of
Criminal Procedure provided that the cost of summoning witnesses, when they were
summoned at the request of the accused, was borne by him. 1In practice, this
provision was applied when witnesses who had no knowledge of a case were asked by
the accused to he summoned as witnesses before the Assime Court., A decree
providing that the State hsd to bear the costs of an interpreter for a defendant
unable to pay for an interpreter himself was issued on 4 Auguat 1987.

Fxeedom of movement and expulslon of aliena

388. With regard to that issue, members of the Committee wished to receive
additional information about the special regulations governing the movement of
aliens within French territory. Claritication was sought on the circumstances
which might lead the Ministry of the Interior to order special surveillance
measures in respect of aliens and on the circumstances under which administrative
authorities might refuse to issue a passport. It was also asked whether employment
with or assistance to an internationnl organization of which France was not a
membar had ever led to a declaration of loas of French nationality, whether an
alien who was facing expulsion under the emergency procedure had an effective
opportunity to request a stay of proceedings prinr to his expulsion, whether an
appeal againat an uxpulsion order had suspensive effect and what procedursl
guerantees ensured that a person was not expelled to a jurisdiction where he might
be subjected to torture. 1In the light of the Committee's general comment

No. 15 (27), supplementary infornation was also requested on the position of aliens
in France.

309. One member wished to receive clarification on the differences between the
normal and the emergency expulsion procedure. It wa. asked, in particular, whether
the emergency procedure was not in fact becoming the norm, which of the two
procedures had been used in the expulsion in 1987 of a group of aliens to Gabon,
whether, since group expulsions were not compatible witn article 13 of the
Covenant, the cases had been reviewed individually, and whether it had been
possible to appeal against the decision in a way that made the remedy under

article 13 an effective one. Additional information was also sought on a new law
which had allowed the expulsion in 1986 of 101 Malian immigrants and, on the
expulsion of Basque separatists from France to Spain.

390. In his reply, the repressntative stated that aliens had an absolute right to
live anywhere within Freach territory, but had to inform the authorities within one
week of any change of residence. 1In certain cases, an alien could be required to
restrict hia movement to a certain number of departments. Nationals and aliens
could be barred from certain portions of the territory on the same judicial basis.
In addition, aliens were subject to an administrative measure restricting their
movements to certain areas if the Government could show that their presence in a
given location could be dangerous. Special surveillance in respect of aliens was
ordored only in exceptional circumstances and was subject to raview by a judge.

391. The power of the administrative authority to revoke paasports had been limited
by separate decisions involving the Court of Cassatlion in 1984, the Jurisdictional
Conflict Court in 1986 and the Council of Stiute in 1987. The Court of Cassation
had ruled that the Government. could not preve:t a poerson irom leaving the national
teritory by refusing to issue a passport or by revoking it. even i{f the person was
a tax evader. The Council of State had ruled that the Gove:ument could not, on the

{
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basis of an individuel's past record and without a court order, prevent him from
leaving the national territory. Therefore, freedom to come and go could only be
restricted in cases involving either convictions for procuring or trafficking in
drugs or threats to national security or public safety.

392. Responding to other questions, the represeantative said that the employmeant of
a French natiomal in an international organization of which France was not a member
had never led to the loss of French nationality. An appeal against an expulsion
order did not have suspensive effect; such a measure was suspended only if an
administrative court ¢ranted a stay of proceedings at the request of the person
involved or his attorney - requests that could be made under either the normal or
the emergency procedure. In no case could a person be expelled to a country whare
his 1life anu. freedom would be at risk. An alien was fr.e to indicate that he aid
not wish to be expelled to his country of origin and co-1d not be expelled to a
third State without his consent. With regard to the Basque separatists, Spain
being a democratic country in which human rights were protected, persons expelled
there were in no danger. Aliens enjoyed the same rights as French nationals and
measurses limiting freedom of expression could only be applied when the exercise of
that right posed a threat to public order.

393. The expulsions to Gabon had involved persons belonging to two revolutionary
movements. As for the Malians, some of them lacked visas, others had re-entered
the country illegally after haviang been convicted of crimes, and still others were
subject to expulsion for other reasons. It had been necessary, for technical
reasons, to charter an aircraft and that was why they had all been transported out
of France at the same time.

Ri riv

304. With regard to that issue, members of the Committee wished to have
clarification of the basis for determining whether the establishment of a compulter
file on an individual was submitted for approval or merely brought to the notice of
the National Committee on Computer Science and Freedom. In that connection, it was
asked whether the National Committee had ever refused to establish a file and, if
so, on what grounds and whether there had been any complaints from individuals
regarding their personal files and what the outcome of such cases had been.
Additional information was also sought as Lo the meaning of the terms "family" and
“home” in the context of the protection of private life, and on the law and
practice relat.ng to telephone tapping, the use of listening devices and

"bugging". In particular, it was asked whether there was any form of control of
official telephone tapping for reasons of national security, public order or
similar situations and what listening devices could be used in police
investigations.

395. In replying to the questions posed by members of the Committee, the
representative of the State party explained that under the Act of 6 January 1978
the establishment of a computer file on individuals was based on a number of
distinctions, such as whether a file posed a real danger to privacy and whether it
had been compiled by a public or a private person. Computer files containing
personal information established for the State, a public institution, a territorial
subdivision or a private judicial person managing a public service were submitted
for approval to the National Committee, while files established by other persons
were merely brought to the Committee's notice. The Committee had refused 20 out of
3,059 requests to establish a file. 1In certain cases, the Committee's approval had
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alao been conditional on compliance with certain prerequisites and it had made
numexous recommendations for preventing abuses. It had also become customary for
individuals to consult their files and, if they encountered any obatacles to their
right of access, the Committees was empowsred to enjoin public or private persons to
provide the information requested. In some cases, problems had to be referred to
the judiciary by interested parties or the Committee itaseif.

396. The notion of private life was not necessarily limited to the definitions of
"home" and "family”. It sufficed for a judge to determine whether a violation of
an individual's emotional 1ife, basic aspects of his personality or his identity
constituted invasion of privacy. Private life was protected whenever it was
threatened irrespective of the place where the attack was committed or of the
persons involved. Telephone tapping by private individuals was punishable by two
months' to one year's imprisonment. Provisions of the Penal Code had stipulated
the Council of State would draw up a list of the devices developed for carrying out
operations that interfered with private life, but rapid technological developments
had made it impossible to draft a regulatory text. Judicial tapping was not
expressly provided for under the law, but was based on the Code of Criminal
Procedure, which permitted the examining magistrate to take any action to obtain
information which ha deemed useful to establish the facta. The legality of
telephone tapping by the judiciary had been upheld by the Court of Cassation.
Tapping for the purpose of criminal investigations could only be ordereé by an
exanmining magistrate and had to be carried cut under his aupervision. If the Court
of Cassation considered that such telephone tapping had been carried out in
violstion of the right of the defence, the tapping would be terminated and the
information withdrawn from the file. As to other sophisticated devices which made
it possible to intercept private conversations, the representative pointed out
that, since French criminal procedure was essentially a written procedure, evidence
that could not be readily transmitted in writing and put into a file could not be
submitted for froe discussion by the parties and could therefore not serve as
grounds for bringing charges against an accused person.

Freedom of religion snd expresaslon. prohibition of propagonda for war and advecacry
of racial and religious hatred

397. With referance to that issue, members of the Committee wished to have
information on new legislation concerning the ownership of the media and its impact
on freedom of eaxpression. In that connection, it was asked whether, in view of the
legalisation of private radio and television broadcasting, France was giving
consideration to withdrawing its reservations to article 19 of the Covenant.
Members also wished to know the legal basis for France's declaration that

articles 19, 21 and 22 of the Covenant would be implemented in accordance with
articles 106, 11 and 16 of the European Covention on Human Rights, whether service
by conscientious objectors under the Act of 27 June 1983 conferred the same rights
as regular military servica and whether the Act of 28 July 1894 was still in effect
and, iIf so, what was meant by "anarchist propaganda" in the modern context.

398. In addition, members asked what the basic philosophy behind French legislation
qoverning freedom of expression was, why certain books ha¢ been hanned by the
Ministry of the Interior as being harmful to France's relations with other
countries, whether freedom of expression was curtailed during elaction campaigns
and whether elections had ever been invalidated on the ground of abuse of freedom
of expression, what the situation had been during the referendum in New Caledonia
in that respect and whether the results of the refereandum could have been
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challenged before the courts on that ground, whether the National Committee on
Communication and Freedoms (CNCL) had jurisdiction in overseas territories, whether
operating licences had been obtained by radio stations in New Caledonia and whether
journalists were protected from the owners of powerful media. It was also asked
whether the requirement that officials be reserved with regard to the expression of
their opinions was compatible with article 19, paragraph 2, of the Covenant, and
information was requested on the regulations governing the conduct of senior
officials and career members of the armed forces and on the extent to which the
French public was informed about developments within the public administration.

399. In his reply, the representative of the State party drew atteantion to the fact
that the legal régime governing the media had been completely revised in 1986 with
the introduction of new laws designed to prevent concentration of ownership liable
to affect freedom of expression. The 1986 laws were based on four major principles
with regard to ownership: transparency, guarantees with regard to the publisher,
restriction of foreign investment in existing companies and prevention of
monopolies. In the area of television, no individual company could own more than
25 per cent of a national channel and there were strict rules with regard to the
ownership of more than one channel. It was forbiddea to set up two national
channels or two regional channels in the same region, and excessive concentration
of ownership involving more than one type «f medium was also prohibited. Since the
principle of a broadcasting monopoly was no longer upheld, France had withdrawn its
reservation to article 19 of the Covenant.

400. Turning to other gquestions, the representative explained that service by
conscientious objectors conferred the same rights as normal military service. He
also stated that, as a country bound by the provisions of the Covenant and the
European Convention on Human Rights, France was eager to emnsure that the two were
legally consistent and that their provisions were applied uniformly. In
particular, France was concerned that article 21 of the Covenant did not, as the
European Convention did, provide for the possibility of restricting the exsrcise of
the right of assembly by the armed forces, the police and public officials. In the
interest of public order, France wished to retain that possibility. The Act of

28 July 1894 had not been applied in practice for over 50 years and the term
"anarchist propaganda" had to do with the disruption of social order by
non-constitutional means. The enforcement of freedom of cxpression varied
according to the sector. The exercise of some forms of expression, such as the
theatre, could be limited by economic problems. In connection with morality and
pornography, a system of ratings was applied to films. The Act of 29 July 1881 on
freedom of the press allowed the Minister of the Interior to ban foreign
publications, but for many years that prerogative had been exercised only in cases
of pornography, racist propaganda and publications prejudicial to France's foreign
relations. Consideration was being given to modifying the legislation.

401. There was concern in France over the fact that the publication of opinion
polls might influence election results, and consideration was being given to
further legislation on this subject. All referendums were preceded by political
campaigns during which equality of access to the media was ensured by law. The
Council of State and the Constitutional Council could declare elections invalid if
there had been irregularities. The National Committee on Communication and
Freedoms (CNCL) was the competent regulatory body in France's overseas territories
as well as in metropolitan France. As to the freedom of expression of public
officials, the preamble to the Constitution of 1946 as well as Act No. 83-634 of
1983 on the rights and obligations of public officials ensured that no official

-92-



would suffer in his work because of his opinions, belief or ethnic origin. The
obligation to be reserved in the expression of opinions had been carefully defined
in French judicial precedents. Public officials could belong to any political
party, stand for elected office and be seconded to serve if elected, without losing
their civil service status. With regard to the dissemination of public
information, the Committee on Public Access to Documentation had been established
to determine what could be printed by the press. Within each Ministry, the
Minister issued instructions on what should or should not be publicized.

n n i

402. With regard to that issue, members of the Committee wished to receive
additional information on the law and practice relating to demonstrationms,
ineluding demonstrations by students and unions as well as the practice under
article 7 of Act No. 86-1020 of 9 September 1986 relating to action to combat
terrorism and attacks on State security.

403, In his reply, the representative pointed out that the basic Act of 1881
guaranteeing freedom of assembly had been developed by a decree-law of

23 October 1935 which covered all public demonstrations. That law required that
mayors or prefects should be given advance notice of demonstrations by the
organizers. Those authorities then either issued a permit or banned the meeting in
the interest of public order. Although the law prescribed pznalties for
unannounced demonstrations, they had rarely been applied. Article 7 of the Act of
9 September 1986 was an administrative measure to be taken at the highest level of
Government - by decree of the President of the Republic ia the Council of
Ministers. Two groups had been dissolved under article 7: an Iranian terrorist
group on 26 June 1987 and a Basque separatist group on 27 July 1987.

Pr ion of famil n ildren

404. In connection with that issue, members of the Committee wished to know whether
the legislation concerning the establishment of joint parental authority for
children of divorced parents had been adopted by Parliament.

405. In his reply, the representative of the State party said that the Act

of 27 July 1987, providing for parental authority over children of divorced
parents, which had just been adopted, greatly simplifed the legal proceedings
involved and made joint parental authority the norm, although a judge could rule
otherwise if it was in the child's interest. The Act also provided that the
child's own wishes should be heard.

Ri rtici in th f i ir
406. With regard to that issue, members of the Committee wished to have additional
information on the effect of the Act of 27 June 1983, amending the National Service

Code with regard to eligibility for election to public office or appointment to the
civil service.

407. In reply, the representative stated that service as a conscientious objector
had no effect on eligibility for public office or the civil service.
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Rights of minorities

408, With reference to that issue, members of the Committee inguired whether the
Government had taken any measures to assist in maintaining native cultural
traditions or languages in various regions of the Republic where such traditioms
existed.

409. In his reply, the representative of the State party pointed out that the
Government's concept of State neutrality applied to the field of culture, where
State interveantion was generally considered unlawful and evean dangerous. The
Government encouraged the development of regional cultural associations and
activity centres and regional languages were taught in secondary education on an
optional basis. Under the Constitution, in New Caledonia, Wallis and Futuna and
Mayotte, civil status, marriage, adoption, affiliation, inheritance and ownership
were governed by the customary law of the territories concerned. In New Caledonia,
the Act of 22 January 1988, on the status of the territory, provided for the
establishment of a customary assembly, The Act of 6 September 1984 on the status
of French Polynesia recognized the cultural identity of the territory and that
principle was protected under the Polynesian Constitution which provided for the
teaching of the Tahitian language as part of the normal curriculum of primary
schools. In general, the overseas community itself laid down the policies for
developing their cultural traditions and the State provided financial support for
activities carried out within that framework.

ner X i0n

410. Membars of the Committee expressed appreciation and satisfaction to the
delegation of the State party for its co-operation and competence in responding to
the Committee's questions. However, members stated that more detailed information,
perhaps in a separate report, should be provided oz the situation in the overseas
departments and territories with respect to all the articles of the Covenant, not
merely article 26. They also considered that it would be potentially useful for
the authorities in those departments and territories to participate in the
preparation of subsequent reports. Members indicated that all of their concerns
had not been fully allayed. Some referred in that regard to the right to liberty
and security of person, while others referred to the right to privacy and still
others to the rights of minorities. They also expressed the wish that public
awareness of the rights guaranteed under the Covenant, especially in the overseas
departments and territories, should be increased.

411. The representative of the State party said that the dialogue with the
Committee had been a very constructive exercise and that he would transmit the
observations and recommendations made by the Committee to his Government.

412. In concluding consideration of the second periodic report of France, the

Chairman also thanked the delegation for its spirit of co-operation and expressed
satisfactior at the very comstructive dialogue that had taken place.

Australia
413, The Committee considered the second periodic report of Australia

{(CCPR/C/42/Ad4.2) at its 806th to 809th meetings, held on 5 and 6 April 1988
{CCPR/C/SR.B06-809).
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414. The report was introcducnd by the representative of the State party wio
reaffirmed his Government's support for the Committee's work and noted that the
scrutinity of reports by the Committee and its dialogue with States parties had
resulted in increased understanding by all parties of their obligations under the
Covenant. The represontative recalled that the implementation of the Covsnant in
Australia was significantly affected by the division of political and legal
responsibilities between the Federal! Government ani the governments of the various
Australian States and Territories, as provided by the Constitution, and that the
implementation of a given article of the Covenant depended or the jurisdiction that
had the constitutional power to enforce it. A small number of civil and political
rights were protected by the Constitution while others were embodied in general
lagislation and common law. Legislation protecting certajn specific human rights
nad been added at the federal level, such as the Racial Discriminatiun Act of 19075
and the Sex Discrimination Act of 1984, and four of the six Statea had adopted
similar laws.

415. Reviewing developments since the consideration of Australia's initial report
in October 1982, the representative pointed out that tha former Human Rights
Commission had been replaced, in December 1986, by the Huma, Rights and Equal
Opportunity Commission, of which the Internationil Covenant on Civil and Political
Rights formed the basic charter, and that Australia had ratified the Convention on
the Elimination of All Forms of Discrimination against Women in 1983 and had
enacted the Affirmative Action (Equal Opportunity for Women) Act in 1986.
Legislation had also been introduced recently to allow ratification by Australia of
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Funishn »t and Australia also remained committed to the adoption of a second
Optional Protocol to the Covenant outlawing capital punishment. Othsr relevant
developments included the elaboration of guidelines based on the United Netions
standard Minimum Rules for the Treatment of Prisoners, the establishment of a
constitutional commission to recommend desirable changes in the Conatitution in the
area of individual und democratic rights, initiatives to establish a data
protection agency and to enact a Privacy Bill, aad & variety of !=nitiatives and
proposals relating to the improvement of the status and condition of Aboriginals
and Torres {.rait Islanders, including, in particular, improving the poasition of
Aboriginals 1n the criminal justice system. Efforts were also under way to ensure
the continued impro.~ment of the status of woman through programmes that enabled
them to exercise a real choice in their careers and life-stylas, and to make access
to government programmes broader and more equitable.

Conatitutional and legal framework within which the Covenant i implemented

416. With reference to that issue, members of the Committee wished to receive
intormation concerning the effectiveness of the ombudsman's powers in providing
remedies o- necessary legislative changes, the relationship between the Federal
Court and the High Court, the circumstances under which appealas were permitted
against the decisions of non-judicial persons and authorities, the atatus of the
new Human Rights and Egual Opportunity Commicsion and its ability tn monitor
compliance with the Covenant and to receive complaints from individuals, »nd the
efforts unde. way to mak.) the entire population aware of the rights guaranteed
under the Covenant. Membsrs also asked about the meaning of the statement in
paragraph 53 of the report that, "prior to or without legislative implementation,
some of the requirements of the Covenant may be implerented at in administrative
level” ond wondered whethor all the rights guaranteed under the Covenant were

- 0%



sailable under State and federal law, notwithstanding the absence of legislation
incorporating the Covenant or a bill of rights.

417. Further, mewbers wished to know whether tho fact that the Covenant had been
annexsd %o the Human Rights and Equa) Opportunity Commission Act meant that it had
actually been incorporated into national law, whether that Commission was empowered
to intervene in court prcceedings, whether it had taksen concrete measures to
familiarise the judiciary with the guarantees provided under the Covenant, what
typical complaints were received by the Commission and how it had dealt with them.
They also aske1 on what grounds, other than lack of jurisdiction, the ombudaman
could Adncline to investigate a complaint, whether the High Court could suspend the
tpplication of a law end had competence to interpret all parts of the Constitution,
what type of instruction was provided to prison officials and police officers with
regard to the rights contained in the Covenant snd what steps had been taken by the
federal Government to ensure the implementation of the Covenant in the Northern
Territory. It was also arnired whethevr the Constitutional Commission had
reaponsibility for bringiny State constitutions into line with the provisions of
the Covenant, why a bill had been introduced to incorporaste the Convention againsat
Torture and Other Crnuel, Inhuman or Degrading Treatment or Punishment into national
law, when no attempt had bmen made tc incorporate article 7 of the Covenant, why it
was considored necessary, since Australia had withdrawn most of its reservatious to
the Covenant, to maintain the reservation to article 20 and why the advocacy of
national or racial hatred was not punishable under the Racial Discrximination Act,
and whethar human rights information was provided in all Australian schools and as
part of Aboriginal educatlion programmes.

418. Members also observed that in./orming the media of the fact that Australia's
report was before the Committee would have boen a useful way to alert public
opinion to the Committee's concern that the Covenant did not have the force of law
in Australia. They recalled, in addition, that article 50 of the Covenant
stipulated that its provisions extended to all parts of federal States without any
limltations or exceptions.

419. Responding to questions raised by members of the Committee, the representative
of the State perty explained that the phrase rolating to administrative
implementation used in paragraph 53 of the report was intended only to convey that
not all the rights in the Covenant needed to be implemented through legislation,
since some of the requirements of the Covenant could be met in whole or in part
through administrative measures, such as instructions 1issued by police
authorities. Not all righta guaranteed by the Covenant were necessarily available
through specific S8tate or federal legislation but they were nevartheleas ‘ully
protected. For axample, freedom of expression was not speciflically guaranteed by
law but the only limitaticns on that right were those provided by law. The
Government and its officials had no powers independent of the law hy whicn they
could act to affect adversely the interests of Australisns. Prior to ratification
of the Covenant, there had been extensive consultations betwean the Federal
Government and State governments with a view to identifying any provisions in the
law which were inconsistent with the Covenant, and action which might be needed to
ensure coimpliance with the Covenant.. Where inconsistencies or obstacles had been
perceived, laws or administrative practices had been charged or an appropriate
reservation had bsen formulated.
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420. Rogarding the effectivoness of the ombudasman, :he representative statad that
the ombudsman’'s powers wers recomnendatory and his recommendations weres not always
followed. During the 1986/87 reporting year, the ombudsman had dealt with 3,708
written complaints and 12,107 oral complaints, About 25 per cent of the writtun
complaints and 39 per cent of the oral complaints had heen resolved substantialiy
or partially in favour of the complainant. The decision of the ombudsman not to
invesatligate a particular case could be based on the grounds that the complaint was
frivolous or that the complairant had not had recourse to the appropriate
ramedies. Where a complaint could not otherwise be resolved, the ombudsman was
empowered to submit a report o the Prime Minister and, i1ltimately, to Parliament.
Also the onbudsman was an gy Qfflgcioc member of the Administrative Review Council,
which was a high-level body established to advise the Attorney-Gensral on
administrative law issue:x.

421. The Federal Court was subordinate to the High Court, which had been set up
under the Conatitution and was at the spex of the Austrslian judicial sysiem. Many
of the decisions taken by non-judicial persons and authorities under Commonwealth
law were subject to review by the Administrative Appeals Tribunal, which had broad
powers in most cases. The Fuderal Court had jurisdiction to hear appeals on
questions of law concerning any Jlecision by the Tribunal. The High Court's role in
reapect of the Administrative Appeals Tribunal was limited to the determination of
appeals from the Federal Court.

422. The Human Rights and Equal Opportunity Commission was a permanent, independent
body established by federal law with broad statutory powers to investigate matters
relating t» human rights on its own initiative, at the request of the

Attorney-( .neral or on the basis of a complaint trom an indiv: al. The Preaident
of the Commisaion was a judye in the Federal Court. The other three members of the
Commission - The Human Rights Commissioner, the Race Discrimination Commissioner
and the Sex Discrimination Commissioner - were qualified lawyers and had broad
exparience in human rights and public administration. The Human Rights
Commissioner generally dealt with the Federal an/ State governments at a very
senior level and had th® same rank as the secretary of a federasl department. The
Commission could inquire into any act or practice that might be inconsistent with
or contrary to human rights. Its jurisdiction with respect to individual
complaints covered sever international instruments, including the Covenant. There
was no limit to the intervention of the Comaission in court cases except that it
had *o have the consent of the judges involved. The Commission conducted »sducation
programmes in schools in conjuction with State education authorities as well an
information programmes outside formal educational structures that focused on groups
of particular concecn, auch as homelesr children aud migrant women, and prog-ammes
with other organizations on subjects auch as racism in the place of work. Among
its information activities, the Commission issued nuwsletters, published papers and
reports and distributed posters and other materials. An intensive public education
programme was carried out during Human Righta Week in Australia. Lastly, the
Commission conducted conferences and seminars on subjects of particular concern
wiare the law was deficient and the Covenant was especially important. For
oxample, common law had little to say regarding the rights of such minorities as
the disabled, the mentally ill or children, and the Commiasion had tried to
compensste for the ahbsence of a bill of rights by focusing on them,

423. As to questions concerning the incorporation of the Covenant into Australian

law, the representative pointed out that a whole range of remedies were utilized to
implement the Covenant within the limits of the Australian system of govermment, to
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which the common-law background was fundamental. It was important not to approach
reportas from an over-theoretical standpoint. The Australian system, compl-x as it
was, worked reasonably well, and respect for human rights in Australia was on a par
with that in any other country. Australia had inherited a cultural difficulty with
principles that were enshrined in lofty declaratory constitutions that might
ultimately serve to restrict rights. The vitality of the constitut‘onal debate in
Australia had produced a dynamic system bringing minorities at the State and
federal levels into close consultation and fostering great familiarity with the
Covenant.

424. Responiding to other questions, the representative noted that courts had the
power to declare a law invalid and to grant specific remedies where appropriate.
The primary forum for ensuring that the States agreed to proposed federal action,
and took action themselves, was the Standing Tommittee of the Attorney-Genersl,
which held regular discussions councerning human rights. The exception reiating tc
the judicial interpretation of laws, mentiuned in paragraph 55 of the report,
applied not only to the Northern Territory but to all States, the Northern
Territory being treated as a State by the Foderal Government.. The Conatitutional
Commisslion was to report by 30 Ju.e 1988 on proposed amendments to the
Constitution. The scope of its review did not extend to each State Constituiion,
but such constitutions were subject to the Federal Constitution. Furthermore, the
Individual and Democratic Rights Committee of the Commission had recommended that
all existing conscitutional quarantees should I~ made to apply to the States. That
Cominmittee had also recommended that certain rights, snch as the right to vote and
to due process of law, should be enshrined in the Constitution and that a
referendum should be held to that end. The President of the Human Rights and Equal
Opportunity Commlission hed given the education of judges the highest priority and
had established a high-level committee whose sole functlon was to conduct courses
and seminars for judgea. The complaints lodjed with the Commission coveraed the
entire spectrum of the articles of the Covenant, with about one third relating to
discriminatios on grounds of sex or rnce. The reason for introducing legislation
in relation to the Convention againat Torture and Other Cruel Inhuman or Degrading
Treatment or Punishmeat, with which Austraiia already complied fully, was to glva
effect to the requirement of univer sl jurisdiction.

425. Finally, reqarding Australia'ys reservation to article 20 of the Covenant, the
Govarnment had not decided to take action to remove it b cause Australia had
dixficulty with esny restrict'on on freedom of speech. There were a number of
areas, however, such as under tre Human Rights and Equal Opportunity Act 1986,
where the Government could and di1d take legal action tr proscribe incitement to
racial or religious hatred.

Self-determination

426. In connection with that issve, members of the Committee wished to know
Australia's pesition with regard to self-determination in general, and specifically
with regard to tne strugyle for self -detormination of the fouth African, Namibian
and Palestiniaan veople. They also asked what Australia‘'s views and actlions had
been with regard to the situation in New Caledonia. It was also asked whether 1t
would be poesibie to al'ow the Torres Strait Islanders, some of whcu were
apparently pressing for Independence according to news repcrts, tc express thelr
views on self-determination ir a referendum, as the people of the Cocos (Keeling)
Islands had done.
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427. In his reply, the representative of the State party said that his Government
had actively advccated and voted for decolonisation and for the right of
Non-S8elf-Goverv’.ng Territories to self-determination. Australia had been the
adminiastering Power for Papua New Guinea, Nauru and the Cocos (Xmreling) Islands,
snd each of those Territories, in close co-operation with the Spe lal Committee on
the Situation with regard to the Implementation ot the Declaration on the Granting
of Independence to Colonial Countries and Peoples, of which Australia was a member,
had been able to exercise the right to self-determination. Most recently, in 1984,
the Cocos (Keeling) Islanders had opted for integration with Australia in an sct of
self-determination under United Nations supervision. Australia had also given
vigorous support to Security Council resolution 435 (1978) on Namibian
independence. Australia unegquivocally rejected apartheld and had taken a aumber of
specific steps, including various restrictions on contacts with South Africa and
rupport for the imposition of mandatory sanctions, to brirng pressure to bsar on the
South African authorities to dismantle that system. With regard to the Middle
East, Australia believed that the security of all States in the region should be
protected amd that a resolution of the conflict in the territories occupied by
Israel required recognition of the right of the Palestinians to self-determination,
including their right to choose independence if thoy so desired.

428. Australia considered that the rigkt of seif-determination was not fully
exerciased by simply gaining independence after a colonial era. It interpreted
self-determination as the matrix of civil, political and other rights required for
the meaningful participation of citizens in the kind ot decision-making that
enabled them tc have a say in their future. Self-determination included
participation in free, fair and regular elecuions and the ability to occupy public
office and eunioy freedom of dpeech and association. The Torres Struit Islands,
unlike the Cocos (Koeling) Islands, wnich had been administeroed under a United
Nations Trusteeship Agreement, had always formed part of Australia. The concerns
of some Torres Strait Islanders relating to self-management and autonomy rad
already rsceived attention and an inter-departmental committee had been set up by
the Prime Minister to study whethar those concerns could be addressed more
appropriately. Anstzalls s position with regard to New Culadcnia was that the
Special Committee on the Situation with rejard to the Implementation of the
Declaration on the Granting of Independence to Colonial Countries und Peoples
should p.ay & role in the exercise of self-determination by all Non-Self-Governing
Territories, and Australia had therefore supported the incluaion of New Caledonis
in the 1ist of svch territorisa.

Non-dlacrimination and equality of the ssxes

429. With referencv to that {ssue, members of the Committes wighed to receive
Informat.ion concerning tha implications of the constitutional inability of the
Federal Government to enact national legislation on all aspects of
non-discrimination agoinst women, the area in which such discrimination still
existed in law and in practice, any plans to ertend the Federal Affirmative Action
(Equel Employment Gpportunity for Women, Act 1986 to Aboriginal peonles and
reatrictions on the right of aliens as compared with those of citizens. It was
also asked whether the 550 Aboriginal civil servants in Queensland were employed
under conditions equal to those offered tu non-Aboriginals.

430. In his response, the representative of the State party szid that the Federal

Parliament had the power (o give effect tou international conventions and the
implications of constitutional limitations on the powers of the Federal Parliament
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had not yet proved nicmificant. The Federal Sex Discrimination Act allowed for
some temporary exemptions from full compliance with its provisions in such areas as
restricting the employment of women in the processing and handling of lead or in
mining, but such exemptions ware kept under regular review. There were also some
exemptions of indefinite dureticm which related to differential entitlements to
certain benefits, principally benefits available to widows but not widowers and
benzfits made available at an earlie¢yr age to women.

431, There were no plans to extend the Federal Affirmative Action Act of 1986 to
Aroriginals, but each federal department and statutory authority was required under
the Public Service Act, to produce an equal employment opportunity programme for
women, immigrants, Aboriginals, islanders and the disabled. Aliens had no right
to vote in elections to the Australian Federal and State parliaments or to stand
for election, could not become members of the federal public service or the Defence
Force, were not entitled to passports or to protectiva by Australian diplomatic
representatives while overseas, had to have » resident return visa in order to
re-enter the country and had no right to register any child born overseas as an
Australian citizen by descent. Access by aliens to social security or federal
medical benefits depended to some extent on residency requirements. In general,
Aboriginals and islanders employed in the public service were entitled to the same
benefits as other public servants.

Right to life

432. With regard to that issue, members of the Committee wished to receive
information concerning article 6 of the Covenant, pursuant to the Committee's
general comments Nos. 6 (16) and 14 (23), regulations on polics use of firearms and
complaints, if any, of violations of such regulations and infant mortality rates
ard life-expectancy rates for Aboriginals as compared with the rest of the
Australian population. Members also wished to receive clarification of the
apparent overlapping between Australian criminal law and Aboriginal customary law
and the consequent exposure of Aboriginals to double jeopardy and asked about the
outcome of the inquiry into the deaths in prison of 17 Aboriginals since 1980 by
the Royal Commission on Aboriginal Deaths.

433, In his reply, the representative of the State party said that Australia
regarded the nuclear non-proliferation régime as central to the preservation of
international peace and security and was also committed to a comprehensive nuclear
test ban as well as to comprehensive nuclear disarmament. His Goverament
considered the world overarmed and supported the reduction of nuclear and
conventional arsenals to levels consistent with legitimate defence needs.
Australia's own military force structure were defensive in nature. As a member of
the South Pacific Forum, the Government had in 1985 joined in declaring the South
Pacific a nuclear free zone and had signed and ratified the Treaty of Rarotonga.

434. Police officers were entitled to use reasonable force when making an arrest
and, under the Australian Federal Police Act, might be justified in using a fireamm
in specific circumstances, such as self-defence, the defense of other persons
threatened with serious violence and the apprehension of fugitives. Any police
officer who discharged a firearm was required to furnish a report and improper use
of such arms was investigated and sanctioned under criminal law. Infant mortality
rates for Aboriginals, while declining, were still nearly three times as high as
for the non-Aboriginal population and life expectancy was 20 years less than for
Australians. Maternal and infant health were important parts of the activities of
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the Department of lboriginal Affairs. The Government's approach was based on
improving the environmental conditions in which Aboriginals lived. Work had
started on the preparation of a comprehensive Aboriginal and Torres Strait Islander
health policy with the establishment of a working party, scheduled to report in
early 1989,

435. Regarding the role of Aboriginal law, the representative said that it would be
difficult to reconcile the two systems of law, For example, tribal law did not
accord equal rights to women, whereas the promotion of women's rights was required
by the Australian legal system and the international human rights instruments to
which Australia was a party. The issue of customary law had originally been
approached from the standpoint of the English common-law system, but an effort was
now being made to devise a new approach, perhaps based on the "family law" model,
which provided an alternative to standard adversarial proceedings. The question of
double jeopardy did not arise as such, since Aboriginal customary law was aot
formally recognized. Australian courts sometimes imposed lesser sentences in cases
where the offender had already been the object of tribal punishment, but they would
not 4o so in the case of a serious crime such as murder. The Royal (Muirhead)
Commission had been estzblished in August 1987 to investigate Aboriginal deaths in
prison and was scheduled to complete its work in December 1988. The Minister for
Aboriginal Affairs ana the Minister of Justice Grew up a code of conduct, in
September 1987, to protect Aboriginals in prison.

Liber n ri f rson

436, With regard to that issue, members of the Committee wished to know what the
maximum period of pre-trial detention was and how soon after arrest the person
involved could contact his lawyer or have his family informed, under what
circumstances solitary confinement was permitted, whether corporal punishment was
permitted in private schools and within the family, whether the use of corperal
punishment in schools had given rise to litigation or complaints and, if so, how
such matters had been handled, whether a person detained against his will in a
psychiatric institution could apply to an independent body to challenge his
detention and whether there had been any legislative follow-up to the report of the
Australian Law Reform Commission (No. 31) in respect of the interactioa of
Aboriginal laws and the general law. Members also asked the representative to
comment on the retention of whipping in the criminal codes of certain States and
Territories, in the light of the Committee's general comment No. 7 (16), and
inquired whether a convicted person's sentence was automatically suspended upon
appeal until it had been reconfirmed.

437. In his reply, the representative of the State party said that, generally,
there was no statutory limit to pre-trial detemtion. Persons in police custody had
to be presented before :: magistrate as soon as was practicable - in the State of
Victoria, the period for doing so was specified as six hours. It was up to the
court to decide whether or not a person was to be kept in custody uatil his trial,
but a person could apply for bail - and reapply if necessary - until he was
convicted. Some jurisdictions alsc allowed the accused to apply for presentation
of an indictment to permit an immediate trial. The sentence imposed by a court
took effect as of the date of conviction. A relative, friend or lawyer could
normally be contacted immediately after arrest and a person could contact a lawyer
as soon as practicable after being brought to a police station. Solitary
confinement was permitted only in Queensland and Western Australia, whera such
confinement could be ordered for a maximum period of 72 hours by priscn
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superintendents and up to 30 days by the Director of Prisons. Prisonmers could be
held ir protective custody when at risk from other prisomers in al. jurisdictions.
Draft guidelines, based on the United Nations Standard Minimum Rules for the
Treatment of Offenders, were currently under consideration. They would prohibit
all cruel and inhuman or degrading punishment, including proloanged solitary
confinement. Whipping, which had not been resorted to in practice since 1943, had
now been dropped from Western Australian law - the last State where that form of
punishment had still been on the books.

438. Australian legislation took conscious and deliberate account of the rights of
children as laid down in the Declaration of the Right:s of the Child (General
Assembly resolutior 1386 (XIV) of 20 November 1959), as well as those provided for
in the Covenant. Among those rights were the right to "special protection” and to
protection from cruelty and abuse. Corporal punishment had been abolished in
government schools in New Scuth Wales, Victoria and the Australian Capital
Territory and was being phased out in South Australia. Where parents specifically
objected to it, corporal punishment could not be administered and excessive use of |
it could lead to disciplirary proceedings against the teacher involved or to |
actions in tort by the parents. However, the use of corporal punishment in schools
had given rise to very little litigation, with most cases being resolved by
negotiation. A national inquiry being conducted on the situation of homeless
childred indicated that various forms of abuse in the home were involved in the
majority of cases. Corporal punishment both at school and in the home was matter
of great concern and the cause of problems in society with which the country was
not coping very well.

439. Persons forcibly detained in mental institutions could generally apply to the
magistrate's court for release. All States provided for the right of appeal to an
administrative body comprising mental health specialists, lawyers and lay persons,
with a further right of appeal to a court on questions of law. Report No. 31 of
the Law Reform Commission coatained 38 recommedations, relating mainly to semsitive
and complex administrative questions currently falling within the exclusive
jurisdiction of State and Northern Territory goveraments. Federal State
discussions were under way on the implications of each of the recommendations and
it was generally agreed that nc federal legislation should be enacted until those
implications had been fully examined and the desire of the Aboriginal and Torres
Strait Island communities for federal legislation - and their need for it - had
been clearly established. In general, the Law Reform Commission had concluded that §
special measures for the recognition of Aboriginal customary laws would not be
racially discriminatory and would not involve denial of eguality before the law,
provided such measures were reasonable responses to the special needs of the
Aboriginal people, were generally accepted by them and did not deprive them of
basic human rights. Particular rights were conferred only on Aboriginal perscas
who suffered the disadvantages or problems which justified such action and were not§
conferred on the Aboriginal people as a whole. An Aboriginal accused of committing$
a serious offence could be punished only under the law of the State or Territory inf§
which he resided. However, for less serious offences, the recent practice of the
courts had been to recognize customary law and to mitigate the sentence or impose
no sentence in cases where an offender had earlier heen tried under customary law.
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Right to a fair trial and equality before the law

440. With reference to that issue, members of the Committee requested additional
information on article 14 of the Covenant, pursuant to the Committee's general
comment No. 13 (21). They also wished to know whether Parliament hsd ever adopted
retroaspective criminal legislation, whether administrative procedures were adequate
to guarantee full compensation for miscarriages of justice and what limitations on
the capacity of married women to deal with property were still in effect fcllowing
enactment of the Married Person's Property Ordinance of 1986 in the Austraiiesn
Capital Territory. Members also raquested further infcrmation concerning Tasmanian
statutory provisions relating to the presumption of innoconce, the reasons for
maintaining Australia‘'s reservation to article 14 of the Covenant, the legal
dissbilities of childred born out of wedlock, the absence of legislation
guaranteeing the right to legal aid in the Territories of Christmas Island and the
Cocos (Keeling) Islands, the controversy relating to the removal of judges, the
circumstances under which the burden of proof in a criminal trial might be shifted
to the accused and the limitations on the rule against double jeopardy. They also
asked whether any progress had been made with regard to the statutory right of an
accused person to the assistance of an interpreter during trjal, to what extent
resort was had to imprisonment for inability to fulfil a contractual obligation and
whether any affirmative action had been taken to ensure that judges were not drawn
exclusively from the privileged sections of society.

441. In his reply, the reprssentative of the State party said that retrospective
criminal law had never been enacted in any Australian jurisdiction and that
sdministrative procedures fu.ly guaranteed the provision of compensation for a
miscarriage of justice. In Yew South Wales, a person convicted of an offence who
considered that there had been a miacarriage of justice could apply under the
Crimes ActL either tc the Governor or to the Supreme Court for an inquiry subsequent
to conviction, which could rnsult in the quashing of the conviction. While there
was no explicit provision as to compensation, in practice a petition for an ex
gratia psyment would be made. In Tasmania, the provision of compensation for a
miscarriage of justice was guaranteed under the Costs in Criminal Cases Act 1976
and remedies might also he available for filse imprisonment. There were no
limitations on the capaclity of married women to deal with property, either in the
Australian Capitul Territory or in the States, apart from restrictions contained in
instruments vxecuted before the current legislation came into force.

442, The preswnption of innocence was a fundamental precept of the Australian
system cf jatico and the prosecution in criminal trials had the traditicnal burden
of proving guilt "beyond a reasonable doubt"”. The evidentiary burden of proof was
shifted to the accused only under certain limited circumstances, for example. to
establish the defence of provocation. It was the general rule that, if the accused
produced sufficient evidence to raise the issue, the judge in a jury trial was
required to put to the jury the question of whether a defence existed. The
Tagmanian Law Reform Commission had suggested a number of procedural improvements
in that regard in its report of July 1987. There was currently a vigorous debate
in Parliament concernirg legislation which sought either to reverse the presumption
of innocence or to establish a difterent standard. All States except Western
Australia and the Norihern Territory had enacted equality of status legislation,
under which all distinctions between cnildren born in or out of wedlock had been
eliminated. In Western Australia, various statutes had been amended to abolish
existing disabilities that had affected ~children born out of wedlock. The
provisions relating to children in the Family Law Act, as amended by the Federal
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Parliament in 1987, concerning maintenance, custody, guardianship and access,
applied to all children and to their parents, whether or not they were married, in
New South Wales, Victoria, South Australia, Tasmania, the Australian Capitai
Territory, the Northern Territory and Norfolk Island. Elsewhere, the provisions
applied only to children born of a marriage and to parties to a marriage. Judicial
office was held in high respect in Australia and was open only to suitably
qualified and exparienced lawyers. The Australiar political system drew u sharp
line between the executive and the judiciary and the standards expected of judges
were different from those expscted of politicians. While there had been
considerable controversy over the trial of the High Court Judge who had been
convicted of acting improperly in relation to a social acqua’ *ance, the removal of
a judge was a very rare occurrence. The reason for maintaining Australia’sa
reservation to article 14 of the Covenant was the requirement in rzragraph 6 of
that article for statutory compensation in cares of miscarriage of justice, whereas
in Australia the procedures for granting compeasation did not necessarily have a
statutory basis. The compensation prucedure for miscarriage of justice related to
situations where there had been judicial error, not to errors that might have been
committed by a jury. Remedies available under State Debt Acts allowed for seizure
of property for nom-fulfilment of contractual obligations but not imprironment.
Where required, interpreters were made available in court in accordance with
national guidelines. In the period covered by the report, there had been more
appointments of women and minority ethnic groups, not only to superior courts but
alao to courts of summary jurisdiction. Recently, an Aboriginal woman had heen
appointrd as a magistrate in Sydney.

Freadom of movement and expulsion of alliens

443. With reference to tchat issue, members of the Committee wished to receive
information on the position of aliens in Australia, pursuant to the Committee's
general comment No. 15 (27), and on the applicatisn of the conditions for refusal
of a passport, including the number of auch refusals. Members also wished to know
whether appeals against deportation orders had suspensive effect and whether, in
deporting an alien couple who had stayed beyond the authorized time-1imit for their
visit and who had had a child in Australia, the Government was not, in effect,
requiring an Australian citizen - the child - to leave the country of hia
nationality,.

444. In his reply, tho representative of the State party explained that under
Australian law any individual, whether or not he was a citizen, could bring an
action in court to defend his legal interests. Similarly, an alien charged with an
offence was in the same position as a citizen. The fact that a conviction might
lead to deportation was not considered to be discriminatory. Australian law
allowed an alien, lawfully within Australia but subject to deportation, to
challenge that deportation in the Federal Court and to appeal to the High Court if
granted leave. Under the Passports Act of 1938, the Minister could refuse a
passport, but his decision was appealable. No record of refused passports was
maintained, but refusals were extremely rare and probably there had bevn none
vitnin the pust five years. The courts could and 4id issue interim injuctions to
prevent deportation until the relevant appeal was heard. Regarding the deportation
of an alien couple with an Australian-born child, the representative said that
Australia's non-discriminatory immigration policy, based on skills, employment in
Auastralia and family tiea, was subject to abuse, since aliens who gave birth to a
child in Australia could invoke the child's citizenship as grounds for remainiung in
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the country. However, the Human Rights and Equal Opportunity Commission was
continuing tuv pursue the examination of the issue with the Government.

Right to privacy

445. With reqgard to that issue, members of the Committee wished to know what the
term "prescribed authority", mentioned in the report meant, whether licensed
commercial and inquiry agents were authorized to monitor personal conversations by
means of a listening device, whether there had been any developments in Parliament
with respect to draft legislation relating to privacy and data protection and why
the recent attempt to simplify an¢ unify the defamation laws had failed. Members
also wished to know whether the Privacy Bill that had recently been introduced in
Parliament would provide for the general protection of privacy, including
regulation of data collection by private individuals end businesses as well as by
government agencies, what specific remedles were available in cases of violation of
the right to privacy and how the Statement of Principles of the Australian Press
Courcil and the Code of Ethics affected the audio-visual media.

446. In responding, the represantative of the State party explained that the
Attorney-General was the "prescribed authority" in cases involving national
security and a judge of the State Supreme Court was the authority in matters
involving narcotic offences. Under foderal law, it was an offence for commercial
and inquiry agents to intercept telecommunications by the use of listening
devices. The use of listening or recording devices to monitor or record personal
conversations was a matter regulated by State law, he stated, and legal provisions
varied from State to State except that, in general, a conversation could be
recorded or monitored only by a person who was party to it and with the consent of
the other party or parties. The Privacy Bill and related legislation were
reintroduced in the House of Representatives in September 1987 and a Senate
committee was also currently considering proposals relating to a national
identification system, privacy legislation and data protection. On

29 Septomber 1987, the Prime Minister had announced that the Government would not
be proceeding with the Auatralian Card legislation but would guv ahead with privacy
legislation and proposals to establish a Data Protection Agency. It was very
difficult to achieve uniformity in the area of defamation and the situation
remained unsatisfactory in that respect.

447. The Privacy Bill was limited to federal matters and was not designed to
regulate the collection of personal information by individuals and businesses. The
right to privacy beinc a new area of jurisdiction, the relevant federal and State
legislation was sti1ll in the process of being sorted out. The Principles of the
Australian Press Council were non-legal in nature and purely voluntary. Visual
media, on the other hand, were governed by legal standards estazblished by the
Australian Broadcasting Tribunal. General remedies protecting the right to privacy
included the right of access to records held by federal agencies, as proviaed for
under the Freedom of Information Act, and the right of access to data protection
agencies, as set forth in the Human Rights and Equal Opportunity Commission Act and
the Privacy Bill.

Freedom of expression. prohibition of war propaganda and of advocacy of national,
racial or religious hatred

448. With reference to those issues, members of the Committee wished to know
whether the Government had taken any decision to prohibit, through legislation, the
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dissemination of racist propaganda and, if so, what provisions such legislation
contained. Members also wished to receive additional information on the status and
composition of the Australian Press Council and the procedure for the renewal of
broadcasting licences. They also wished to know about the Australian Broadcasting
Corporation's policy of neutrality and asked whether it could be chall nged before
the Australian Broadcasting Tribunal or the courts.

449. In his reply, the representati.e of the State party said that his Government
had some difficulty with any proposals that would restrict freedom of speech and
had, accordingly, maintained a reservation to article 19 of the Covenant. The
whole issue of restricting freedom of expression had been examined by the former
Human Rights Commission and was under active consideration at the federal level.
Applications for the renewal of broadcasting ticences were considered at a public
inquiry by the Australian Broadcasting Tribunal, which inquired, in particular
into the applicant's record with respect to the fair presentation of public
issues. The Australian Broadcasting Corporation's policy of neutrality, which
consisted of presenting opposing points of view, was protected by legislation and
bolstered by tradition. The Corporation d4id not come under the jurisdiction of the
Tribunal. The Australian Press Council was a voluntary body composed of managers
of the leading newspapers and its role was to consider complaints from the public
and to guard against offensive reporting.

Freedom of asgembly and association

450. With reference to that issus, members of the Committee reques’' ;d clarification
of the legal situation on peaceful assembly in Australia and aske: whether it was
consistent with the Government's obligations under the Covenant. They also asked
for an elaboration of the circumstances which led to the deregistration of the
Builders Labourers’ Federation and inquired whether there was any judicial remedy
in cases where an industrial union was deregistered and what measures had been
taken to presvent abuse of laws relating to freedom of association.

451. In his reply, the representative of the State party explained that under
common law the rights of peacefuvl assembly and freedom of association could be
exercised, subject only to restricticnus based on public order and public safety.
Statutory provisions required the organizers of public assemblies to notify the
public authorities of proposed assemblies and processions and to enable those
authorities to object to or prohibit such assemblies in the interest of public
order. The scope for judiclal, and administrative review of such decisions varied
from State to State. In certain respects, the laws of the States could be amended
to bring them more clodely into line with the Covenant. Regarding the
deregistration of the Euilders Labourers' Federation, the Australian Conciliation
and Arbitration Commmission had found that the Federation had, on numerous
occasions, committed fundamental breaches of industrial agreements and of
undertakings given to the Industrial Registrar, employers, the Minister of
Employment and Industrial Relations and the Commission itself. Deregistration did
not restrict freedom of association at all, since ‘he position of trade unions even
outside the industrial system - outside the Australian conciliation and arbitration
system - was fully guaranteed under law. Deregistration simply removed the
privilege of taking part in the arbitration system. It was always possible for
actions to be challenged in the courts and, in the case of the Builders Labourers'
Federation, several such challenges had in fact been made, all of them
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unsucceasfully. The Commonwealth Crimea Act had nuver been used agai.st trade
unions, even in extreme circumstances, and had not led to any infringement of
rights.

Right to participate in public affairs

452. With reference to that issue, members of the Committee requested clarification
of the measures taken that had enabled Australia xo withdraw its reservation to
article 25 (b) of the Covenant, as well as of the factors responsible for the form
of weighted voting that was in effect in Australia. Members also wished to know
what progress had been made in implementing the equal employment opportunities
programmes required by the Public Service Act and what the position was with
respect to equal employment opportunity in the public service at the State level.

453. In his reply, the representative of the State party explained that no
particular mcasure had been taken to make the witlhdrawal of the reservation
possible and that its removal had follcwed a review of all the reservations and
declarations made by Australia and consultations with the governments of the States
and the Northern Territory. The Government had observed that the withdrawal of
that interpretative declaration would nout imposa any additional international
obligations on Australia and considered that its retention would have been
undesirable, since it might have suggested that Australia did not give its
unqualified support to the important principles embodied in article 25 (b). It was
the policy of the Australian Government to favour the one-vote-one-valuc system
and, despite continuing controversy over the issue, there was a clear move towards
that standard throvghout the electoral system. The Attorney-General was
considering a referandum on the subject during the current year. The origin of the
existing system, which also took various factors other than population into account
in determining electoral roles, was probably geographic=l, reflecting ihe fact that
Australia was an enormous country wheres some very iarge electoral districts were
sparsely populated. All federal departments had affirmative action programmes to
achiove equal employment opportunity and the greatest progress to date had been
made with respect to the advancement of women, Aboriginals and Torres Strait
Islanders. The States had not laid down similar requirements in respact of their
own public services departments.

Rights of minorities

454. With regard to that issue, members of the Committee wished to rr-~elve
sdditional information concerning affirmative action measures adoptaa 'na the
economic and cultural spheres in favour of aboriginals 1living bcth inside and
outside Aboriginal communities and concerning the ressons for the remaval from
section 51 (XXVI) of the Constitution of the clause referring to the ‘boriginal
race. Members also wished to know whether the Government had any plans to
establish an electoral Aboriginal commission and to address the issue 0f Aboriginal
land rights, what percentages of the total budget had been allocated to the Miniastry
of Aboriginal Affairs, whethar Aboriginals had a language of their uvwn and if any
measures had been taken to promote its teaching and what kind of system had
replaced the earlier arraangements for the care of Aboriginal children which had
been characterized as “excessive intervention" by governmments. One member, who was
of the view that article 27 of the Covenant had never really b« an mesant to cover
indigenous people: but rather the religious and ethnic minorities of the kind
found in European countries, wished to know Australia‘'s views concerning the nued
for a separate convention covering the rights of autochthonous peoples.
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455. In hia response, the representative of the State party said that succassive
federal governments had taken special measures to accelerate access to services for
Ahoriginals and Torres Strait Islanders and to provide the basis for further
economi-:, social and ‘al advancement. The aim was to build = more secure future
for tho.e people and ¢ provide not only a solid foundation for future achievement,
but also choice of options not previously available. Significant improvements had
been made and increased assistance had been provided in such areas as health anA
legal services, education, employment and enterprise development, housing, land
rights and the protection of cultural heritage. Despite such achievements, much
remained to be done and many Aboriginal and Island people still lived in
unsatisfactory conditions. Section 51 (XXVI) of the Constitution had provided,
before it was amended in 1967, that Parliament could make laws with respect to the
people of any race other than the Aboriginal race. Aboriginals and Islanders had
been specifically excluded since they were considered to fall within the
jurisdiction of the individual States. The 1967 amendment. had removed that
discriminatory provision and had enabled the Commonwealtl Karliament to make
special laws for those groups, including the establishiment of a broad range of
assistance programmea. The Fedaral Government's plans to establish an elected
Aboriginal and Torres Strait Islander Commission, as well mas its policy with
respact to Aboriginal 1and rights, had been set out in a statement delivered o
Parliament on 10 December 1987 by the Minister for Aboriginal Affairs. Init.al
consultations with the groups concerned indicated general support for the principle
of establishivug such a commission as well as a desire for additional information on
key issues. A sories of follow-up meetings were to be held as soon as possible
with a view to receiving further feedback rega.ding those issues,

456. The Minist:y of Aboriginal Affairs had been allocated some $A 394 milliour in
the 1987/88 budget, to be divided among a wide range of leyal, social and cultural
programmes. There were several hundred Aboriginal dialects, and the Australian
Institute for Aboriginal Studies had programmes to preserve them and teach them in
the schools. It was now ackrowledged that the public policy regarding the care of
Aboriginal children, particularly during the post-war period, had bcn a serious
mistake. The practice of taking Aboriginal children away from their parents and
placing them in foster homes or institutions had been extremely offensive to
tboriginal and Island communities. Tbe erroneous and paternalistic view on which
that practice had been based had been replaced by the recognition that Aboriginal
people should be treated like enyone eslse.

457. "sqarding the need for s separate convention applying tu Aboriginals, the
representative said that Australia had from the outset actively supported the
Working Group on Indigenous Populations, which was drafting principles and minimum
international standards applicable to indigenous populations. 7The Working Group
was making a very useful contribution by focusing on those aspects that were
distinctly applicable to indigenous populations and taking care not to undercut the
existing framework. Australia had also been closely involved in the negotiations
within the Sub-Commission on Prevention of Discrimination and Protection of
Minorities relating to the drafting of a declaration on the rights of minorities.
There could be no question, however, of the Covenant's central importance.

General observations

458. Members of the Committee expressed appreciation to the delegation of
Australia, noting that the answers to the Committee's questions had been frank and
complete and that the Committee's dialogue with the delegation has been
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satisfactory frum every point ot view. Several members expressed their great
appraciation for the vigour with which the Humai. Rights and Equal Opportunity
Conmission was carrying out its mandate. The Committee felt that the creation of
institutions such as the Commission could also prove invaluable to other countries
in their efforts to promote equality of opportunity for disadvantaged and minority
groups. The Committme noted that the situation of the Aboriginal people in
Australia continued to present a real problem and walcomeé the fact that the
Government had frankly acknowledged the persiscence of many difficulties in that
regard and was endeavouring to deal with them.

459. The representative of the State party said that his delegation has found the
proceedings instructive, useful and fruitful and assured the Committee that its
comments, which would provide a new element in an already lively debate in his
country on how best to protect human rights, would be brought to the attention of
the Australian authorities. Australia was aware that there was still room for
improvement in its treatment of human rights, but the representative believed that
his country's record was on a par with that of any other country in the world.

460. In concluding the consideration of the second periodic repurt of Australia,
the Chairman uvnce again thanked the delegation for engaging in an excremely
constructive dialogue with the Committee. The ability and willingness of each
member of the Aratralian delegation to respond to the many questions that nad been
raised was particularly appreciated.

Belgium

46i. The Committee considered the initial report of Belgium (CCPR/C/31/Ad4.3) at
its 815th, 276th, 82lst and 822nd meetings, held on 12 and 15 July 1978
(CCPR/C/SR.815 and 816, 821 and 822),

462. The report was introduced by the representative of the State party who,
underscoring the long national tradition of respect for human rights, stated that
an extensive campaign to disseminace the text of the Covenant in several languages
had been conducted prior to its rat.ificatiun by Belgium on the occasion of the
thirtieth anniversary of the Universal Declaration of Human Rights. That tradition
had been fur*her screngthened by the increasingly important role played by the
right of individual recourse to the organs set up by the European Convention on
Human Rights. He emphasized that his Government intended to ratify the Optional
I’rotoccl to the Iutarnational Covenant on Civil and Political Rights and make the
declaration provided for in article 14 of the International Convention on the
Elimination of All Forms of Racial Discriminaticn.

463. The represencative then referred to certain legislation in force when the
report had been drafted. He describ~d the relevant provisions relatiug to
compensation for unlawful arrest or detention, religious freedom and the protection
of ideologlical and philosophical minorities. 1In connection with the latter, he
drew particular attention to the most recent report of the National Commission of
the Cultural Pact containing statistical information on the complaints lodged
concerning violations of the law known as the "Cultural Pact".

464. With regard to new developments which had occurred since the rsport had been
drafted, the representative outlined the reforms being undertaken at the level of
each community in respect of the legal protection of young pecple. Similarly, he
drew attention to the Act of 14 July 1987 relating to the procedure for recognition
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of the status of political refugees which, inter alla, had extended the scope of
activities of the Generrl Commission or. Refugees and Stateless Persons. Lastly, he
referred to the reform of the law on filiation, the main object of which was to
abolish any hierarchy and any discrimination among filiations, and which had been
carried out by adoption of the Act of 31 March 1987.

46%. The members of the Committee welco.ned the report, which contained much
information and had been drafted strictly in conformity with the Committee's
general guidelines on the form and content of reportes. They also expressed
particular satisfaction at the informaticn furnished by the representative of
Belgium in his introductory statement. They considered, however, that the report
could have laid greater stress on the factors and, possibly, the difficulties
affecting the implementation of the Covenant and particularly those stemming from
the country's multi-ethnic and multi-cultural character. They also wished to have
additional information on any difficulties that might have been experienced by
Belgium in respect of its obligation to submit reports uader the various
international human rights instruments ratified by it, and more particularly the
Covenant, as well as on the way their preparation was organized in Belgium.
Finally, members pointed out that the general comments adopted by the Committee had
not given rise to sufficient observations in the report.

466. Referring to article 1 of the Covenant, members wished to have information on
Belgium’'s position in respect of apartheid and the right of the peoples of Namibia
and Palestine to self-determination. In that regard it was asked whether economic
sanctions had been adopted again . the South African apartheid régime.

467. With regard to article 2 of the Covenaat, members of the Committee wished to
receive additional information on the prohibition of discrimination on ygrounds of
race and language. In particular, they inquired about the respective spheres of
competence of the communities and regions in Belgium and the exact status,
composition and powers of tho Nationz! Commission of the Cultural Pact. Moreover,
noting that Belgium had many foreigners on its territory, particularly migrant
workers, they inquired to what extent the principle of equality before the law,
defined in article 26 of the Covenant, was guaranteed to them and what the
exceptional cases, referred to in article 128 of the Constitution were, in which
they did not enjoy the same rights as nationals. Further, members wondered
whether the distinction Arawn between foreign minors and Belgian minors in the
implementation of the law providing for the social and judicial protection of young
persons might not lead to discrinination. Lastly, clarification was sought as to
the representation of the various ideological and philosophical trends in the
composition of the management or administration of cultural institutions, services
and facilities.

468. The members of the Committee also wished to have more detailed information on
the leyal status of the international instruments relating to human rights, and
more especially the Covenant, in Belgian internal law. In particular, they
inquired about the place occupied by the Covenant within the 3elgian legal order
and asked whether there was a system to monitor the constitutionality of laws and
which authorities were compstent to interpret the provisions of the Covenant and
settle any conflicts between them and the provisions of internal law. Noting a
divergence of opinion between the Court of Cassation, on the one hand, and the
Government and the Councll of State, on the other, they inquired whether the
prosisions of the Covenant wore directly applicable. Moreover, members indicated
their concern about the apparent difference in status between the Covenant and the
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European Convention on Human Rights, and requested additional information on the
reservation deposited at the time of ratification, whereby articles 19, 21, and 22
of the Covenant were applied in conformity with articles 10 and 11 of tho European
Convention. In addition, it was asked what the limitations on the competence of
the courts were in cases of a political nature, whether the spacial régime for
ministers mentioned in articles 90 and 134 of the Constitution applied only to
questions nf impeachment or whether it afforded wider protection for ministers
against legal proceedings, what the dividing line was between civil and political
rights and whether there were any administrative decisions which could not be
contested beforr a court. Lastly, it was asked whether measures had been taken to
give wide publicity in all official languages to the provisions of the Covenant in
schools and universities and to the police.

469. With reference to article 3 of the Covenant, members of the Committee wished
to have statistical informaticn on the proportion of women in the main institutions
of the State. Questions were also raised regarding the scope of application of the
limitation provided in respect of employment in educational establishmunts and the
practical consequences of thy withdrawal by Belgium of one of its reservations to
the Convention on the Political Rights of Women. It was also asked whether an
amendment of the constitutional provision restricting the exercise of royal powers
to men, which had led Belgium to enter a reservation to that provision of the
Covenant, was envisaged.

470. With regard to article 4 of the Covenant, members of the Committie inquired
why, in time of war, aliens could be remcved from certain places evewn if they were
not. nationals of an enemy country.

471. With reference to article 6 of the Covenant, members of the Committee wizhed
to know why Belgian legislatinn, under which a minor over the age of 16 could incur
the death penalty, had not been brought into line with the Covenant and how often
the death penalty provided for in the Military Penal Code had been carried out.
Observing that the death penalty was in fact not applied, a member aisked why
capital punishment had not been abolished. Referring to general comments

Nos. 6 (16) and 14 (23) of the Committee, members also wished to receive additional
information regarding the measures taken by the Government in order to reduce
infant mortality, increase life expectancy and combat malnutrition and epidemics.

472. In connection with articles 7 and 10 of the Covenant, members of the Commitee
asked what remedies were available to persons claiming that they were tortured,
whether provision was made in Belgian legislation to ensure that any statement
obtained under torture was not used as evidence in any proceedings and how many
police officers, prison warders and other public officials had been charged and
convicted for the physica: torture c¢f a person. More detailed information was also
requested on the treatment of transsexuals, the implicit permission for organ
transplants given by the donor or his family and the situation of the patient in
the context of psychiatric treatment and medical experiments. It was also asked
what the functions and composition of the administrative commissions attached to
each prison establi:siment were, what the conditions of detention for minors were
and, in particular, whether they were held separately rfrom adults, why there was no
total separation between unconvicted persons and convicted persons, whether Belgium
had problems of over-population in prisons, how soon the family of the accused was
informed in case ot a prohibitior on commurication and whether the conditions
governing life imprisonment varied depending on whether it was handed down directly
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by the courts or resulted from the commutation of the death penalty handed down b,
a civil or miiitary court.

473. With regard to article 9 of the Covenrat, additional information was requested
on the recourses available to persons deprived of their freedom, the system of
cvelease on security, particularly in the case of security paid by a third person,
the maxiwum duration ot pre-trial detention, the average time-span between the
arrest of an accused person and his trial at first instance and the reasons why a
person committed for trial might not communicate with his counsel before the first
hearing. Lastly, further information was sought on the other types of deprivation
of liberty mentioned in the report such as administrative detention or custody.

474. With regard to article 1 of the Covenant, additional information was
requested on imprisonment for debt under Belgian law.

475. With reference to article 12 of the Covenant, members of the Committee asked
what the sitnation was in respect of the status of aliens in Belgium and what
problems ané difficulties had arisen in practice. In particular, further
information was sought as to whether it was possible to derogate from the right of
an alien freely to choose his residence and it was asked whether any suc.
proviaions fell within the framework of the exceptions listed in article 12,
paragraph 3.

476. With regard to article 13 of the Covenant, concern was expressed ovar the
recext expulsion of foreigner.s of Asian origin and, in that connection, it was
asked what provisions had bee.: made for appeal against such decisions.

477. With respect to article 14 of the Covenant, members of the Committee wished to
secure more info»  _jon about the representation of the three Belgian linguistic
communities tn the Courc of Cassation, the organization of the bar, the syatem of
legal aid, the clrcumstances and conditions in whicn a judgs might be dismissed or
suspended. the system of remuneration of judges, the procedure applicable to minors
and, particularly, the puvriod of time during which provisional measures might be
taken before the hearing by the childrru's judge. Lastly, one member pointed ocut
that the term "proof of innocence" used in the Act of 20 April 1974 seemed to Le
incompatible with the principle of preav:ption of innocence provided for under the
Covenant.

478. Regarding article 16 of the Covenant, further information was sought
concerning the procedure of "judicial interdiction" mentioned in the report.

479. With regard to article 17 of the Covenant, tne members pointed out that the
Committee had adopted general comment No. 16 (32) at its thirty-second session. In
that conne.tion, they tsked what interpretation was given by Belgium to the terms
“family" 2nd “domicile”, what Belgium’'s practice was in respect of the automatic
processing of personal data and what rights individuals had in that regard, whether
individual petitions had been brought and what their consequences had bee¢
Additional information was also requested on the suppressicn of telegraph ..ad
telephone communications and on the difference of treatment that appeared to exist
betwasn Belgian minors and foreign minors in the protection of their private life.

480. In relation to article 18 of the Covenant, members wished to receive

additional uformation concerning the relijgious denominations recognized in
Belgium, the rights enjoyed by non-recognized denominations and the criterion of
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national interest on which the granting of legal recognition wezs based. One member
also inquired about the situation of conacientious objectors with regard to access
to civil service posts and askeld whether compulsory voting was compatible with
article 18, paragraph 2, of the (ovenant.

481. With reference to article 1% of the Covenant, some members asked whether
Belgium had enacted legislaticn concerning the dissemination of inforiation by the
suthorities.

482, With reference to articles 21 and 22 of the Covenant, some members asked for
further particulars concerning the restrictions applied to public open-air
meetings. They also asked whaother action had been taken to give effect to the
recommendations of the International Labour Organisation concerning the settlement
of industrial disputes, and whether military personnel alone were denied the right
to strike.

483. With reference to article 23 of the Covenant, it was asked whether the
amendments made in the legislation concerning descents had abolished all difference
of treatment between children born out of wedlock and those born in wedlock. It
was wondered why active members of the police force could not contract marriage
unless previously authorized to dc so and whether there were any other exceptions
to article 23 of the Covensnt, and it was asked what the Belgiean view of the best
interests of the child was, especially where they might be held to conflict with
the interests of a parent,

484. With regard to article 25 of the Covenant, it was asked to what extent aliens,
and, and more specifically migrant workers, had an opportunity of participating in
public l1ife. 8o far as compulsory voting was concerned further particulars were
requested concerning penalties applicable to citizens who 4id not vote.

485. With reference to article 27 of the Covenant, the members regretted that the
subject had not been elaborated more fully in Belgium's report. In that respect
they asked, jnter alia. for particulars concerning the enjoyment by minorities of
the rights guaranteed by the Covenant, the effect of linguistic differences on
civil and jolitical rights, and the meaning of the terms "ideological and
philosophical minorities" mentioned in article 6 (b) of the Constitution.

486. In reply to questions asked by members of the Committee concerning
difficulties encountered by Belgium in preparing its initial report, the
representative of the State party explained that changes had occurred in some of
the services concerned and that in addition, because the task was a novel one, the
officials responsible had had to change their methods of work. Furthermore, the
report had been dr»“*»1 in co-operation with various ministerial departments and
services, including (- r+ responsible for justice and foreign affairs, with the
consequence that the proress had taken quite a long time. Despite the difficulties
it had had to contend with, the Belgian Government stressed that the systam of
submitting reports had the merit of encouraging the States party to carry out a
kind of examination of conscience demanded by thc¢ international community.
Nevertheless, the Government hoped that the forthcoming meeting of preasiding
officers of the bodies set up under human rights instruments would consider in
detail measures that might be adopted in order to improve in certain respects the
procedure of preparation and s bmission of reports by Stute authorities.
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487. Referring to the questioni concerning his country'’'s position with respect to
apartheid and peoples' rights to self-determination, the representative streassed
that the apartheid pollcy in South Africa was in utter conflict with the most
fundamental human rights. Nevertheless, it was Belgium's consistent policy to
décline to apply comprehensive economic sanctions; it preferred to use, as a
political signal, any means of pressure at the disposal of the intermational
community. Regarding the application of the sanctions ordered by the United
Nations, he said that Belgium's position might change if South Africa failed to
heed the appeals addressed to it. 8o far as the Namibian and Palestinian peoples
were concerned, he said that Belgium's position was based on Security Council
resolution 435 (1978) andA on the Venice Declaration of the Fiater members of the
European Community, respectively.

488. Regarding the problems connected with discrimination based on race or
language, he referred, first, to the various reports submitted since 1978 to the
Committee on the Elimination of Racial Discrimination and explained the provisions
of the 1981 Act concerning the prevention and punishment of racist and xenophobic
agitation and utterances. With regard to the language problem in Belgium, he drew
attention to the three stages in the process of institutional reform., The firsat
kad been the 1970 Constitution which had recognized the existence of cultural
communities, lauguage groups and economic regions: French, Dutch and German
regions and a bilingual region for Brusselu, together with three socio-economic
regions - Walloon, Flemish and for Brussels - had thus benn created. The second
stage had beaen the 1980 constitutional reform which had extended the powers of the
communities and established a court of arbitration to settle conflicts between
national laws and community or rogional decrees. Following a prolonged political
crisis, a new adjustment was under Adiscusasion furthering the above-mentioned
trends. Lastly, with regard to the special status of the eight communes along the
language frontier between the Flemish and Walloon communities, he drew attenio. to
the significant differences in the concepts of law of the Dutch-speaking and
French-speaking communities.

489. In reply to other questions concerning equality before the law and
non-discrimination, he explained that under article 128 of the Constitution thece
were certain exceptions to the equality of treatment of aliens and nationals. For
example, only certain categories of alien were eligible for the benefit of judicial
assistance, and only non-profit-making associations, at least three fifths »f whose
members were Belgians or ziiens entered in the population register and living in
the territory, could claim their rights and obligations with respect to third
parties. Similarly, certain restrictions were applicable with respect to
deprivation of liberty and the right to vote and to be eligible for office. He
added that there was a possibility of discrimination between foreign minors and
Belgian minors, depending on the attitude take: by the courts. Some judges held
that they had jurisdiction with respect to aliens under the age of 21 years by
reason of their personal status, whereas others applied the legislation concerning
the protection of young persons. This discrimination should however disappear, i~r
parliament was considering a bill that would fix the age of majority at 18 years.

490. In reply to a number of questions concerning the status of the Covenant in
Belgian law, he explained that traditionally Belgian doctrine was divided into two
opposing schools of thought, known respectively as the dualist and the monist
school. In order that it should be operative in domestic law a treaty must first
have been "received" according to a specific procedure and must have been ratified
by the King. Having been ratified and having been published in the Mgoniteur belge.
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the Covenant had accordingly become part of Belgian domestic law. Nevertheless, in
orderto produce its effects in internal law a treaty must furthcrmore have a legal
object and its provisions must be directly applicable. Since the Covenant Aid not
contain any provision expressly specifying that last point, it was for the court to
determine whether a rule of the Covenant produced direct effects for the benefit of
individuals. It was in keeping with that attitude that on 17 January 1984 the
Court of Cassation had ruled that article 9, paragraph 2, of the Covenant was
directly applicable - a ruling conflicting with the view of the Council of State
and the Governmant ¥ the time. Furtlrermore, an international norm producing
direct effects prevs!isd cver rules of domestic law, even those enacted
subsequently. Refyrriny to the status of the Covenant and of the European
Convention, he explainud that neither of the two instruments was subordinate to the
other, even though the pubLlic and practitioners of law were more aware of the
European instrument because it had been ratified earlier and providcd for different
machinery.

49i. In reply to other gquestions in connection with article 2 of the Covenant, he
gave an explanation concerning the legislative provisions which made an exception
regarding the institution of criminal proceedings against ministers. The object of
those provisions was to avoid a situation in which ministers might Le exposed to
the risk of large numbers of judicial proceedings by reason of the exercise of
their functions, and to leave it to the highest court of the land to deal with
problems requiring careful consideration. The provisions had only rarely been
applied. He added that penalties other than removal from office were prescribed by
the Penal Code, that the demarcation betwesen civil rights and political righre had
become very complex, inasmuch as the citisen possessed more and more political
rights as a beneficlary of services provided by the State, that the Council of
State issued its rulings by means of orders on applications to set aside acts under
regulations by the administrative authorities, that the Belgian Government had
taken all necessary action to publicize information relating to che Covenant, and
that human rights were given great prominence in the programmes of training of
pupils, students, the military, the gendarmerie and the police.

492. In reply to questions in connection with article 3 of the Covenant, he
provided a large number of statistical data showing the increase in the number of
women holding .esponsible posts in the various agencies of the State. Regarding
State establishments of supervised education and observation centres, he said that
the aupervisory personnel had .0 be of the same sex as the minors entrusted to
them. With regard to the withdrawal of a reservation made by Belgium to the
Convention on the Political Rights of Women, he said that, under the International
Labour Conventions, special provisions might still be prescribed, according to the
sex of the person concerned, regarding access to certain jobs, in the light of the
working conditions. Lastly, referring to the provision debarring women from
acceding to the throne, he explained that that was one of the provisions of the
Constitution proposed to be smended and that for historic reasons questions
relating to the royal family had always been very delicate.

493. With reference to article 4 of the Covenant, he explained that the statutory

provisions concerning the removal of aliens in time of war dated from the Second
World War; those provisions were to be reviewed.

115-




494. In reply to questions asked by members concernlng article 6 of the Covenant,
he explained that, as the death penalty was no longer enforced in Belgium, it had
never been envisaged to repeal the provisions under which a minor over the age of
16 years might be liable to that penalty. Besides, in time of peace the death
penalty was invariabiy commuted, whether the person concerned was a member of the
armed forces or u civilian, into imprisonment for 1ife. The possible ratification
of Protocol No. 7 to the European Convention on Human Rights concerning the

- abolition of the death penalty was under consideration. That was, however, a
delicate question since the authorities were fearful of reviving a dispute which
was no longer topical and which might have unforeseen repercussions.

495. In reply to questions asked by members in connection with articles 7 and 10 of
the Covenant, he explained that, regarding confessions that might have been
extracted under torture, the person concerned could withdraw the confession at any
time and that the judge evaluated the situation as a whole according to his
conscience. So far as the authorities were aware, only onm or two cases of
torture, in the mitigated meaning of the term, were reported in any one year; the
persons responsible had been reprimanded or suspended from offi-e or dismissed. He
added some particulars concerning the treatment of transgexuals and the
consequential change in personal status. An Act dated 13 June 1986 concerning
organ transplants had entered into force; it stated that, in the event of the
removal of an organ from a living person, the knowing consent of the donor was
required; whereas, in the case of the removal of an organ from a corpse, consent
was presumed, since transplants were prohibited only in cases where there was an
objection in writing. On the protection of persons suffering from mental diseases,
he said that such a person, with respect to whom a judicial decision had been made
and who had accordingly been committed to the psychiatric section of a prison
establishment, was free to apply for discharge on the basis of a medical report by
a doctor of his choice and was free to use any legal remedies to produce evidence
of his state of health. Furthermore, a psychiatrist could recommend that a patient
should be treated outside a psychiatric establishment if the family or friends of
the patient provided support. He added that, so far as medical experiments were
concerned, the knowing consent of the person concerncd was likewise required, and
in uny case such experiments on prisoners were prohibited.

496. In reply to other questions asked by membars concerning conditions of
detention, he explained that the administrative committee attached to every
penetantiary establishment included among its members - depending on the size of
the establishment - between three and nine members appointed for six years by the
Minigter of Justice; the Procureur du Roi and the burgomaster were ex officio
members of such Committees. They communicated to the Minister any relevent
information and proposals and performed the function of supervising the conditions
of detention. In addition, in pursuance of a decision by the European Court of
Human Rights, the legislation concerning the detention of minors would be amended.
In general it was the object of the authorities to reduce the prison population
through early discharge, the possible abolitiun of short-term sentences, an
adjustment of the terms of imprisonment, and recourse to alternative penalties. An
order bauning all communication could not ba made by a judge for a period exceeding
three days, such period not being renewable; such an order applied to all persons
concerned, including the prisoner's lawyer, and the prisoner and his family were
informed accordingly. He added that, in csses where the death penalty was
commuted, the legal regime applied, including the rules governing conditional
release, was the sume as that applicable to a sentence of 1ife imprisonment.
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497. With reference to article 9 of the Covenant, he stated that the court of
summary jurisdiction was henceforth empowered to determine whether a particular
case of detention contravened the law. As a consequence, the time-limits had
become very short, since the summary jurisdiction procedure was extremely rapid.
Bail required for the purpose of obtaining a person's release could be posted by a
third party. There was no specific rule concerning the duration of detention
pending trail; such detention might continue as long as there were grounds for it
in the light of the public interest and security. Nevertheless, the Government
intended to review the legislation concerning the grounds for detention pending
trial as appraised by the court and the rules concerning the duration of wuch
detention. Any person detained was entitled to contact a lawyer immediately after
the first hearing by the court, which had to take place within 24 hours. So far as
other kinds of deprivation of liberty were concerned, the representative explained
that an Act of 11 February 1988 provided additional safeguards with respect to
custody or administrativ. detention.

498. In reply to guestions in connection with article 12 of the Covenant, he
explained that a Royal Order dated 7 May 1985 had forbidden aliens to settle in six
communes of the Brussels urban area, the reasons for the ban including financial
constraints, the cbsolete state of the dwellings and the lack of infrastructure.
Thé answer to the question whether the enactment, pursuant to which exceptions
could be made to the principle of an alien's freedom to choose his residence, was
compatible with the relevant provisions of the Covenant depanded on how the
expression "public interest” and "ordre public" used in the relevant provision were
interpreted.

499. With reference to article 14 of the Covenant, he explained that the Court of
Cassation was composed of 26 judges, of whom 13 were Dutch-speaking and 13
French-speaking. With regard to the independence of the judiciary, he stated that
the Government had no means of exerting p: :ssure on judges, that judges were
appointed for life, that they could not be moved without their consent, and that
their salaries were fixed by law. Belgian law fully respected the principles that
an accused was invariably presumed to be innocent and that the onus of proof fell
on the prosecution.

500. Commenting on questione raiged under article 17 of the Covenant, the
reprssentative stated that wire-tapping was formally prohibited, that in a court of
law a judge could obtain information on the times, the names of callerg and
subgsccibere and the number of calls, but that the content of telephone
conversations remained confidential, and that the national register contained data
such as name, date of birth, place of birth and sex.

501. In reply to questions asked by members of the Committee concerning article 18
of the Covensnt, he stated that the six religions recognised were the Catholic,
Protestant, Isrselite, Anglican, Islamic and Orthodox religions, the decisive test
being the number of persons practising the religion in quostion in Belgium. The
80le consequence of ths statutory recognition of a religion was that the State poid
the salaries of the ministers of religion and established the appropriate managment
bodies; the State had no right to intervene in other matters and all other
religions could be freely practised and professed. He added that conscientious
objectors who respected the obligations implicit in their status were dsemed to
fulfil the statutory conditions concerning access to the public service. 8o far as
compulsory voting was concerned, he stated that that requirement was not
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incompatible with paragraph 2 of the article in question, for it was open to the
electors at any time to deposi: a blank or void ballot paper.

502. With reference to article 19 of the Covenant, he stated that, despite
differences of opinion on the subject, the Belgian Government was planning to make
provicion in the Constitution for the principle that administrative actions must be
public and substantiated by reasons, and to improve the relationship between
members of the public and the authorities.

503. Regarding questions raised under articles 21 and 22 of the Covenant, the
represantative stated that no preference was given to the negotiation procedure
rather than the dialogue procedure in dealings between the authorities and
trade-union organisations. Although in theory the law forbade Relgian civil
servants from striking, in actual practice they had resorted to strike.

504. Replying to questions asked under article 23 of the Covenant, the
representative said that in the case of divorce the interests of the children took
precedence over those of the parents. In addition, he explained that it was
essential that the spouses of police officers should be above suspicion; therefore,
the marriage of a member of the police force had to be authoriszed by the commanding
officer.

505. With respect to article 25 of the Covenant, he stated that the penalties
applicable to persons who did not appear at the voting stations were very mild and
rarely enforced.

506. The members of the Committee warmly thanked the representative of Belgium for
having answered most of the questions in such detail; it was noted, however, that
some of those questions had not been touched upon or called for a more specific
answer. They expressed the hope that the second periodic report would contain the
necessary information and clarifications.

507. The Chairman expressed his thanks to the delegation of Belgium both for the
information provided and for the clear and objective answers given to questinns
asked by members.

Colombia

508. The Committee considered the second periodic report of Colombia
(CCPR/C/39/Add.6/Rev.1l) at its 817th to 820th and 822nd meetings held from 13 to
15 July 1988 (CCPR/C/SR.817-820 and 822).

509. The report was introduced by the representative of the State party who gave a
general idea of the economic, social and political situation in Colombia, its
constitutional and institutional evolution, the considerable changes that had
occurred in Colombian sc:iety as a result of rapid evolution and the problems
stemming therefrom, which the Government was endeavouring to cope with while
respecting the democratic political tradition, the rule of law and respect for
human rights.

510. The representntive of the State party referred to the difficulties arising
from economic restrictions, terrorism and drug traffickig encountered by the
Colombian Government in implementing the provisions of the Covenant and emphasized
that the current crisis in Colombia was not due to any aging of the national
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institutions, but rather to the structural changes which had becomz necessary in
the light of the economic realitiss of the contemporary world. 1Iu that difficult
situation, the Colombian Government, endeavouring to maintain the rule of law
despite adverssity, had launched a campaigin to promote human rights, particularly in
military institutions, schools and universities and legal and political circiles.

At the institutional level, a post of Presidential Adviser for Human Rights had
recently been established while a bill had been drafted on the office of the
pexrsonero (a kind of mediator appointed by a municipal council) and would be
submitted to parliament at its next session. He also mentioned that the Office of
the Presidential Adviser for Human Rights had, in co-operation with other
institutions, begun the establishment of a data bank which would make it possible
to centralize all information concerning the situation of citizens in regard to
human rights. In that connection, reference had been made to article 121 of the
Constitution with the indication that, from 1968 onwards, all decrees issued by the
President of the Republic by virtue of the powers conferred upon him by that
article were subject to automatic review for constitutionality. Lastly, the
representative of the State party declared that the Colombian Government was
determined to resolve all the difficulties encountered in the application of the
rights set forth in the Covenant in the democratic ways which it regarded as the
sole means of ensuring respect for fundamental rights and freedoms.

511. In that connection, members of the Committee asked for information concerning
the impact of the state of siege on the ezercise of the rights guaranteed by the
Covenant, particularly with regard to the functioning of the judicial system. They
asked whether there had been judicial decisions in which the Covenant had been
directly invoked before the courts and, if so, whether examples could be given.
Questions were asked about the procedure employed for the exercise of the right of
petition referred to in chapter ITI, paragraphs 12 to 14, of the report (concerning
article 2 of the Covenant), and whether a petitioner who had failed to obtain
satisfaction by means of that procedure could appeal to the courts. The members
also asked questions concerning the respective powers of the Government, parliament
and the courts when the state of siege was in force, the effects of decisions by
the Supreme Court declaring certain decrees and laws to be uncoanstitutional, the
position of the Covenant in relation to the Constitution, laws and decrees and the
effects of a declaration by the Supreme Court that a law or decree was incompatible
with the Covenant. Questions were also asked regarding the current state of the
bill amending article 121 of the Constitution and how the existing restrictions on
civil liberties would be rzduced if the state of siege currently in force were
replaced by a "state of alarm" or a "state of internal strife". It was also asked
what measures had been adopted to familiarize the general public with the
provisions of the Covenant and the Optional Protocol.

512. Furthermore, the members of the Committee asked questions concerning the
training of the members of the armed forces and police forces and their
sensitization to human rights problems and the role and influence of the
non-goveramental organizations in Colombia with regard to the protection of human
rights; it was also asked whether military courts existed in Colombia and, if so,
what their powers were, particularly during the state of siege, Additional
information was also requested on the actual organization of the state of siege
and, in particular, concerning the many legislative texts adopted in the context of
the state of siege which might entail derogations from some articles of the
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Covenant. It was asked whether current legislation permitted members of the armed
forces to be judged by military courts for acts not connected with their military
duties. It was also asked what happened if there was a contradiction between the
Covenant and domestic legislation and whether a citizen could appeal to a higher
court against any decision under that legislation which he considered to be in
violation of the provisions of the Covenant, whether the right of petition meant
the right to petition the courts and how many petitions had been submitted and what
their pature and outcome had been. Members also asked whether any specific
legislation had been enacted to incorporate the C.venant into the legal system of
Colombia, whether the Supreme Court had jurisdiction over cases in which domestic
law was at variance with the Covenant and whether it had given a ruling on any such
cases, and whether the Covenant took precedence over Colombiar legislation that
pre-dated it, over legislation promulgated subsequently and over emergency decrees
in respect ¢ rights that covld be derogated from under article 4 of the Covenant,
More information was requested about the decrees that h.d been enacted under the
state of siege, the area covered by them and how they affected the everyday life of
the people, how far the military courts complied with articles 4 and 19 of the
Covenant and what steps had been taken to ensure the independence and impartiality
of the judges of a higher military court. In connection with article 121 of the
Constitution, it was asked whether it was possible for all ministers to be hela
jointly responsible if the state of siege had been wrongly declared or improper
measures had been taken, and whether the responsibility of the President could be
challenged.

513. Replying to the gquestions by the members of the Committee, the repi.sentative
of the State party declared that article 121 had always been applied in Colombia
with full respect for the rights of the citizens. The procedure for implementing
that article had been described. It had been pointed out that there were laws
which could not be suspended, even during the state of siege, and relevant examples
had been quoted. At the same time, once the state of siege had been proclaimed,
the Government was empowered to take certain steps to restrict political
quarantees. Such steps were still automatically subject to the constitutionality
checks carried out by the Supreme Court. 1In the event that the Supreme Court
declared the provisions of a decree to be unconstitutional, they were no longer
applicable. Information concerning the bill to amend article 121 of the
Constitution had been supplied and, in particular, the Committee had been informed
that the bill provided for three separate situations, according to the degree of
seriousness and the nature of the circumstances, namely, "the state of alarm", “the
state of internal strife" and "the state of siege”, the last of which could be
proclaimed only in the case of foreign war or aggression. As for actual practice,
the representative of the State party said that recourse to article 121 of the
Constitution had never been genuinely linked with the state of siege. Restrictions
on freedom had been very minor and only temporary. It had been mentioned that the
state of siege proclaimed under article 121 of the Constitution did not affect the
operations of the judicial system. Since the provisions of the Covenant formed an
integral part of the Colombian juridical structure and legislative system, they
could be invoked before the courts. At least one case was known in which the
provisions of the Covenant had been invoked before the competent court: the
complaint had been judged admissible and the State had been sentenced to pay
compensation. As for the right of petition, not only Colombian citizens but also
foreigners had the right to submit petitions to the authorities. In some cases, a
petitioner who had not obtained satisfaction could appeal to the courts. The
effect of decisions by the Supreme Court declaring certain decrees and laws to be
unconstitutional were very important, since in that way the Supreme Court exercised

-120-



ongoing constitutional supervision of legislation: if the .Jourt declared a certain
instrument to be unconstitutional, it immmediately became null and void. The
measures adopted to familarize the general public and the members of the armed
forces, in particular, with the provisions of the Covenant had been described.

514. With respect to other questions raised by the members of the Committee, the
representative of the State party said that a conflict between domestic legislation
and the Covenant was unlikely to arise, because constitutional anrd legal texts in
Colombia had been drafted in line with t'.» provisions of the Covenant, that under
article 121 of the Constitution some laws could be suspended, but under no
circumstances could the death penalty be imposed and that the rights under
articles 6, 7, 8 and 15 of the Covenant were protected irrespective of the state of
siege. A detailed description was given of the role played hy the military forces
in the Colombia political system and, in that connection, it was stated that in
Colombia the military could not be considered to have become a "State within a
State", a force above the law. Since it was essential to have a procedure for
dealing with any offences committed by military personnel, two new codes, a
military penal code and a military code of procedure had been drafted and were
expected to be adopted by the end of 1988. Concerning the collective
responsibility of ministers, he pointed jut that Colombia had a presidential and
not a parliamentary system of government. Thus the¢ President did not act alone,
but with the collective agreement of all the ministers. Political control over
presidential action rested with the National Congress, and judicial control was
exercised by the Supreme Court. As for the position of non-governmental
organizations in Colombia, many of chem were engaged in work on human rights, with
a particular role in that field br.ng played by the Colombian Human Rigrts
Commission.

Self-determination

515. On that point, some members <f the Committee asked what Colombia's position
was with regard to the right of self-determination in general and, more
specifically, with respect to the struggle of the South African, Namibian and
Palestinian peoples for self-determination.

516. The representative of the State party, responding to that guestion, said that
Colombia had pursued a consistent policy of support for self-determination in
general. It had been a member of the United Nations Council for Namibia since its
establishment, and supported the just struggle of the Namibian people for
self-determination. Colombia had no relations of any kind with South Africa. It
sympathized with the Palestinian people’'s efforts to obtain self-determination and
supported the various Security Council resolutions on the matier.

_di < . . v
517. On that subject, some members of the Committee asked for information
concerning the measures adopted to ensure equality with regard to tne enjoyment of
the rights set forth in the Covenant, with an indication of the results of such
measures, and concerming the status of women, particularly statistical data on
their participation in the political life of the country. They also asked about
the effects of marriage on a woman's nationality, the status of aliens and the
extent to which the rights of aliens were restricted compared with those of

citizens, and the status of women belonging to the indigenous population of
Colombia.
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5i2. In his reply, the rapresentative of the State party declared that the
Colcmbian Government was making efforts in difficult circunstances o achieve
sffeczive enjoyment by all of the rights specified in the Covenant. In partieular,
the OFfice of the Presidential Adviser for Human Rights was active in promoting
human rights and was studying the possibility of establishing an ombudsman or
public advoccie for human rights. Women enjoyed all political rights and, since
1957, when woren were granted the right to vote, they had held posts as ministers
and deputy ministers. He provided the data on the percentage of women in the
labour force, demonstrating that between 1964 and 1982 their participation had
risen from 18 per cent to 40 per cent. However, the unemploywent rate among women
was higher than among m¢n, and women also tended to be paid lower salaries than
men. Married women enjoyed the same rights in regard to nationality as their
husbands. Aliens in Colombia did not emjoy political rights but had equal civil
rights with citizens, except in respect of certain regulations concerning entry
into or departure from the country, and where criminal offences were concerned. 2s
for the status of women belonging to the 3udigenous population, the representative
of the State party said that their situation was less encouraging than that of
women in general and that indigenous women suffered discrimination because of
cultural traditions.

Right to 1if 1 prohibsti £ tortur

519. In that connection, members of the Committee expressed the wish to have some
extre information on article 6 of the Covenant, in accordance with the Committee's
general comment 6 (16), particularly paragraph 4 therecf, and general

comment 14 (23). They also wished to kmow what laws and regulations were
applicable to the use of fircarms by the police and security services, whether
there had been any violations of those laws and regulations and, if so, what steps
had been taken to prevent them recurring, whether there had been any prosecutions
under article 279 of the Criminal Code or for acts of torture liable to a heavier
punishment than tkose provided for in the said article, and, if so, what tke result
of such prosecutions had been, and what positive steps .i.d been taken to reduce
infant mortality.

520. It was also asked whether Decree No. 0070 of 1978 was still in force end, if
so, whether the Government intended to repeal it, whether the armed forces applied
the 1949 Geneva Conventions 6/ when combating insurgents, whether the Code of
Conduct for Law Enforcement Officials was in force in Colombia and whether the
responsible officials were aware of its provisions. Statistical data were
requested conceraning the number of police officers who had been punished for
exceeding their powers in some other way, together with the pumber of offences of
th~ kind that had been committed. With reference to terrorism and, in particular,
to the activities of paramilitary organizations, it was asked whether the members
cf such organizations were prosecuted and sentenced and whether the Colombian
Government was eZfectively combating the "death squads" and other private militias
as well as the phexomencn kncwn as "drug-related terrorism”. Further information
to supple~ent that contained in Lhe second periodic report was requested with
regard to the effective application in Colombia of the Convention against Torture
and Other Ciruel, Inhuman or Deqrading Treatment or Punishment.

521. The members of the Committee were also interested In knowing how the Colombian
Government was ~rying to resolve the serious problem of the involuntary
disappearance of persons and, more precisely, what specific staps Lad bsa2n taken by
the Government and how many persons were curreatly missing. In the same context,
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it was asked what the specific purpose of the Colombian Government had been in
inviting the wbrking Group on Enforced or Involuntary Disappearances to visit the
country. It was aiso asked whether article 279 of the Criminal Cnde also applied
to armed forces perscanel, and particularly to the special police corps, or whether
acts committed by those categories of persons came under the Military Criminzl
Code, whether any ‘.pecial courts had been established in the country by legislative
decree to deal with politicel offences, whether the law provided for compensation
of the victims of torturs and whether confessions or statements obtained under
torture could be used in a trial., in view of the climate of violence prevailing in
Colombia, the rembers vished to know how the legitimate objective of repressing the
violence could he achieved by mesns which were compatible with respect for hunan
rights and what the povers of the Presidential Adviser for Human Rights were and
vhether he could take initiatives in specific cases. With reference to

paragraph 32 of the report, it was asked whether abcortion was also punishable in
the event that it had been ordered or practised by a doctor to save the mother,

£22. The representative of the State party, replying to the questiois asked by the
members of the Committee, said that the . _.nstitution of his country clearly
stipulated that the State was obliged to protect th~ lives of the citizens and of
persons present in Colombia and that the Colombian Govermment was doing its best to
comply with that obligation in difficult circumstances, while preserving the legal
system and the functioning of the courts. In a situation of confrontation and
violence, one of the Government's objectives was to disarm the population, since
only the security services should be entitled to resort to armed force. Meoreuver,
the security services could make use of their weapons oaly in accordance with
admianistrative regulations; failure to observe thuse regulations gave rise to
administrative and criminal sanctions. He emphasized, however, that the
initiatives should not come from the Colombian Government alone, the international
community was also bound to take action knowing that, for the right to life to be
respected, collective solution. would have to be found. As for enforced or
involuntary disappearances, he said that the problem should be considered not in a
bilateral context, but in the context of multilateral conflicts in which groups of
insurgents against the authorities, the drug-trafficking underworld and, possibly,
agents of the State were limplicated. The State had the situation in hand and the
number of missing persons was relatively small. In that connection, he recalled
that the Colombian Government had invited the Working Group on Enforced or
Involuntary Disappearances to visit the country to help it to shed light on the
caces of missing persons, since that would enable it to resolve them,

523. As for torture, Colombia had ratified the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, which consequently formed part
of the domestic legal order and the Criminal Code, which defined torture as a
punishable offence entalling, in the least serious case, one year's imprisonment.
Thus, every member of the police or the armed forces who engaged in acts of torture
was guilty of an offence. In additiom, in accordance with the Code of Criminal
Procedure, confessions or statements made under teorture had no legal value, and no
exception was permitted in that area. The provisions punishing acts of torture
were rigorously applied. On the »roblem of infant mortality, he said that the
reduction in infant mortality was a constant concern of the Colombian Government
aad he guoted examples of steps taken by the Govermment. Abortion was regarded by
Colombian law as an offence, even where the purpose was to save the mother. That
fact was due to the cultural iraditions - particularly Catholic ores - which
prevailed in Colombia, but the “olombian authorities were considering the
russibility of modifying legislation in that area.
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524. In reply to the other que:tions asked by the members of the Committee, the
representative stated that Decree No. 0070 of 1978 was no longer in force, since it
had lapsed with the lifting of the state of siege. On the subject of the
observation by officials of the armed forces and security forces of the 1949 Geneva
Conventions, it had been indicated that anyone who violated the law, whether a
civilian or a soldier, was regarded as an offender. In addition, the Government
had taken preventive action by launching an information campaign to sensitize the
members of the armed forces to the queation of human rights. As for the exact
number of policemen and soldiers found guilty, the statistics were unfortunately
rather summary. Nevertheless, two recent examples had been mentioned. With
reference to the problem of combating terrorism, he emphasized that the Government
was endeavouring to combat political terrorism with the greatest respect for
legality and, both in the cases of acts of terroriam committed by private militias
and those committed by drug traffickers, it had not remained inactive, despite the
difficulties and serious danjers with which it was confronted. As for the exact
nature of the powers entrusted to the Presidential Adviser for Human Rights, the
representative of the State perty pointed out that the type of post in question daid
not exist in any other Latia Amer‘can country and that the Adviser was neither an
ombudsman nor a public advocate b : was responsible, in accordance with the mandate
given him by the Government Attorney, for supervising the co-operation of the
executive power with the judiclary in all matters relating to respect for human
rights. He was not empowered to carry out investigations and could not Influence
members of tle jndiclary, but was responsible for ensuring that the State reacted
promptly and effectively to solve all problems concerning human rights.

Freedom and security of person

525. With respect to that question, members of the Committee asked in what
circumstances and for how long private individuals could be held in pre-trial
detention without being charged and which authorities were entitled to order such
detention, what remedy was available to persons (and their families) who considered
they had been Aetuined illegally and how effective such remedies were, what the
maximum period of pre-trial detention was, and how soon after a person had been
arrested his family was informed and how soon he was able to contact his lawyer.
They also asked for information concerning detention in establishments other than
prisons for reasons other than breaches of the law.

526. In his reply, the representative of the State party explained that provisional
detention was regulated by the Code of Criminal Procedure, that detainees could nnt
be held incommunicado for more than three days and that every detainee could
request the services of a lawyer. If, within eight days of his arrest, no charges
had been laid again.t him, the detainee had to be released by the director of the
establishment in which he was being held; as for the authorities entitled to order
detention, everything depended on the type of jurisdiction covering the offence.
The detainee was entitled to engage his own lawyer to ensure his defence. In the
event of arbitrary det ntion, the detainee or his family could take action against
the State and obtain compensation. If it was not a case of provisional detention,
according to article 439 of the Code of Criminal Procedure, a person who had not
been indicted after 120 days of deprivation of freedom was reieased, without
prejud.ce, however, with the possibility of suvsequent prosecution. As for
detention in establishments other than prisons, it had already been stuted that, in
the care of Colombia, there was no detention in psychiatric establiciments.
However, there were in fact mil tary prisons.
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Ireatment of persons depxived of their liberty

527. With .eference to that issue, members of the Committee wished t« know whether
the United Nations Standard Minimum Rules for the Treatment of “risoners were
complied with, what the role of the Prison Social Service was in ensuring such
compliance and whether tbe relevant regulations and directives were known und
accessible to prisoners. With reference to paragraph 51 of the report, additional
information was requested corcerning the role of the Prison Social Service in
assisting former prisonere and concerning the problem of overcrowding in prisons.

528. The representative of t}e State party, responding to the questions raised,
said that the Office of the Iresidential Adviser for Human Rights informed
prisoners and prison authorities of the relevan. -‘egulations and directives with
the help of the Ministry of Justice and the Assistant Prosecutor-General for Human
kights. It was also promoting the work of the Prison Soclial Service by encouraging
prisoners to follow coursas in prison with a view to finding employment on
completion of their sentence. Turning to the question of overcrowding in prisons,
the representative of the State party said that he had no relevant statistics but
that they would be supplied to the Committee latexr. The Ministry of Justice was
planningy the construction of additional prisons in order to provide more space for
prisoners.

Right to a fair trial

529. With regard to that issue, members of the Committee wished to have necessary
additional information on article 14 in accordance with the Committee's general
comment 13 (21) and requested further information concerning the availability of
fres legal assistance to criminal defendants and the organization and functioning
of the bar in Colombia. They also wished to know more about the actual
implementation of the comprehensive judicial reform adopted in January 1987, and
asked whether the "gystamatization plan’" mentioned in paragraph 81 of the report
had been implemented and to what extent it had helped to reduce tne backlog ot
cases before municipal criminal courts in Bogota, and wkether the Senate had
completed action on the government proposal relating to the planned reform of the
civil, labour, juvenile and administrstive courts.

530. Members also wished to have additional information on the role and functions
of the judicial police and the changes that had taken place with respect to the
10les of the judge and the jury. They also wished to know what type of punishment
was prescribed for a lawyer who refused to act as defence counsel, how and by whom
the evaluation of maglstrates and judges was carried out, and, since the degree of
probability that could be taken as proof of guilt could have far-reaching
consequences for judicial action, what level of proof was required under Colombian
legislation.

531. In his reply, the representative of the State party said that the substance of
the provisions of article 14 of the Covenant had been incorporated in title III of
the Constitution and in the revised Code of Criminal Procedure, that the defendant
lacking financial resources had the right to free legal assistance from a
registered lawyer thrcocugh the Office of the Public Advocate, that the
implementation of a comprehensive judicial reform in January 1987 and the
“systematigation plan" had encountered a number of difficulties, but that the
backlog of cases awaiting a final decision would be procesrned by the end of 1988,
and thac a code for the protection of juveniles was being prevared. He also



indicated that the Congress cuirently had before it bills dealing with the reform
of the civil and administrative courts and explained the organiuation of the bar in
Colombia.

$32. Responding to other questions raised by members of the Committee, the
representative of the State party explained that the term "judicial police" was
used, since the term "criminal police” might be considered to infer that tue police
themselves were involved in criminal activities, that under the earlier system the
judge initiating the investigation had remained in charge of the case throughout
the trial, but under the new system there was one judge with technical expertise
who carried out the investigation and another who conducted the trial, and that one
of the shortcomings of the judicial system wuas that “here were no modarn
investigation agencies. Referring to paragraph 93 (c) of the report, he said that
the provision concerning presumptios of innovence was categorical. 1t was also
indicated that the gravity of the offence was not determined subjectively by the
judge; article 421 of the Code of Criminal Procedure contained a list of offences
punisheble by imprisonment. With reference to the question concerning the
obligation to act as defence counsel, he said that the sanctions were of an
administrative nature and were applied on the ground of a breach of professional
ethics.,

533, With regard to those issues, members uf the Committee wished to know what
procedures existed for leyal recognition and authorization of various roligious
denominations, whether legal recognition had ever heen rcfused on the grounds that
a religious cult was contrary to Christian morality and, if so, which authority
determined what was contrary to Christian morality, and what limitations, if any,
weare currently placed on the freedom of the press and the mass media in view of the
existing state of siege. It was also asked whether the Government, in its
comnitment to human rightg, could do anything to protect journalists whose human
rights were threatened or who had received death threats or had been kidnapped
because they had published unpopular views.

$34. In his reply the representative of che State party said that the Constitution
provided for religious tolerance and freedom for all religions that were not
contrary to Christian morality and not in breach of public order. The Ministry of
Justice was responsible for relations with particular denominations. A rule
providing for recognition of the Catholic Church had been extended to other
churches in recent years. No authorization was needed for a person to practise his
raligion. With respect to freedom of the press he said that various shades of
poiitical opinion were represented in the Colombian press and in that connection he
referred to the Inter-American Press Association, which had recognized that Zreedom
of the press had been given practical effect in Colombia.

Exeodom of acsgembly and association

$535. With respect to that issue, members of the Committee wished to have more
information on the situatlior of trade unions in Colombia.

536. The raepresentative of the State party informed tho Committee of the currxent
situation of trade unions in Cclombia and stated in particular that freadom of

association and the right tv strike were constitutionally guaranteed in Colombia
except in the case of the public services. However, the exact definition of the
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latter was currently being reccusidered. Trade-union activities and workers’
rights were governed by the Labour Code. In numeric.l terms, trade-union
membership was extremely low: only about 20 per cent of the overall labour force
belonged to a trade union.

Protection of the family and children. including the gight to marry

537. With reference to that issue, the members of the Commnittee wished to have
additional information concirning the law and practice regarding the equality of
spouses.

538. In his reply, the representative of the State party said that spouses enjoyed
full equality before the law in Colombia.

Right to participate in the conduct of political affairs

539. With regard to that issue, the members of the Committee wished to huve more
information on the exercise of and restrictions on political rights, and on
legislation and practice regarding access to public services. They also wished to
know what problems were associated with the mayoral elections held in March 1988
and what lessuns could be drawn from them.

540. In his reply, the representative of the State party declared that the
political rights established in article 25 of the Covenant were enshrined in the
Colombian Constitution. All Colombian citizens over 18, both men and women,
enjoyed absolute equality. Regarding access to public service, some qualifications
were required for public posts but there ware no restrictions as such. The mayoral
elections represented a great step forward in terms of decentralirvation of the
election procedure and no claims had been made that th: Government had brought any
pressure to bear on voters.

Rights of minorities

541. With regard to that issue, the members of the Committee wished to know how
large the indigenous population was compared to other ethnic groups in Colombia and
how the rights provided for in article 27 of the Covenant were ensured with regard
to such groups. It was also asked what the peircentage of participation by
Colombian citizens of African origin was in the judiciary, the administration, the
National Assembly and schools. Further information was also requested on the
actual organization of indigenous communities. With reference to the two "Indian
leaders" who had been the victims of so-called death squads, clarification was
requested of the term "Indian leader"” in that context,

542. Replying to the questions raised by the members of the Committee, the
representative of the State party said that, technically speaking, the indigenous
population in Colombia amounted to about 400,000 or 450,000 out of a total
population of more than 20 million. They had been able to maintain their identity
to some extent, although intermingling with the remainder of the population over
five centuries had in some rases resulted in a los: of cultural identity.
Reservations had been established for the indigenous population and were
administered by an indigenous governor and indigenous mayors, functioning within
the structure of the Colombian State. Recently, the President of the Republic had
announced the granting of 5 million hectares of land to the indigenous population
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with full rights over the soil and subsoil, which brought the total area of land
allocated to the indigenous population to 10 million hectares.

543. Turning to the guestion of the situation of Colombian citizens of African
origin, the representative of the State party said that the area occupied by that
group was traditinnally underdeveloped and that there was a lack of State presence
in the form of aducation, h ilth services, and so on. One of the aims of the
National Rehabilitation Plan was to remedy that situation and to develop the
poorest areas - the so-called "forgotten zones". Such areas produced many teachers
and their political representation was in all respects equivalent to other areas.
The Indian problem varied from region to region; it was certainly true that the
Indians in the Pacific coast area, who were sandwiched between guerrilla fighters
on the one hand and traditionally hostile landowners on tho other, were very
vulnerable to hostile action. The solution which the Government was attempting to
pursue, as in the case of other indigenous populations, was to make grants of land
te Indian groups and at the same time to ensure that the land that they already
ownvd was not taken away from thom.

Genexal observations

544. Members of the Committee expressed appreciation to the representative of the
State party for the spirit of co-operation and openness he had shown in informing
the Committee of the very complex situation in Colombia and the difficulties the
Government was facing in the field of human rights. They also noted that the
exchange of views had been frank and that an impressive and genuine dialogue had
taken place. While the Colombian Govermment's efforts to maintain democracy and
enforce the rule of law, especially those relating to the National Rehabilitation
Programme, judicial reform and the appointment of the Presidential Advisar for
Human Rights were to be welcomed, it was clear that the Govermment had not yet made
sufficient progress in all those respects. The violent confrontation of different
elements in Colombia, political and drug-related tervorism, the excessive role
played by the military and the almost permanent state of emergency seriously
affected human rights and were of the greatest concern. Some members also pointed
out that for thuse reasons some articles of the Covenant could not yot be
implemented in Colombia.

545, The representative of the State party suggested that it would be useful if
some machine:ry could be devised to enable the Committee to receive information
between periodic reports o as to remain in touch with developments in Colombia.
He shared the concern expressed by some members at the continuing state of siege,
but stressed that the Government of Columbia was determined to implement its plans
for social change within the rule of law.

546. in concluding consideration of the second periodic report of Culombia, the
Chairman once again expressed the Committee's thanks to the Colombian dalegation
for a sincere and co-operative discussion. He said that the democratic traditions
of Colombia had been threatemed by violence, but that the dialogue with the
Committee had demonstrated that the Govermment of Colombia was determined to remain
within the rule of law in its struggle to counter those threats.
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Barbados

547. The Committee considered the second periodic report of Barbados
(CCPR/C/42/A44.3) at its 823rd, 825th and B826th meetings, held on 18 and
19 July 1988 (CCPR/C/SR.823, 825 and 826).

548. The report was introduced by the representative of the State party who drew
attention to certain new developments since the cunsideration of his country's
initial report, notably the entry into force of the Community Legal Services Act in
1981, the Family Act in 1982 and the Administrative Justice Act in 1983. Those
legislative measures Lalped to bring the laws of Barbados into closer contormity
with the provisions of the Covenant and removed certain ambiguities that had been
noted by the Committee when it examined the initial report. He also informed the
Committee that an ombudsman, who enjoyed the confidence of both the Government and
the opposition, had been appointed and was now in a position to exercise his
functions fully. '

Constitutional and legal framework withip which the Covenant is implemented

549. With regard to the issue, members of the Committee wished to know what the
Covenant's legal status was in relation to the Constitution and domestic laws, what
happened in case of conflict between the latter and the Covenant, whether an
individual had any recourse in cages where rights, guaranteed under the Covenant
but not protected under the Constitution or laws of Barbados, were violated, what
the powers, functions and activities of the ombudsman were and whether he was fully
indepandent of the executive power, whether there had been any factors or
difficulties affecting the implementation of the Covenant, and what efforts had
bean made to disseminate information about the Covenant and the Optional Protocol,
particularly to schools, universities and to law enforcement personnel.

550. Members also wished to know why the domestic law relating to the death penalty
had not been brought into line with article 6 of the Covenant, whether all the
rights guaranteed under the Covenant were in fact protected in Barbados, whether
the provisiona of the Covenant could be invoked before the courts directly or
indirectly, whether appeals were still referred to the Privy Council in London,
whether any laws adopted prior to 1966, such as the law of 1936 relating to
emergency powers, were gtill in force, although not in conformity with articles 12
to 23 of the Consticution or with the Covenant, and whether the legal profession

and the bar in Barbados we. ) adequately informed about the provisions of the
Covenant.

551. In his reply, the representative of the State party explained that, although
the Covenant did not have the force of law in Barbasdos, its provisions, with only a
few exceptions, were reflected in the Constitution and domestic law. The fact that
the provisions of the Covenant had not been incorporated into domestic law did not
mean that there was necessarily a conflict between such laws and the Covenant. At
the same time, the law authoriging the imposition of the death penalty on minors
under the age of 18 was clearly in conflict with article 6 of the Covenant and
required revision, a matter that would be brought to the attention of the
appropriate authorities.

552. The ombudsman was also empowered to investigate alleged violations of rights
through abusive, irreqular or inadequate administrative actions by both central
authorjties and parastatal bodies and to make observations concorning the general
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comportment of administrative authorities. In addition, he could apply to the High
Court whenever he considered that a right had been violated or was not protected
under the Constitution and existing laws. The ombudsman's tenure - and hence his
independence - was protented under article 105 of the Constitution.

553. Regarding the dissemination of information conceraing the Covenant, he said
that the members of the bar were very active in bringing the provisions of
international human rights instruments to public attention ~ which was reflected in
the increasing number of human rights complaints being lodged ~ and that Government
ministers referred fregquently in their public statements to the Universal
Declaration of Human Rights and to the Covenant. There was also a very active
Amnesty International chapter in Barbados, which fraguently brought alleged hunan
rights vioclations to the attention of the government authorities. National
legislation was not identical in every respect with the provigioneg of the Covenant
but the divergencies did not present major difficulties. The Government of
Barbados was not indiffereat to the need for compatibility between domestic law and
international obligations and was proceeding to make necessary modifi-ations as
rapidly as was practical. The ombudsman also had a role in that regard, since he
could intervene in cases where he found that rights guaranteed under the Covenant
were not adequately reflected in domestic legislation.

554, Responding to other questions, the representative said that he had alluded to
certain difficulties relating to the implementation of the Covenant in his
introductory remarks and that the matter would be treated more fully in his
country's third periodic report. The courts of first instance in Barbados were the
magistrates' courts, which handled both criminal cases and minor civil cases. The
High Court dealt with more cerious civil and penal matters and had unlimited
original jurisdiction as well as an appelate court function in respect of
judgements rendered by lower courts. Its own judgements could only be appealed to
the Privy Council. Cases involving minors were handled by minors' courts that sat
alongside the magistrates' courts. Litigation relating to labour law or
administrative matters was handled by either the magistrates' courts or the High
Court, depending on the seriousness of the matter. Persons seeking compensation
for the violation of their constitutional rights could apply for redress to the
Hight Court and there had been a number of instances in which such persons had
obtained relief. No state of emergency had been proclaimed in Barbados since 1937
and the Govermment did not consider it necessary to adopt any special measures
currently in that regard.

Non-discrimipation and eguality of the soxes

§55. With regard to that iwsue, members of the Committee wished to know the nature
of the relationship between the Women's Affairs Bureau and the National Commission
on the Status of Women and asked what the formers's actual or planned activities
were, whether there were any current plans to ammend the Constitution, particularly
by the deletion of paragraph 3 (a) and (b) of article 23, how many women there were
in Parliament, in the judiciary, the public service, the universities and the
professions, whether discrimination on the basis of sex in such areas as adoption,
marriage, divorce, nationality or inheritance existed, what percentage of the
population was of Asian origin and whether such persons were subjected to
digcrimination on the grounds of language.

556. In his reply, the representative of the State party explained that the
establishment of the Women's Affairs Bureau had been recommended by the National
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Commission on the Status of Women. The National Commission had been astablished to
study the role of women in society and the best way to ensure equality of sexes in
Barbados. There had been notable progress in that regard in recent years,
including the adoption ¢f laws relating to the ownership of property, the status of
children, family rights and inheritance. The Women's Affairs Bureau, on the other
hand, was composed of civil servants and dealt with specific questions of
discrimination against women and provided advice to the Government in that area.
There were no current plans to delete paragraph 3 (a) and (b) from article 23 of
the Constitution.

557. Responding to questions relating to the excent of women's participation in
various fields of activity and the scholarization rate for girls, the
representative stated that his Government was seeking to promote equality of the
sexcs and that there were no longer any fields of actlvity strictly reserved to
members of one or other sex. Women were serving in the Assembly as well as the
Senate, held leading posts in the public service, served as judges, doctors and
lawyers, and played an important role in the schuol system. Their numbers in the
professions and in higher posts were still limited, but prospects for significant
further improvements in that regard over the next decade were encouraging. There
was no pay discrimination on the basis of sex and there was currently full equality
of sexes with respect to adoption, marriage, divorce and inheritance. Under the
new legislation on the family, couples who had lived together for at least five
years were recognized as constituting a family and each partner had custodial
rights over the children. However, no action had been taken in the area of
acquisition of nstionality by marriage, despite a recommendation by the National
Commigsion on the Status of Women that such inequality should be eliminated.

Right to life

558. With regard to that issue, members of the Committee wished t.o know how often
and for what crimes the death penalty had been imposed and accually carried out
since the consideration of the initial report of Barbados, whether there were any
plans to bring the law concerning the imposition of the death penalty on persons
under 18 years of age into conformity with article 6, paragraph 5, ot Lhe Covenant
oand what measures had been taken in the field of health care, particularly with a
view to reducing infant mortality. It was asked whether there were laws regulating
the use of firearms by the police, whether such laws had ever been violated and if
80, whether such violations had ever led to loss of life and had been investigated
and followed up. Members also requested additional information on article 6 of the
Covenant, in accordance with the Committee's general comments Nos. 6 (16) and

14 (23).

559. In his reply, the representative of the State party said that, ir the view of
the Government of Barbados, the right to life had far greater implications than
merely those relating to the death penalty. At the same time, it was clear that
the Government would eventually need to address the question of eliminating the
provision that allowed the imposition of the death penalty on minors under 18 years
of age. As a general rule, the death penalty was commuted to a sentence of life
imprisonment. The public authorities nad taken a number of measures in the field
of health care, including the creation of numerous polyclinics throughout the
country and intensive campaigns for the mass vaccination of children. The health
care of children and of older persons received priority and was provided free of
charge under the social security system to children under 16 and adults over 65
years of age as well as to the chronically ill. The police in Barbados were
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generally unarmed. Any abuse of reqgulations relating to the use of force was
subject to sanction by a disciplinary committee. Police officers and security
agents suspected of wrong-doing were subject to prosecution in the courts and in
some instances prison sentences had been imposed. Victims of such abuse could also
apply to the courtg for compensation.

Liberty and security of person and treatment of prisonecs sud other detaineaes

560. With regard to that issue, members of the Committee wished to know what the
maximum period of detention was, whether bail was available to everyone regardless
of their means and whether there were &ny possibilities for release pending trial
other than bail, whether persons detained in mental institutions, or their families
or lawyers, could apply to the courts for release, whether the State accepted
responsibility for providing compensation to persons who had been unlawfully
detained, whether persons awaiting trial were detained separately from convicts and
whether juveniles were held separately from adult.. and what regulations governed
the treatment o! prisoners and detainees. It was asked whether sanctions had ever
been taken against police officers or prison guards who had violated such
regulations and, if so, how comron such occurrences were.

561. Members also asked whether there were any special prisons, what the maximum
allowable period for holding prisoners in "temporary solitary confinement" was and
whether such confinement was the most severe form of detention, how fraquently
detainees made use of their right of recourse to the High Court on the grounds of
encountering unreasonably long delays before being brought to trial, whether
nursing mothers in detention were held in separate quarters from other detainees,
what the law and practice was relating to the arresi. of juveniles and what specific
role parents or guardians played in that regard, whether imprisonment for failure
to honour a contractual obligation was permitted under the law, and what the
relevant procedures and practices were in respect of habeas corpus.

562. In his reply, the represeatative of the State party said that a person under
arrest was normally brought before a judge on the day of arrest or on the following
day but there was no maximum limit to the length of preventive detention.

Detainees could apply to the High Court for release pcnding trial under the

habeas corpus procedure. Pergons confined in mental institutions or others acting
on their behalf could also apply to the High Court for release. Bail was availatle
for all crimes and offences except murder. In cases involving the payment of
compensation for unlawful detention, the State conformed to ' 1e judgement of the
courts. Detainees awaiting trial were separated from convi: ced persons and minors
were held separately from adults. The conduct of prison officials towards
prisoners was subject to the rslavant prison regulations and had to be in
conformity with them.

563. Responding to other questions, the representutive said female detainees
accompanied by small children vere kept in separate quarters away from other
prisoners and that prison authorities were eager to foster, to the maximum extent
possible, normal relations between mothers and their children. It was up to the
courts to determine the extent to which delays in brinying an accused person to
trial were reasonable. There wec no fixed minimum age in respect of the arrest or
detention of juveniles, but they were held in special establishments, away from
adults and there were separate facilities for boys and girls. A person could not
be imprisoned for debt, but if he failed teo settle the debt, after having been
ordered by a court to do 8o and found to be capable of doing so, he could be gaoled
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for contempt of court. Complaints could be lodged against prison officials for
violations of human rights on the same basis as against any other official who had
contravened the law. Police officers had been prosecuted and punished on several
occasione for unlawful detention or mistreatment. Solitary confinement was a
pubishment resorted to only for brief periods for vioiations of prison rules.

Under the law, all detainees had the right of recourse to habeas corpus proceedings
and to engage a lawyer for the purpose.

Right to a fair trial

564. With regard to that issue, members of the Committee wished to know how soon
after arrest a person could Lontact his family or lawyer, whether any consideration
was being given to withdrawing the reservation of Barbados to article 14,

paragraph 3 (f), of the Covenant, since enactment of the Community Legal Services
Act, 1981-33, and how the bar was organized. Members also requested additional
information on article 14, in accordance with the Committee’'s general comment

No. 13 (21) and asked for clarification as to whether persons acccused of theft or
in detention could benefit from legal asslstance under the new Legal Services Act.

565. In his reply, the representative of the State party said that all personc
taken into police custody had to be presented to a judge as quickly as possible and
that usually occurred within hours after the arrest. The Bar Association was
represented on the Consultative Council of the Judiciary as well as on the relevant
section of the Education Council dealing with the teaching of law at the University
of the Caribbean. The Bar Association also reviewed draft legislation and could
make recommendations and suggestions thereon to the Government. All detainees
could apply for legal assistance on an equal footing. The independence of the
judiciary in Barbados was fully guaranteed and all citizens who considered that
their rights had been viclated by the State could spply to the courts for redress.

Freedom of mcvement and expulsion of aliens

566. With reference to that isgue, members of the Committee wished to know whether
any regtrictions on the freedom of movement of public servants or law enforcement
officers were currently in effect and, if so, whether such restrictions were
compatible with article 12 of the Covenant. They also requested additional
information on the position of allens, in accordance with the Committee's general
comment No. 15 (27).

567. In his reply, the representative stated that there were no restrictions 1 the
movement of public servants or law enforcement officers except those made nec. .sary
by the requiirement: of the public service. Security personnel who were sometimes
away from their posts without authorization were declared to be "absent without
leave”. While aliens did not specifically enjoy constitutional protection,

article 22 of the Constitution provideA for liberal access to Barbados and afforded
considerable protectionr against expulsion.

Right to privacy

568. With regard to that issue, members of the Committee wished to know whether any
legislation regulating wire-tapping or electronic surveillance was being
contemplated.



569. In his reply, the representative stated that his Government had no official
position on wire-tapping or electronic surveillance and that euch sophisticated
methods were scercely in use in countries like Barbados.

naticnal, raclal or religious hatred

570. With regard to that issue, members of the Committee wished to receive
information concerning laws and regulations pertaining to the recognition of
religious sects by the public authorities, the controls ercr.igsed on the freedom of
the press and the mass media, in accordance with the law, and the practice in
Barbados in respect of the availability of information relating to administrative
and governmental acts. Members also wished to know whether any legislation
concerning the prohibition of propaganda for war was being contemplated, whether
there were any plans to accord explicit constitutional protection to the right to
seek information, whether laws relating to official secrets were still in effect
and, if so, whether the Government envisaged their abolltion.

571. In his reply, the representative of the State party said that freedom of
religion was guaranteed under the Constitution and that there was no State religion
in Barbados. The press and other media operated under ordinary laws and were not
subjected to official control of any kind, Barbados had not formulated an official
position in respect of the prohibition of war propaganda. The restrictions
embodied in the Official Secrets Act were consistent with the provisions of

article 19, paragraph 3 (b), of the Covenant and there were no plans to abolish
that Act. The freedom to receive ideas, which was explicitly guaranteed in the
Constitution, subsumed the freedom to "seek" information. There were, in practice,
no restrictions on access to government information and such public documents as
the records of parliamentary proceedings and the Qfficial Gazette were available to
anyone who wished to buy them.

Freedom of assembly and association

572. With reference to that issue, members of the Committee wished to receive
additional information concerning the practical application of section 31 of the
Public Order Act and the relevant laws and practices relating to the establishment
of political parties, including the number of such parties and their representation
in Parliament. Members aiso wished to know how trade unions were organized and
regulated and what type of offences carried the penalty of loss of civic rights
guaranteed under article 25 of the Covenant,

573. In his reply, the representative explained that, in one case involving the
application of section 31 of the Public Order Act, in which that Act had been
challenged in the magistrate's court, the court had found against the complainant,
gince it had been proven to its satigfaction that he had wrongfully acccused
someone of murder at a public meeting. There were no restrictions on the
activities of political parties in Barbados. There were two major parties and
three smaller parties, but the latter had only a limited appeal and, since
independence, only the two main parties had been in public office. The activities
of trade unions were regulated by a law enacted in 1964. Their officers were
elected by the membership annually. Some of the larger unions sponsored
educational and training activities for their members. Under section B of the
Representation of the People Act, a person was disqualified from voting or holding
office if he was actually serving a prison sentence or had been sentenced to a term
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of imprisonment exceeding 12 monthe in Barbados, or if he had been sentenced to
death by a court in any part of the Commonwealth.

Protection of the family and children. including the right to maccy

574. With regard to that isgsue, members of the Committee wished to receive
additional information :oncerning the system of protection of children, as
envigaged under article 24, paragraph 1, of the Covenant and the right of children
to acquire a nationality.

575. Responding to the questions raised by members of the Committee, the
representative of the State party explained that, in cases where no paternity had
been established or where there was no presumed paternity, the law provided that &n
application could be made to a court for a declaration of pateraity. A child born
in Barbados acquired the right to Barbadian nstionality even if both parents were
stateless. The relevant legislation provided an important protection for children
and had been adopted upon the recommendation of the National Commigsion on the
Status of Women. Further important protection for children was offered under the
Family Act of 1981, which put the union of a cohabiting couple on the same legal
footing as that of a married couple.

Rights of minorities

576. With regard to that issue, members of the Committee wished to know whether
thure were any special factors or difficulties affecting the enjoyment by
minorities of their rights under the Covenant.

$77. In responding, the representative stated that a considerable number of Asian
immigrants had arrived in Barbados in recent years. The children of those Asian
immigrants were fully integrated in the country's school system and provisions had
been made to enable immigrants to practise their various religions.

Gepneral observations

578. Members of the Committee thanked the representative of the State party for his
co-operation with the Committee and tor having enyaged in a useful and candid
dialogue. Satisfaction was expressed over the improvements that had occurred since
the consideration of the initial report of Barbados, including, in particular, the
appointment of the ombudsman, the enactment of important legislation, such as the
Community Legal Services Act, the Family Act and the Administration of Justice Act,
the enhanced role of the Bar Association in the prcmotion and protection of human
rights and the steps that had been taken to heighten public awareness of human
rights isgues. At the same time, members noted that the second periodic report of
Barbados was rather short and contained few details in respect of relevant
legislation, case law, public debate or the practical application of the provisions
of the Covenant. It was hoped that such information, including a systematic review
of the compatibility of domestic legislation with the provisions of the Covenant,
would be provided in the third periodic report.

579. Attention was also drawn by members of the Committee to the fact that in
certain respects the laws of Barbados were gtill not fully compatible with the
Covenant.,, notably in respect of article 6, relating to the death penalty for
minors, article 3, r1egarding the position of women as far as the acquisition of
citizenship was concerned, and article 11, in so far as its guarantee against
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imprisonment for debt Aid not seem to be fully effective in Barbados. Accordingly,
they expressed the hope that the communts of members regarding those and other
issues would be brought to the attuntion of the authorities.

580. The representative of the State party welcomed the foregoing comments and
assured members that he wnuld draw the Government's attention to the points they
had raised and would urge che competent authorities to introduce improvements,
before the next report was submitted. Barbados was proud of its hume» rights
record and would continue to seek to meet the Committee's requirements as well as
possible.

581. 'n concluding consideration of the second periodic report of Barbacdos, the
Chalrman again expressed appreciation to the representative of the State party for
the considerable efforts he had made to reply to the many questions that had beon
posed by members, as wel! as to the points contained in the list of issues drawn up
by the Comm.ttee earlier, which he had not had a chance to review prior to his
arrival. Although more rtatistical data and information on legislatiou and
practice would need to be provided in the third periodic report, during the open
discussion with the representative of the State party, the Committee had become
better acquainted with the progress that Barbados had achieved thus far in
implementing the Covenant.

Japan

582. The Committee considered the second periodic report of Japan (CCPR/C/42/Add.4
and Corr.l and 2) at its B827th to 831lst meetings, held from 20 to 22 July 1988
(CCPK/C/SR.827-831).

583. The report was introduced by the representative of the State party who
referred to legal measures taken by Japan both at the international and the
natirnal level tn gtrengthen human rights since the consideration by the Committee
of 1is Government's initial report in 1981, Those measures included ratification
of the Convention on the Eiimination of All Forms of Discrimination against Women,
accesgion to the Convention relating to the Status of Refugees and th~ Protocol
thereto, modification or enactment of domestic legislation relating to luman rights
matters, such as acquisition of nationality, equal employment opportunities, mental
health, professional activities of foreign lawyers and registration of aliens.

584. The representative of Japan further explained the pclitical structure and the
judicial system of his country under the Constitution of 1946 which, inter alia.
provided for the separation of an? a balanced relationship among the legislative,
the exsmcutive and the judicial puwers. He emphasized, in particular, that the
Constitution guaranteed the independeuce of the judiciary und he provided
information on the structure and functions of the five kinds of courts existing in
Japan in accordance with the Court Organigation Law of 1947. The Supreme Court,
which was the highest Court in the country was vested with the power ‘o make rules,
the High Courts had jurisdictlion over appsals lodged against judgements rendered by
the District Courts or the Family Courts, the Dist 'ict Courts tried all cases in
the first instance except those specificnlly coming under the original jurisdiction
of the other courts, t..c Family Courts had jurisdiction over all disputes and
conflicts within the family as well as on all related domestic affairs of legal
significance and cases involving juvenile delinquents and the Summary Courts tried
~ivil cases involving claims not oxceeding 900,000 yen and certein minor criminal
cases.
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585. The representative of Japan pointed out that his couantry's legislation was
gradually and steadily evolving to deal with new phenomena emerging in Japanese
socisty, which was bescoming increasingly aware of the importance of human rights.

Constitutional and leyal framework within which the Covepnant is implemented

586. The members of the Committee wished to have further detalls on the status of
the Covenant in the Japanese legal system. They asked, Ior example, whether the
Covenant could be invoked directly before the courts and, if go, whether there had
bean ceses in which that had been done. They also asked for information on the
remadies available to individuals who claimed that theiy rights under the Covenant
had been violated, particularly with regard to the right of eccess to the courts
provided for in article 32 of the Japanese Constitution. The members of the
Committee also wished to know what other measures had been taken since the
consideration of Japan's initial report to publicize the Covenant, what activities
the Civil Liberties Bureau und the Civil Libertims Commissioners had carried onut
recently and what facters and difficulties, if any, affected the implementation of
the Covenant in Japan.

%87. Some members of the Comnittee expressed interest in knowing whkat would happen
1f, in a Japanese court, one party invoked the provisions of the Covenant, while
the opposing party relied on the Constitution, and in whose favour the court would
find. They also asked whether any case of conflict between the provisions of the
Covenant and those of domestic le;islation had actually occurred ard whether Japan
had any permanent procedure for challanging a law, before or after its adoption, on
the grounds that it was unconstitutiona! or, in particular, that it was at odds
with a yundamente” right embndied in chapter III of ‘he Constitution c¢. in the
Covenant. It was u.s0 asked whether the report sukuitted to the Committee by .Japan
was circulated nationally and whether 't was widely discussed, whether there was
regsistance to modern law on the part of the population, or behaviour vhich ran
counter to the legislation, whether the inmates of Japanese prisons were informed
of their rights, whether there was & procedure enabling them to appeal to an
independent authority and whether prison staff were familiar with the relevant
United Nations rules. Further information was also requested on the proportion of
Civil Liberties Commissioners who were from Ainu, “hinese and other ninorities, the
nature of thas powers of Investigat ion of national ingtitutions concerned with the
protection and rromotjon of human rights, the relationships between such inquiries
and judicial inquiries and the fundsmental rights which were most frequently the
subject of complaints. The Committee also wished to know the reasons which had
prevanted Japan {.nm ratitying the Optional Protocol tuv the Covenant and requested
information on the review of existing legislation which the Japanege Government had
conducted before ratifying the CTovanant and the interpretation of the provisions of
articles 12 and 13 of the Japanese Counstitution uader whick human rights could be
restricted Hn account of "public welfare". Rugarding equality between men and
women, the Committee asked whether it was true that a Japanese working woman was
automatically dismisrsed when she married, whether she had any adiinistrative remedy
and what attent ion was being acccorded by the authorities to “'desertion', which
teemed to be a fact of Japanese society.

588. Replying to the questions raised hy thc members of the Committee, the
representative of Japan said that, under article 98 of the Japanese Constitution,
in the event of a conflict, treaties concluded by Japan took precedence over
national legislation. After referring to the provisions of the Constitution
concerning the judiciary, access to the courts and the procedures whereby an
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individual could apply to the State for redress, he provided detailed information
on the various remedies available to injured parties in Japan in the event of
violation of a right by a State authority or an individual and in cases where
violation of human rights constituted an offence under the relevant provisions of
the Code of Criminal Procedure. He pointed out that the State provided assistance
to persons without the means to bring a civil suit, including aliesns.

589. With regard to measures taken to publicize the Covenant, he said that a human
rights week was held each year. The Ministry of Justice and other bodies were
making efforts to publicize the Usziversal Declaration of Human Rights and the
Covenants and to ensure that they were observed throughout the country. Those
activities had taken on special significance in 1983, with the celebration of the
thirty-fifth anniversary of the adoption of the Declaration. Ceremonies and
publications were planned for the end of 1988 to commemorate the fortieth
anniversary. The media also gave wide coverage to campaigns to promote human
rights, and the press had given special attention to the submission of the report
to the Committee. Human rights were also taught. in primary and secondary schools.

590. He explained that members of the Bureau and the Civil Liberties Commissioners
co-operated closely to increase public awareness of human rights. The Ministry of
Justice and the National Federation of Consultative Assemblies of Civil Liberties
Commissioners organized yearly publicity campaigns with a central theme. In 1986
and 1987, those campaigns had focused on the elimination of ragging and corporal
punishment in schools, the status of women and the rights of the disabled. 1In
1988, the main themes of the campaign were the internationalization of society and
human rights, as well as the fortieth anniversary of the Universal Declaration of
Human Rights. The information activities of the Bureau and Civil Liberties
Commissioners also took the form of inquiries into human rights violations and
advisory services to deal with specific problems. In 1986, more than 392,000 cases
had been dealt with by the advisory services.

591. He said that the implementation of protection of human rights was hampered in
Japan by a number of deeply-rooted prejudices and practices, as well as by new
problems such as the influx of illegal foreign workers, remunerated forced labour
and prostitution.

592. The provisions of article 9, paragraph 3, of the Covenmant had in fact been
invoked in proceedings in which an alien had applied for release on bail. No
conflict between the provisions of the Covenant and Japanese legislation had ever
arisen. Moreover, there existed in Japan a system whereby any court could
pronounce on the constitutionality of a law, although the final decision lay with
the Supreme Court. The reports submitted by Japan to the Committee were circulated
to the members of the Diet (parliament) concerned and to interested individuals.
While conflicts between ancient cultural traditions and current legislation were
inevitable, the Japanese authorities were nevertheless endeavouring to bring those
traditions into harmony with the modern legal system. Prison authorities and
detainees were informed of the rights embodied in the Covenant, the Standard
Minimum Rules for the Treatment of Prisoners and, in general, the substance of
texts adopted by the United Nations in the field of human rights. The role of the
Civil Liberties Commissioners was to endeavour to redress violations without it
being necessary to resort to judicial proceedings. They had no judicial powers
and, in order to obtain legal redress, individuals had to go through the courts.
The grounds for the complaints made included abuse of authority, violence in the
home and invasions of privacy by the media. '
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593. His Government had undertaken to carry out a careful study of the effect of
national legislation with a view to the possible ratification of the Optional
Protocol to the Covenant. At the time when the Coveneat had been ratified, there
had been no conflict between its provisions and Japanese legislatiom. There was no
definition of "public welfare" in Japanese legislation, so that it was for the
courts to adopt their own interpretation in each case. Nor was there any rule
compelling working women to give up their jobs when they married or had children,
and any practice of that kind would be opposed by the authorities.

Self-determination

594. With reference to that issue, members of the Committee wished to know what
Japan's position was with regard to the struggle for self-determination of the
South African, Namibian and Palestinian peoples and whether the authorities had
taken any concrete measures against the apartheid régime in South Africa. They
asked, in particular, whether consideration had been given to dealing with indirect
investment in South Africa, whether any violations of the regulations on direct
investment existed and, if so, what action had been taken and whether Japan was
prevared to comsider the imposition of economic and monetary sanctions against
South Africa.

595. The representative of Japan stated that his Government co-operated fully with
internatioral efforts to eradicate aparthejd. It had no diplomatic relations with
South Africa; it had imposed restrictions on sporting, cultural and educational
exchanges and suspended the issue of tourist visas to South African nationals as
well as the air links with that country. All direct investment in South Africa had
been banned. Furthermore, Japan provided humanitarian and educational assistance
to the victims of apartheid in South Africa and participated ia the United Nations
programmes of assistance to those victims. His Government was coavinced that
Namibia should be given independence as soon as possible and it supported the
recognition of the right of Palestinians to self-determination and survival as a
nation. The banning of indirect investment in South Africa was legally outside the
Japanese Goverument's control; in the few cases of contravention of the banning of
direct investment, the Govermment had warned the firme in question with successful
results. The question of comprehensive economic and monetary sanctions against
South Africa should be discussed in United Nations forums.

State of emergency

596. On that subject, members of the Committee wished to know what legal provisions
relating to the introduction of a state of public emergency existed in Jepan and
whether they conformed to article 4, paragraph 2, of the Covenant.

597. The representative of Japan stated that there was no provision in the Japanese
legal system for the suspension of public rights. No public emergency had in fact
occurred in Japan. 1If such an emergency were to threaten the life of the nation,
the Government would take appropriate measures.

Non-discriminati 3 lity of t1

598. With regard to that issue, members of the Committee wished to know what laws
and practices gave effect to the provisions of article 2, paragraph 1, of the
Covenant relating to non-discrimination based on colour, language, political and
other opinion, national origin, property or other status, and whether the adoption,
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in 1985, of the 1aw concerning the promotion of equal opportunity and treatment for
men and women in employmrernt and other welfare measures for women workers and of
other reforms had led to any meacurable progress. They also wished to receive
information concerning the number and proportion of women in parliament and in
othe: high pubiic offices, the liberal profes~ions, the senior ranks of the civil
sorvice and private business, and asksd for clarification of the special problems
of the residents of the Dova districts and the extent to which the measures beiag
taken to improve their circumstances had been successful. In addition, thay asked
in which respects the rights of aliens were restricted as compared with those of
Japanegse citisens.

599. Questions were raised, in particular, with regard to the situation of foreign
women who had emigrated to Japan and did not have Japanese nationality, the problem
of prostitution in Japan end measu ‘es taken to control it, the situation of Koreans
living in Japan, the system of registration of aliens, especially In connection
with compulso.y fingerprinting, the legal measures for the protection of the Ainu
and Okinawan peoples against discriminatory attitudes of society, the requirement
of Japanese nationality for teaching in schools and the existing legal measures
concerning the mentally il1, which seemed to allow certain forms of

discrimination. Furthermore, it was observed that there appearad to be a
digcrepancy between the Covenant and article 14 ot ths Japanese Constitution
concerning equality as far as the enumeration of the grounds for discrimination was
concerned and clarification was requested on the sublect.

600. In his reply, the representative of Japan referred to provisions prohibiting
all forms of discrimination in his country. The Law of 1985 concerning the
promotion of equal opportunity and treatmant for men and women in employment and
other welfare meagures for women workers entailed, in particular, the inclusion of
women in the majcrity of jobs. Women and men received equal treatment jn
vocational traininc,, The Equal Employment Opportunities Act had induced
suterprises to facilitate the working conditions of women and, although the Act did
not provide expressly for equal wages, it had contributed substantially to reducing
the gap between the starting wages for men and women.

601. The representative stated that the number of women members of the biet had
increased from 21 out of 733 in 1970 to 29 out of 760 in 1987. He also provided
figures showing the increasing participation of women in local assemblies and
public service. He added that the Japanese residing in Dowa districts had been the
subject of social dis- r.mination since the seventeenth century, but the situation
was now in the process of being rectified through legal and other measures to
improve their social and economic conditions. Regarding the rights of aliens whose
status was not expressly mentioned in the Japanese Constitution, the representative
referred, in particular, to recent legislation improving their situation and
providing for regulation of their immigration and residence in the country. With
regard to the immigration of women to Japan, especially from SoutlL-East Asian
countries, the representative explained that, in most cases, it was illegal
immigration and the immigrants were exposed to exploitation and other abuses. The
Japanese Government was taking measures in consultation with the zountries of
origin of the imnigrants to solve the problem. Foreigners charged with being in
Japan illegally could sppeal tn the Minister of Justice. Prostitution was illegal
in Japan and was controlled by a prostitution prevention law, due attention being
given to protecting the human rights ot prostitutei. As for the Koreans living in
Japan, the representative stated that 130,000 of them had been granted Japznese
nationality by the end of 1986. The others hzd the legal status of foreign
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nationals and those who had been living in Japan befcre Auqust 1945 were accorded
special treatment. With the exception of suffrage and other rights, which by their
nature balonged to Japarese nationals only, all fundamental human rights were
guaranteed to Koreans and other foreigners living in Japan. Alien registration and
the enactment of laws and regulations guverning the entry of aliens and control of
their activities under reasonable conditions were matters within the discretion of
any soversign State. Flngerprinting had been introduced to encure the accuracy of
registration details. It was applied without discrimination to all aliens of 1¢
years o: more ataying in the country for one year or more and was in no way
designed to infringe their human rights.

602. The representative further atated that no discriminatory treatment was
currently practised against the people of Okinawa, although the Civil Liberties
Bureau in the Ministry of Justice had received some complaints in relation to the
Ainu. There was an adequate legal framework to protect them at the government
level, but there was some discrimination at the lavel of society, which the Civil
Libarties Bureau was endeavouring to eradicate. Concerning the employment of
foreignersy in education, the representative stated that his Government considered
that posts connected with the public service or public activities, which involved
the exercise of public power, should be held by Japanese citiszens only. Teachers
at the elementary, middle and nigh-school levels were required to take part in the
management. of public activities. Except at university level, therefore, teachers
had to be of Japanese nationality. As for the mentally handicapped, efforts were
being made in Japan to ease their difficulties and help them to become full members
of soclety. With regard to the question of a discrepancy between article 14 of the
Constitution and the provisions of the Covenant, the representative of Japan stated
that, on 28 December 1978, the Supreme Court had ruled that the fundamental human
rights guaranteed in chapter IIi of the Constitution, with the exception of rights
which by their nature should be restricted to Japanese citizens, should be equally
guaranteed to foreigners 1living in Japan.

Right to life

603. With reference to that issue, members of the Committee requested additicnal
information on the implementation by Japan of article 6 of the Covenant in
accordance with the Committee's general comments Nos. 6 (16) and 14 (23). They
wished to know, in particular, how many death sentences had been imposed (:i:ing the
period from 1985 to 1988 and what factors might account for any increases cr
decreages in this respect over earlier periods. They recalled that, under

article 6, paragcaph 2, of the Covensnt, the death sentence might be imposed only
for the most serious crimes and they asked what crimes fell within that category,
how many persons were on death row currently and how much time normally elapsed
between the imposition and the execution of the death sentence. They also asked
what rules and regulations govarned the use of firearms by the police and security
forces and how the infant mortality rate of minority groups compared to that of the
rest of the population.

604. Some members also asked how many persons under sentence of death had been
pardoned, had benefited from an amnesty or had had their sentences commuted, which
authority wes empowered to decide on the legitimcy of the use of firearis by the
police, particularly when such use resulted in death, whether Japanese regulations
were congistent with the principles set forth by the United Nations in the Code of
Conduct for Law Enforcement Officlials, whether any decision had been taken by the
Japanese authorities to reduce, as envisaged in the initial report, from 17 to 9
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the number of crimes liated in the Japanese Criminal Code as being punishable by
the death penalty and in how many cases over the past five years the reopening of
the trisl of an individual sentenced to death had resulted in a reversal of the
verdict. Further details were also requested on the differences between the
treatment of prisoners awaiting execution and the treatment of other prisoners.

605. In his reply, the representative of the reporting State referred to medical
programmes and legel measuree taken in his country to control various categorlies of
diseasesd. He atated that the average life expectancy in Japan in 1987 stood at
75.61 years for men and 81.39 yesrs for women. Under the Maternal and Child Health
Law, the Child Welfare Law and related laws, measures to protect the health of
expectant and nursing mothers and infants were being implemented. The infant
mortality rate, which had stood at 9.3 per thousand live births in 1976, had fallen
to 5.2 per thousand in 1986. As for the number of death sentences, the
representative stated that they were steadily decreasing. During the decade from
1965 to 1974, there had been 90 irrevocable death sentences. During the period
from 1975 to 1984, the number had fallen to 30 and, between 1985 and 17 June 1988,
to 15.

606. In accordance with article 9 of the Code of Criminal Procedure, the death
sentence was applied sparingly and only to the moe: serious crimes, which fell into
two categories. The first covered crimes resulting in death, the secona,
insurrection. An amendment to the Code of Criminal Procedure was under
consideration to reduce the number of capital offences in the first category and to
eliminate those in the second category. At the end of 1987, 27 persons had been
awaiting execution. Tho average period between the irrevocable death gsentence and
execution was seven years and one month, taking into account requests for the
reopening of proceedings or applications for amnesty. The representative added
that article 7 of the Police Duties Execution Law allowed policemen to use weapons
only in circumstances in which there was a reasonable need to do so. During the
past decade. there had been only 13 cases in which the use of a hend-gun by a
policeman had le¢ to death, and in each case the rules had been strictly applied.

607. The representative explained the procedure by which an amnesty could be
granted in Japan and added that, between 1945 and early 1988, in the cnses of 25
persons sentenced to death, the penalty had been commuted to life gentences of hard
labour. The total number of amnesties granted in respect of all sentences,
including death sentences, had been 187 in 1985, 199 in 1986, and 96 in 1987.
Furthermore, the National Public Security Commission dsalt with questions
concerning the training and equipment of the police arnd the lawfulnesc of the use
of force by the police. Complaints could, however, be submitted to the prosecutor,
which would lead to the institution of inquiriee in the police force, and where
appropriate, to the institution of criminal proceedings under the relevant
provisions of the Criminal Code. Prisoners under gentenca of death received the
same treatment as other prisoners, except that they were held in separate

quarters. Between 19832 and 1986, the cases of three persons under sentence of
death had been reopened.

Liberty and security of person

608. In that connection the members of the Committee asked for particulars
concerning the practice of administrative confinement pursuant to the Prevention of
Prostitution Act, the maximum period during which persons could be held in custody
pending t:-ial, and the time-limit within which the family of a detainee was
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informed. Several questions were asked concerning, in particular, one of the forms
of deprivation of liberty, namely, the committal to an institution of persons
suffering from mental disease. It was asked what safeguards were offered to such
persons on the occasion of an involuntary committal, who made the diagnosis, who
made the committal order, to which court an appeal could be addressed at the time
of committal and subseguently, whether the statutory vemedy of habens COrpus was
available, whether there was a right to damages amd compensation in cases of
irregqular committal, what the function of the court was with regard to respect for
the rights o mental patients, and how many mental patients were hospitalized. It
was also asked what was the ratio of persons in custody pending trial to the total
number of persons being prosecuted undsr the criminal law. Furthermore,
particulars were requested concerning the way in which the detention procedure was
carried out and the procedure for obtaining damages and conpensation on the grounds
of mistakes made by the police or the judicial authority.

609. In reply, the representative of Japan stated that the Prevention of
Prostitution Act, in section %, prescribed a penalty of imprisonment for a term not
exceeding six months and a fine not exceeding 10,000 yen for procuring on a public
thoroughfare or incitement to prostitution by advertisements. In section 17,
paragraph 1, of the same Act, the sentence of imprisonment imposed under section 5
could be replaced by committal to a re-education centre. He gave particulars
concerning the procedure for arrest and pre-trial detention under the Code of
Criminal Procedure. He explained that the total time during which a ruspect could
be held without charge after arrest was 72 hours. If the time-limit was not
respected, the suspect was releused. The court was empowered to order detention
for a period of 10 days, which could be prolonged for a further 10 days on the
appilcation of the prosecution., If at that point the trial procedure had not been
initiated, th. suspect was released. A further limit to the period of detaention
was that the person concerned could be releasod on bail, which was gensrally
granted except in ceses of specially serious otfences or if there was a risk that
the accusel might destroy evidence. Under Japanese law there was no provision
requiring that the family must be informed after the arrest; in practice, however,
the family was informed immediately if the detainee s0 requested, provided that the
proper conduct of the inquiry was not thereby jeopardized. He provided some
statistical data concerning persons under detention and compensation awarded ian
criminal cases. He added that under the Codu of Criminal Procedure no arrest could
take place without a court order and that the decision to award compensation was a
matter for the Prosecutor-General attached to the highest court in the éistrict.

1f tk- person concerned was not satisfied with the decision he could institute
civil proceedings in the courts in order to apply for additional compensation.

610. Regarding the committal of mentally-111 persons, under a recently enacted law,
psychiatrists were responsible for deciding oa the need for hospitalization and for
any restrictions on patients' activities. A Psychiatric Review Board had been
established in each prefecture to examine the need for continued hospital :ation
and, based on the results of the review, the Prefectural Governor had to take the
necessary action. If appropriate measures were not then tsken the patient was
ent.itled to bring proceedings against the Prefectural Governor. In addition to
habeas c¢orpus, the Administrative Litigation Law, the Code of Civil Procedure and
the Code of Criminal Procedure provided opportunities for patients to bring
proceedings in cases uf alleged violations of their human rights in psychiatric
hospitals.
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Treatment of prisonerxs and other detaipees

611. In that connection, the members of the Committee asked for particulars
concerning the practices and circumstances of "imprisonment with hard labour" and
“detention in a labour centre" mentioned in the report. Furthermore, in connection
with the geaneral practice of holding persons awaiting trial in police cells, they
asked what safeguards had been provided in conformity with the provisions of the
Covenant, whether the United Nations Standard Minimum Rules for the Treatment of
Prisoners were applied a1r41 whether the relevant regulations and directives were
known to and could be consulted by detainees. Information was also requested on
the current gtatus of the draft legislation concerning detention centres and
institutions for holding persons awaiting trial that were subject to the authority
of the police of the prefecture.

612. Some members wondered whether the principle of using police cells as places
for holding detainees was not in itself fraught with the risk of infringement of
the human rights of detainees, particularly since the information at their disposal
reported disturbing practices regarding police cells and the conditions of
detainees in general. They pointed out, jinter alia, that the régime of solitary
confinement encouraged - according to many sources of information - physical and
psychological maltreatment and they asked what procedure was followad in cases
where a court found that confessions had been extracted by coercion, how article 38
of the Constitution, which contained provisions on that subject, was applied,
whether members of the police had been brought to trial on a charge of having used
torture, and what action had been taken as a result of inquiries conducted by
asgociations that endeavoured to defend the human rights of detainees.

613. In reply, the representative of Japan referred in particular to detention in a
labour centre in pursuance of article 18 of the Japanese Criminal Code. He gave
some particulars concerning the "police cells'" in which persons might be held,
provided that they were not kept there continuously. He added that members of the
Japanese police force were highly trained and had received guidelines concerning
human rights. Any complaint by a prisoner concerning the treatmeut he was
receiving was promptly communicated to the cirief of police of the prefecture, who
would then institute an inquiry and inform the prisoner of the results. The Code
of Criminal Procedure itemized all the cases in which confessions were not
admissible in evidence ané the court could dismiss any deposition if it had doubts
regarding the circumstences in which the depusition had been made. Draft
legislation providing for greater protectlion of prisoners had been submitted to
parliament. The United Nations Standard Minimum Rules for the Traatinent of
Prisoners had been translated into Japanese and widely publicized in Japan and
their implementation was guaranteed by administrative orders. Draft legislation
concerning centres for holding persons in custody pending trial, which took into
account principles laid down in the legislation of other countries and the United
Nations Standard Minimum Rules were under consideration in parliament. The draft
legislation contained specific provisions ':oncerning the treatment of any person
held in a police cell after arrest.

614. The representative pointed out that during the period from 1983 to 1987, only
one police officer had been prosecuted on the grounds of abuse of power resulting
in death and there had been no prosecution of such officers on the grounds of acts
of violence or cruelty. In that connection, he stated that, while he could not
altojgether deny the possibility of isolated cases of excess by police officers, he
had heard of no specific case in which such officers had tortured detainees.

~-144-



Prisoners were entitled to file a complaint with the Office of the Public
Prosecutor who exercised strict control over the police.

Right. to a fair trial

615. With reference to that issue, members of the Committee wished to know why the
principlie of the presumption of innocence had not been reflected thus far in either
the Japanese Constitution or legislation, and how Kokuku, qguasi-Kokuku and
extraordinary Kokuku appwals differed from each other. They recalled that, under
article 2, paragraph 3, of the Covenant, aach State party should undertake to
develop the possibility of judicial remedy and they asked whether that requirement
had been taken into acccount when the Mental Health Law had been revised in 1987,
Explanations were requested, in particular, with respect to the right of a prisoner
to communicate with his counsel and the concept of "grey and indecisive innocence’,
which was expressed by the Chief Justice after the conclusion of a case with a
verdict of not guilty.

516, In his reply, the representative of Japan stated that the presumption of
innocence was firmly established as a fundamental principle of criminal procedure
ond had been fully respected in judicial practice. He further explained that under
the Code of Criminal Procedure, sentence was pronounced by court judgement. Other
decisicns by a court of first instance or by a judge were generally made in the
form of a ruling order. Kokuku appetls against a judgement rendered in the first
instance by a district court, family court or summary court could be lodged with
the High Ccurt; those against a judgement in the first or second instance rendered
by the Court with the Supreme Court and those against a ruling to which no
objection was allowed in the Code of Criminal Procedure with the High Court. An
extraordirary Kokukuy appeal could be filed with the Supr me Court only on such
grounds as violation of the Constitution and incompatibility with judicial
precedent. Quasl-Kokuku appesl against a decision prescribed in article 429 of the
Code of Criminal Proredure, which was rendered by a judge in respect of such
matters as detention and release on bail, could be lodged with the court to which
the judge was attached.

617. The representative then referred to the possibility of judicial remedy which
had been developed by the law with regard to persons in psychiatric hospitals and
provided information concerning the structure and functions of the Japanese bar
under the Practising Attorneys Lew of 1949, He pointed out that unconvicted
persors were given sufficient guarantees to ensure that they could receive
documents and other material from their counsel. As a general rule, detainees were
also permitted t see persons other than their counsel and to receive documents
{from them. Under article 39, paragraph 3, of the Code of Criminal Procedure, if it
was essential for the investigation, the public prosecutor or investigating
nagistrate could designate the date, place and time at which an interview with the
accused was to be held, provided that the ability of the ancused to prepare his
defence was not prejudiced thereby.

Freedom of movement and expulsion of aliens

618. On that subject, members of the Committee risked whether there were any
resurictions on the freedom of movement of aliens within Japan other than those
wvhich were applicable also to citi®ens and restrictions relat: g to "provisionally
landed aliens" or special cases. Moreover, in the light of the Committee's general

comment No. 15 (27), they requested additional information on the position of
aliens in Japan.

145




619. In his reply, the representative of the reporting State referred to article 22
of the Japanese Constitution, which guaranteed freedom of movement to both Japanese
citisens and aliens, and legislation relevant to the requirements for entry of
aliens in Japan. He stated that an alien who had been refused entry by the
immigration authorities might lodge an appeal with the Ministry of Justice. By a
decision of the Supreme Court of 28 September 1978 foreigners living in Japan
enjoyed the same fundamental human rights as Japanese citizens, apart from voting
and certain other rights expressly reserved for Japanese citizens. The conditions
governing the residence and activities of foreigners in Japan were laid down by the
immigration authorities. Investigation of offences carrying the penalty of
depo-tation was carried out initially by the immigration control officer. If
groui @ for deportation were found, the person concerned could request a hearing by
the special inquiries officer and, in the event of an esdverse ruling, lodge an
appeal with the Ministry of Justice, which was the final authority on deportation.

Right to privacy

620. With regard to that issue, members of the Comnittee requested additional
information on article 17, in accordance with the Committee's general comment

No. 16 (32), and clarification on the concept of "the right to portrait”. They
also requested a description of Japanese laws and practices relating to the
collection and use of personal data by public agencies or private entities. In
addition, they asked how the use of electronic listening and viewing devices was
regulated, whether an individual had the right to ascertain in intelligible foim
whether personal data relating to him were stored on data files, and, if so, what
data and for what purpose, and which public authorities or private firms controlled
such data.

621. In his reply, the representative of the State party said that, if the
infringement of privacy constituted an offence, the individual concerned might
lodge a complaint with the public prosecutor or investigating magistrate, in
accordance with the Code of Criminal Procedure, requesting redress for the damage
caused and restoration of the original condition. 1In addition, he could request an
investigation by a civil liberties commissioner on grounds of violation of his
human rights. Regarding the concept of "the right to portrait”, he explained that
the Supreme Court had ruled that the photographing of a person’'s face by the police
without good reasons was contrary to article 14 of the Constitution. With
reference to the other questions raised, he stated that. the Instalment Sales Act
relating to computerized information in the private sector, amended in 1984,
provided that information acquired in connection with credit transactions should
not be used for any other purpose; article 21 of the Constitution guarantead
security of all means of communicetion, while the Telecommunications Act prohibited
any violation of telecommunications security; a Bill recently submitted to the Diet
would cover the handling of controversial personal data by public institutions,
combining the protection of individusl rights with efficient administration.

Freedom of religion and expression. prohibition of propaganda for war and advocacy
of racial or religious hatred

622. On that subject, members of the Committee asked whether religions were
officially recognized or ragistered in Japan and, if so, what the relevant legal
besis and procedures were, vhat controls were exercised on freedom of the press and
mass media in accordance with the law and what concrete measures had been taken to
ensure compliance with the provisions of article 20 of the Covenant. Members of
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the Committee stressed that legislative provisions against propaganda for war had
to be enacted by a State party, if it was to fulfil its obligations unde. that
article.

623. In his reply, the representative of Japan referred to conastitutional and other
legislative provisions guaranteeing freedom of religion and expression and
regulating the press and other mass media. He stated, in particular, that no
religious education wasg imparted by the State, that religious organisations were
not required to be registered, that dissemination of war propsganda in his country
was virtually inconceivable and therefore no need had arisen in his country for
specific legislation on the matter.

Freedom. of assembly and association

624. With reference to that issue, members of the Committee asked about the
relevant laws and practices relating to the establishment of political parties, the
organization of trade unions, the size of their membership and the percentage of
the labour force belonging to trade unions.

625. The representative of the reporting State replied that political parties could
be organized freely in Japan without restrictions. However, the Political Funas
Regqulation Law regulated expenditure on political activities and 27 organisations
had been recognized as parties under that law. The main political parties had
representatives in both houses of the Diet. The representative also referred to
articleg 21 and 28 of the Japanese Constitution relating to trade unions and the
right to strike and recalled that Japan was a party to the International Labour
Organisation Freedom of Assoclation and Protection of the Right to Organise
Convention, 1948 (No. 87) and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

Protection of the family and children. including the right to marry

626. With reference to that issue, members of the Committee asked how the right of
men and women of marriageable age to marry and to found a family was recognised in
Japan, what measures the Government was taking to eradicate child prostitution and
vhat the position was in Japan with regard to corporal punishment.

627. The representative replied that article 24 of the Japanese Constitution
affirmed “hat marriage was based on the mutual consent of the intending spouses.
In 1986, a total of 967 female juveniles under 20 years of age had been counselled
for prostitution. Relevant laws were the Child Welfesre Law and the Prostitution
Prevention Law, and the police endeavoured to locate and protect juvenile victims
of prostitutiva. Corporal punishment in school was prohibited by law.

Right to participate in the conduct of public affairs

628. In respect to that subject, members of the Committee wished to receive
information concerning the exercise of and restrictions on political rights. They
also asked how equitable access of members of ethnic, religions or linguistic
minorities to public services was ensured.

629. In his reply the represcntative of Japan referred to the Public Offices

Election Law, which contained provisions regarding the election of members of the
two houses of the Diet and members of the assemblies of local public bodies, and
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the National Public Service Law and the Local Public fervice Law, which guaranteed
that the recruitment of public officiala was based on fair and competitive
examlnat'un. He stated ttrat ejual access to the couduct of public affaire was
guaranteed tu everybody undur law.

Righie of minoxities

630. kegarding that issue, members of the Committee asked whether thera were, in
Jepan, any special factors and diffic.lties concerning the effective enjoyment by
minosities of their rights under the Covenant and, in particular, what the
situation was in regard to Koreans, Chinese, the Utari people and the Dowa people.

631. In his reply, th. representative of .Japan provided figures concerning the
composition of the ,roups of persons referred to in the question and stated that in
Japan no one was denied the right to enjoy his own culture, to practise his own
religion, or to use his own language.

General commepts

632. The memhers of the Committee expressed satisfaction with the thorough,
constructive and fruitful dialogue which had taken place betwuen the
representatives of Japan and the Committee. They noted with appreciation that the
report had already been publicly discussed in Jepan nad that many non-governmertal
organisations and groups had bean involved; in their opinion that demonstrated the
keen interest in human rights matters that existed in Japan. Tbhwsy ncted that many
¢lements of traditional law existed in .Japanese society: they had the impression
that in the curcent state of affairs, Japanese legislation was an amalgam of
various legal concepts and was expected to evolve further. Hence it was sometimes
difficult to determine with certainty whether some provisions of the legislation
were compatible with the Covenant. They noted that scme improvements in the
Japanese legal system from the point of view of human rights couid already he reen,
in particular with regari to the ban on war prcpagenda, the human rights of mnental
patients, the managament of penitentiary establishments and the use of police calls
fer holding parsons awaiting trial in cuctody. They also referred to the comments
male in the courss of the consideration of the report coencerning the difficulties
in obteining uaturalisation in Japan, allegations ot maltreatmeant of prisoners, the
application of the death penalty, and cer’.ain forms of discrimination against
certain e¢thinic groups and certain commuunities of the Japanese population as well as
agrinsc women and aliens. The members expreused the view that the measures needed
to desl with the questions raised related to both lejislation and practice. and
they expressed th~ "ope that the Japanese Govermment would take the Commit: ee's
comments into account.

633. Cn the conclusion of consideration of Japan's second periodic report, the
Chai-man also thanked the Japanese delegation for its contribution to a fruitful
dialug.# with the Committee and eapressed the hope that all questione left in
abeyance at the current sussinn would be dealt with in Japan's ne. periodic report.
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IV. GENERAL COMMENTS OF THE COMMITTEE

A. Gepneral

634 .n the Committee's guidelines on the form and content of periodic reports
(CCPK/C/20), States parties to the Covenant were urged to take the Co. mittee's
yeneral commcnts into account in implenenting the Covenant whan preparing their
reports. During an extended discussion of the role of the general comments in the
preparation of periodic eports and of their important bearing on the
implementation of a numbe.- of articles of the Covenant at its 758th mee! ing,
members reiterated their concern that the general comrnents were not yet being taken
into account sufficiently by States parties. In order to elicit additional
informatior cencerning the implementation of relevant articles of the Covenant, the
Committee decided to include, on a systematic basis, in the lis‘s of issues
pre,ared for States parties prior to thu consideratiou of their periodic reports,
appropriate questions relatiny to the degree to which the standards contained in
the general comments were being observed.

B. HWork on general comments

635. The Committes hegan discussion of a general comment on article 17 of the
Covenant at its thirtieth session on the basis of an initial Araft prepared by its
Working Group. It continued its ccnsideration ¢f that general comment at its
763rd, 770th, 771st, 777th, 778th, 781st and 7Y1st meetings, during its
thirty-first and thirty-cecond sessions, on the basis of successive drafts revised
sy itc Working Group in the light of the comments and proposals advanced by
membars. The Committee adopted its gereral comment on article 17 at the 791st
mee:ing, held on 23 March 1988, Pursuant to the request of the Economic and Social
Council, the Committee transmitted the general comment to the Council at its first
regqular session in 1988.

636. At its 833rd meeting, the Commi' ‘rc (wcided to start preparatory work on
general comments on provisions of the Covenant regarding non-discrimination and on
the protection of the family and the chila.
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V. CONSIDERATION OF COM:UNICATIONS UNDER THE OPTIONAL PROTOCOL

637. Under the Optional Protocol to the International Covenant on Civil and
Political Rights, individuals who claim that any of their rights enumerated in the
Covenant have been violated and who have exhausted all svailable domestic remedies
may s.*mit writt~n communications to the Human Rights Committee for considerration.
Of the 87 States that have acceded to or ratified the Covenant, 42 have accepted
“he compsteace of the Committee to deal with individual complaints by ratifying or
¢t 7ediny to the Optional Protocol (see Annex I to the present report, sect. B). No
crmmunication can be received by the Committee if it concerns a State )acty to the
Corenant that is not algo a party to the Optinnal Protocol.

A. Progreas of troxk

638. Since the Committee started its work under the Optlonal Protocol av its second
sesgion in 1977, 316 communicat’>ns concerning 28 States parties have been placed
before it for ronsideration (236 of these were placed before tle Committee from its
second to its thirtieth sersions; 80 further communications have been placed befure
the Committee since then, that is, at its thirty-first, thirty-second s.d
thirty-third seasions, covered by the present report). A volume containing
selected decisions under the Optional Protocol from the second to the sixteenth
sagsion (July 198¢) was publighed in English in 198%. 7/ The French and Spanish
vergion of thne publication came out in 1988. A volume containing selected
decisions trom the seventaenth to the thirty-second sessions is forthcoming. T'a
Committee believes it extramely important that the publication of this smecund
volume should proceed at sll due speed.

639. The status of the 316 communications so far placed befor= the Human Rights
Committee for conrideration is as follows:

(a) Concluded by views under article 5, parayraph 4, of the Optional
Protorols B85;

(b) Conciuded in ancther manner (inadmissible, discontinued, suspunded or
withdrawn): 12%5;

(c) Declared admissible, but not yet concluded: 22y
(d) Pending at the pre-admissibility stage: 84.

640. Dur.ng the thirty-first to thirty-third sessions, the Committee examinud a
numbnr of communications submitted under the Optional Prctoicol. It concluded
consl.leration of eight cases by adopting its view:. thereon. Thes» are cases

Nos. 15971983 (Cariboni v. Uruguay), 161/1981 (Herrerm Rubio v. Colombia), 176/1984
(Lafuent. Penarrieta At al. v. Bollvia), 188/1984 (Martinez Portorreal v. the
Dominican Republic), 191/198%5 (Blom v. Sweden), 194/1985 (Miango v. Zaire),
19771985 (Kitok v. Sweden) and 201/1935 (Hendriks v the Netherlands). The
Committee alsn concludad consideration of 13 cares by declaring them inadmissible.
These are cases Nos. 204/1986 (A. P. v. Italy), 21271986 (P. ¢. C. v. the
Netherlands), 224/1987 (A. and §. N. v. Norway), 227/1987 (O. W. v. Jamaica),
228/19R% (. L. D. v. Fraace), 23671987 (V. M. R. B. v. Canada), 243/14987 (5. R. v.
France), 24571987 (R. T. Z. v. the Netherlands), 2%2/1937 (C. J. v. Jamaica),



25771987 (L. C. v. Jamaica), 267/1987 (M. J. G. v. the Netherlands), 285/1988

(L. G. v. Jamaica) and 286/1988 (L. S. v. Jamaica). The texts of the views adopted
on the eight cases, as well as of the decisions on the 13 cases declared
inadmissible, are reproduced in annexzes VII and VIII to the present report.
Consideration of two cases was discontinued. Procedural decisions were adopted in
2 number of pending cases (under rules 86 and 91 of the Committee's provisional
rules of procedure or under article 4 of the Optional Protocol). Secretariat
action was requested on other pending cases.

641. Since the Committee's 1987 report to the General Assembly, 8/ four more States
have ratified or acceded to the Optional Protocol, thus raising the number of
States parties to 42 out of the 87 States parties to the International Covenant on
Civil and Political Rights. The Committee welcomes this increased participation in
the procedure governed by the Optional Protocol and expresses the wish that the
procedure will, in the coming years, become truly universal.

642. Increased public awareness of the Committee's work under the Optional Protocol
has also led to an exponential growth in the number of communications submitted to
it. In the period between the 1985 and 1986 reports, the Committee registered 22
new cases; in the period between the 1986 and 1987 reports, 25 new cases were
registered; in che period covered by the present report, 80 new cases were
registered. When the 1986 report was adopted, the Committee had before it 33
pending cases; by the adoption of the 1987 report, 49 cases were pending; by the
time of adoption of the present report, the Committee had before it 116 pending
cases. These figures show a very substantial increase in the Committee's work-load
over tha last two years.

643. While the Committee recognized that it must continue to deal with
communications thoroughly and expeditiously, it stressed that its growing case-load
and the substantive and legal complexity of communications necessitated increased
Secretariat assistance. Unless the work-force at its disposal was increased, the
Committee feared that it would not be able to fulfil its responsibilities. It
therefore welcomed the assurances given to it at its thirty-third session by the
Under-Secretary-General for Human Rights that, despite the existing financial
limitations, he would look into the possibility of strengthening the staff.

C. Joind £ s

644. Pursuant to rule 88, paragraph 2, of the Committee's provisional rules of
procedure, "the Committee may, if it considers appropriate, decide to deal jointly
with two or more communications"”. During the period covered by this report the
Committee adopted three decisions to deal jointly with similar communications.

D. | f the Commi ‘s decisi } it
£ icati

645. The Committee's decisions on the merits are non-binding recommendations and as
such are referred to as "views under article 5, paragraph 4, of the Optional
Protocel". 2fter the Committee has made a finding of a violation of a provision of
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the Covenant, it always proceeds to ask the State party to take appropriate steps
to remedy the violation. For instance, in the period covered by the present
report, the Committee found that two States parties were responsible for the
violation of the right to life (article 6) of the victims concerned. In its views
in case No. 194/1985 (Miango v. Zaire), the Committee urged the State party "to
take effective steps (a) to investigate the circumstances of the death of

Jean Miango Muiyo, (b) to bring to justice any person found to be responsible for
his death, and (c) to pay compensation to his family”. In case No. 161/1983
(Herrera Rubio v. Colombia) the Committee similarly indicated that the State party
was under an obligation "further to investigate said violations, to take action
thereon as appropriate and to take steps to ensure that similar violations do not
occur in the future”.

646. Violations of the provisions of the Covenant have been found by the Committee
in 73 of the 85 commuaications concluded with the adoption of views.

E. Individual opini

647, In its work under the Optional Protocol, the Committee strives to reach its
decisions by consensus, without resorting to voting. However, pursuant to rule 94,
paragraph 3, of the Committee's provisional rules of procedure, members can append
their individual opinions to the Committee's decisions.

648. During the sessions covered by the present report, individual opinions were
appended to the Committee's views in case No. 201/1985 (Hendriks v. the
Netherlands) and to the Committee's decision declaring communication No. 228/1987
(C. L. D. v. France) inadmissible (see annex VII, sect. H and appendices I-II and
annex VIII, sect. E).

F. Issues considered by the Committee

649. For a review of the Committee's work under the Optional Protocol from its
second session in 1977 to its thirtieth session in 1987, the reader is referred to
the Committee's annual reports for 1984, 1985, 1986 and 1987 which, jnter alia,
contain a summary of the procedural and substantive issues considered by the
Committee and of the decisions taken. 9/ The full texts of the views adopted by
the Committee and of its decisions declaring communications inadmissible under the
Optional Protocol have been reproduced regularly in annexes to the Committee's
annual reports.

650. The following summary reflects further developments of issues considered
during the period covered by the present report.

1. Procedura) issues

(a) Ihe requirement of exhaustion of domestic remedies (Optiomal Protocol,
article 5, para, 2 (b))

651. Pursuant to article 5, paragraph 2 (b), of the  Optional Protocol, the
Committee shall not consider any communication unless it has ascertained that the
author has exhausted all available domestic remedies. However, the Committee has
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already estahlished that the rule of exhaustion applies only to the extent that
these remedies are effective and available and the State party is required to give
*details of the remedies which it submitted had been available to the author in the
circumstances of his case, together with evidence that there would be a reasonable
prospect that such remedies would be effective" (case No. 4/1977, Torres Ramirez v.
Uruguay). 10/ The rule also provides that the Committee is not precluded from
examining a communication if it is established that the application of the remedies
in question is unreasonably prolonged.

652. In case No. 22471987 (A. and S. N. v. Norway) the authors did not bring their
case before any judicial or administrative instance in Norway, arguing that
remedies would not have been effective, because the practice they were challenging
was legal in Norway and because the Covenant could not be directly applied by
Norwegian courts. Moreover, the authors decided to appeal directly to the
Committee, arguing that the exhaustion of domestic remedies would be prolonged and
be "a waste of time and money"”. The Committee asked the State party to explain the
remedies available to the authors, in particular to clarify whether there was a
competent tribunal or constitutional court in Norway, in which the authors could
test the legality of the Day Nurseries Act as amended in 1983. 1In an extensive
reply, the State party submitted that "Norwegian courts have given comsiderable
weight to international treaties and conventions in the interpretation of domestic
rules, even if these instruments have not been formally incorporated into domestic
law", adding that "the possibility of setting aside a national statute altogether
on the grounds of conflict with the Covenant cannot be disregarded”". Moreover, the
State party indicated that the authors could have argued that the Act in question
was in conflict with article 2 (1) of the Norwegian Comnstitution, under which "all
inhabitants of the Kingdom shall have the right to free exercise of their
religion". In the light of the State party's explanations and the author's
comments thereon, the Committee observed:

"that the authors have not pursued the domestic remedies which the State party
has submitted were available to them. It notes the authors®' doubts whether
the International Covenant on Civil and Political Rights would be taken into
account by Norwegian courts, and their belief that the matter could not be
satisfactorily settled by a Norwegian court. The State party, however, has
submitted that the Covenant would be a source of law of considerable weight in
interpreting the scope of the Christian object clause and that the authors
would have stood a reasonable chance of challénging the Christian object
clause of the Day Nurseries Act and the prevailing practice as to their
compatibility with the Covenant had théey submitted the case to the Norwegian
courts; the Committee notes further that there was a possibility for an
expeditious handling of the authors' case before the local courts. The
Committee finds, accordingly, that the pursuit of the authors' case before
Norwegian courts could not be deemed a prioxri futile and that the authors'
doubts about the effectiveness of domestic remedies did not absolve them from
exhausting them. Thus, the requirements of article 5, paragraph 2 (b), of the
Optional Protocol have not been met" (see annex VIII, sect. C).

(b) No claim under article 2 of the Optional Protocol
653. Article 2 of the Optional Protocol provides that “individuals who claim that
any of their rights enumerated in the Covenant have been violated and who have

exhausted all available domestic remedies may submit a written communication to the
Committee for consideration".
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654. Although at the stage of admissibility an author need not prove the alleged
violation, he must submit sufficient evidence in substantiation of his allegation
to constitute a prima facie case. A "claim" is therefore not just any allegation,
but an allegation supported by a certain amount of substantiating evidence. Thus,
in cases where the Committee finds that the author has faileé to make at least a
prima facie case before the Committee, justifying further sexamination on the
merits, the Committee has held the communication inadmissible, declaring that the
author *has no claim uander article 2 of the Optional Protocol”. During the period
covered by the present report the Committee has used this formula in declaring four
communications inadmissible (see annex VIII, sects. B, F, H and K}.

(c) Interim measures under rule 86

655. The authors of a number of cases currently before the Committee are convicted
persons who have been sentenced to death and are awaiting execution. These authors
claim to be innocent of the crimes of which they were coanvicted and further allege
that they were denied a fair hearing. In view of the urgency of the
communications, the Committee has requested the two States parties concerned, under
rule 86 of the Committee's provisional rules of procedure, not tc carry out the
death sentences until "the Committee has had an opportunity to render a final
decision in this case" or "the Committee has had an opportunity to consgider

further ... the question of admissibility of the present communication". Stays of
execution have been granted in this connection.

656. In view of the growing number of communications from persons awaiting
execution, the Committee appointed one of its members, Mr. Andreas Mavrommatis,
Special Rapporteur on death penalty cases, and authorized him to take rule 86
decisions on behalf of the Committee.

2. Substantive jssues
(a) Expulsion of aliens {(Covenant, article 13)

657. The Committee has had the opportunity of expressing its views on the position
of aliens under the Covenant in its general comment No. 15 (27) adopted at its
twenty-seventh session. 11/ Its understanding of the scope and application of
article 13 has also been reflected in the Committee's views in case No. 58/1979
(Maroufidou v. Sweden, adopted at the Committee's twelfth session) 12/ and

No. 155/1983 (Hammel v. Madagascar, adopted at the Committee's twenty-niath
session), 13/ and in the Committee's decision declaring inadmissible case

No. 173/1984 (M. F. v, the Natherlands, adopted at the Committee's twenty-third
session). 14/

658, At its thirty-third session, the Committeed examined communication

Bo. 236/1987 (V. M. R. B. v. Canada), which involved a number of issues related to
asylum, immigration and deportation proceedings. In declaring that communication

inadmissible, the Committee noted that a right of asylum was not protected by the

Covenant and, with respect to article 13, observed:

“that one of the conditions ‘for the application of this article is that the
alien be lawfully in the territory of the State party, whereas Mr. R. has not
been lawfully in the territory of Canada. Furthermore, the State party has
pleaded reasons of national security in connection with the proceedings to
deport him, It is not for the Committee to test a sovereign State's
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evaluation of an alien's security rating:; moreover, on the basis of the
information before the Committee, the procedures to deport Mr. R. have
respected the safeguards provided for in article 13" (see annex VIII, sect. F).

(b) Double jeopardy (Covenant, article 14, para. 7)

659. Article 14, paragraph 7, of the Covenant provides that "no one shall be liable
to be tried or punished again for an offence for which he has already been finally
convicted or acquitted in accordance with the law and penal procedure of each
country”.

660. In communication No, 204/1986 (A. P, v. Italy), the author claimed a violation
of article 14, paragraph 7, because he had been convicted in 1979 by the Criminal
Court of Lugano, Switzerland, for complicity in the crime of conspiring to exchange
currency notes, which came from the ransom paid for the release of a person who had
been kidnapped, and because he was again convicted in absentia in 1983 by the Milan
Court of Appeal for an offence arising out of the same kidnapping. In declaring

the communication inadmissible ratione materiae under article 3 of the Optional
Protocol, the Committee stated:

... article 14, paragraph 7, of the Covenant, which the author invokes, does
not guarantee non bis in idem with regard to the national jurisdictions of two
or more States. The Committee observes that this provision prohibits double
jeopardy only with regard to an offence adjudicated in a given State" (see
annex VIII, sect. A). -

(c)

(Covenant, article 26)

661. Following the adoption of the Committee's views at its twenty-ninth session,
in 1987, in cases Nos. 172/1984 (Broeks v. the Netherlands) 15/ and 182/1984
(Zwaan-de Vries v. the Netherlands) 16/ recognizing that the scope of article 25
extends to rights not otherwise guaranteed by the Covenant, the Committee has
received an increasing number of communications concerning alleged discrimination
in contravention of article 26 of the Covenant.

662. As the Committee, however, observed in the Broeks and Zwaan-de Vries cases:

"The right to equality before the law and to egual protection of the law
without any discrimination does not make all differences of treatment
discriminatory. A differentiation based on reasonable and objective criteria
does not amount to prohibited discrimination within the meaning of
article 26." 17/

663. A number of the communications received latterly have been declared
inadmissible, since the authors failed to make at least a prima facie case of
discrimination within the meaning of article 26.

664. In case No. 21271986 (P. P. C. v. the Netherlands), the author had alleged
discrimination because the application of a law providing for additicnal assistance
‘to persons with a minimum income was linked to the person's income in the month of
September. Since the author had not been unemployed in September, the annual
calculation showed a figure higher than his real income for the year in question
and he did not qualify for the desired additional assistance. 1In declaring the
communication inadmissible, the Committee stated:
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“The Committee has already had an opportunity to observe that the scope
of article 26 can also cover cases of discrimination with regard to social
security benefits (communications Nos. 17271984, 180s1984, 182/1984). It
considers, however, that the scope of article 26 does not extend to
differences of results in the application of common rules in the allocation of
benefits, In the case at issue, the author merely states that the
determination of compensation benefits on the basis of a person's income in
the month of September led to an unfavourable result in his case. Such
determination is, however, uniform for all persons with a minimum income in
the Netherlands. Thus, the Committee finds that the law in question is not
prima facie discriminatory, and that the author does not, therefore, have a
claim under article 2 of the Optional Protocol" (see annex VIII, sect. B).

665. Two other cases concerned the different treatment of soldiers and civilians.
In declaring communication No. 267/1987 (M. J. G. v. the Netherlands) inadmissible,
the Committee stated:

"The Committee notes that the author claims that he is a victim of
discrimination on the ground of ‘other status' (Covenant, art. 26, in_fine)
because, being a soldier during the period of his military service, he could
not appeal against a summons like a civilian. The Committee considers,
however, that the scope of application of article 26 cannot be extended to
cover situations such as the one encountered by the author. The Committee
observes, as it did with respect to communication No. 24571987 (R. T. Z. v.
the Netherlands), that the Covenant does not preclude the institution of
compulsory military service by States parties, even though this means that
some rights of individuals may be restricted during military service, within
the exigencies of such service. The Committee notes, in this connection, that
the author has not claimed that the Netherlands military penal procedures are
not being applied equally to all Netherlands citizens serving in the
Netherlands armed forces. It therefore concludes that the author has no claim
under article 2 of the Optional Protocol" (see annex VIII, sect. K).

666. In case No. 191/1985 (Blom v. Sweden), which the Committee declared admissible
and examined on the merits, the main issue was whether the author of the
communication was the victim of a violation of article 26 of the Covenant because
of the alleged incompatibility of the Swedish regulations on education allowances
with that provision. In deciding that the State party had not violated article 26
by refusing to graant the author, as a pupil of a private school, an education
allowance for the school year 1981/82, wihereas pupils of public schools were
entitled to education allowances for that period, the Committee stated:

"The State party's educational system provides for both private and
public education. The State party cannot be deemed to act in a discriminatory
fashion if it does not provide the same level of subsidy for the two types of
establishments, when the private system is not subject to State supervision.
As to the author's claim that the failure of the State party toc grant an
education allowance for the school year 1981/82 constituted discriminatory
treatment, because the State party did not apply retroactively its decision of
17 June 1982 to place grades 10 and above under State supervision, the
Committee notes that the granting of an allowance depended on actual exercise
of State supervision; since State supervision could not be exercised prior to
1 July 1982 ..., the Committee finds that consequently it could not be
expected that the State party would grant an allowance for any prior period
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and that the question of discrimination does not arise, On the other hand,
the question does arise whether the processing of the application of the
"udolf Steiner School to be placed under State supervision was unduly
prolonged and whether this violated any of the author's rights under the
Covsuant. In this connection, the Committee notes that the evaluation of a
school’s curricula necessarily entails a certain period of time, as a result
of a host of factors and imponderables, including the necessity of seeking
advice from various governmental agencies. In the instant case the school's
application was made in October 1981 and the decision was rendered eight
months later, in June 1982, This lapse of time cannot be deemed to be
discriminatory, as such” (see annex VII, sect. E),.

(a) P

667. Communication No. 2011985 (Hendriks v. the Netherlands) concerned a divorced
parent who claimed that the Netherlands courts' failure to grant him access to his
son constituted a violation of article 23, The Committee found no violation,
stating that, while the Netherlands courts recognized the right of children to
permanent contacts with both parents and the right of access of the non-custodial
parent, that right could be denied in the best interests of the child and that it
was for the local court and not for the Committee to determine what constituted the
best interests of the child in the particular case. The Committee also explained
its understanding of the scope of article 23 as follows:

"In examining the communication, the Committee considers it important to
stress that article 23, paragraphs 1 and 4, of the Coven-1t sets out three
rules of equal importance, namely, that the family should be protected, that
steps should be taken to ensure equality of rights of spouses upon the
dissolution of the marriage and that provision should be made for the
necessary protection of any children. The words ‘the family' in article 23,
paragraph 1, do not refer solely to the family home as it exists during the
marriage. The idea of the family must necessarily embrace the relation
between parents and child. Although divorce legally ends a marriage, it
cannot dissolve the bond uniting father - or mother - and child; this bond
does not depend upon the continuation of the parents' marriage. It would seem
that the priority given to the child's interests is compatible with this rule"
(see annex VII, sect. H).

(e) Protection of persons belonging to minorities (Covenant, art. 27)

668. Communication No. 197/1985 (Kitok v. Sweden) concerned an ethnic Sami and
reindeer breeder. who complained of an alleged violation of article 27 of the
Covenant, because he had been excluded from membership in the Sami village (Sameby)
by decision of the Sami community on the basis of the Reindeer Husbandry Act.

Mr. Kitok's appeal to a Swedish court, under the same Act, was unsuccessful. One
of the questions examined by the Committee was whether reindeer husbandry
constituted a cultural activity. The Committee observed:

"The regulation of an economic activity is normally a matter for the
State alone. However, where that activity is an essential element in the
culture of an ethnic community, its application to an individual may fall
under article 27 of the Covenant".

-157-

e b A



While the Committee found that the ratio legis of the Reindeer Husbandry Act was
reasnnable and consistent with article 27, it none the less expressed grave doubts
as to whether certain provisions of the Act and their application to Mr. Kitok
could be deemed compatible with article 27 of the Covenant:

"It can thus be seen that the Act provides certain crite: ia for
participation in the 1life of an ethnic minority whereby a person who is
ethnically a Sami can be held not to be a Sami for the purposes of the Act.
The Committee has been concerned that the ignoring of objective ethnic
criteria in determining membership of a rinority, and the application to
Mr. Kitok of the designated rulec, may h.ve been disproportionate to the
legitimate ends sought by the legislation"” (see annex VII, sect G).

Notes

1/ See Official Records of the General Assembly. Forty-second Session.,
Supplement No, 1 (A/42/1).
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Covenant, as at 29 July 1988

Rate of receir“ of

the instrument of

xatification or Date of entry
State party accession (a) into force

A. States parties to the Internatiopal Covenant om Civil
and Political Rights (87)

Afghanistan 24 January 1983 (a) 24 April 1983
Argentina 8 August 1986 8 Novembsr 1986
Australia 13 August 1980 13 November 1980
Austria 10 September 1978 10 December 1978
Barbados S January 1973 (a) 23 March 1976
Belgiun 21 April 1983 21 July 1983
Bolivia 12 August 1982 (a) 12 November 1982
Bulgaria 21 September 1970 23 March 1976
Byelorussian Soviet Socialist
Republic 12 November 1973 23 March 1976
Cameroon 27 June 1984 (a) 27 September 1984
Canada 19 May 1976 (a) 19 August 1976
Central African Republic 8 May 1981 (a) 8 August 1981
Chile 10 February 1972 23 March 1976
Colombia 29 October 1569 23 Merch 1976
Congo 5 Octcber 1983 (a) 5 January 1984
Costa Rica 29 November 1968 23 March 1976
Cyprus 2 April 1969 23 March 1976
Czechoslovakia 23 December 1975 23 March 1976
Democratic People's Republic
of Korea 14 September 1981 (a) 14 Decemktar 1981
Democratic Yemen 9 February 1987 (a) 9 May 1987
Denmark 6 January 1972 23 March 1976
Dominican Republic 4 January 1978 (a) 4 April 1978
Ecuador 6 March 1969 23 March 1976
Egypt 14 January 1982 14 April 1682
El Salvador 30 November 1979 29 February 1980
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Stute party
Equatorial Guinea
Finland

France

Gabon

Gambia

German Demoucratic Republic

Germany, Foderal Republic of

Guinea
Guyana
Hungary
Iceland
India

Iran (Islamic Republic of)
Iraq

Italy
Jamaica
Japan
Jordan
Kenya
Lebanon
Libyan Arab Jamshiriya
Luxembourg
Madegascar
Mali
Mauritius
Mexico
Morgolia
Morocco
Netherlands
New Zealand
Nicaragua
Niger

Norway

Date of receipt of
the instrument of
xatification or

accesslon (a)

25
19

4
21
22

8
17
24
15
17
22
10
24
25
15

3
21
28

1

3
15
18
21
16
12
23
18

3
11
28
12

7
13

September 1987 (a)
August 1975
November 1980 (a)
January 1983 (a)
March 1979 (a)
November 1973
December 1973
January 1978
February 1977
January 1974
August 1979

April 1979 (a)
June 1975
January 1971
Septembar 1978
October 1975

June 1979

May 1975

May 1972 (a)
Ncvember 1972 (a)
May 1970 (a)
August 1983

June 1971

July 1974 (a)
December 1973 (a)
March 1981 (a)
November 1974
May 1979

December 1978
December 1978
March 1980 (a)
March 1986 (a)
September 1972
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Date of entry
into force

25 December 1987
23 March 1976

4 February 1981
21 April 1983
22 June 1979
23 March 1976
23 March 1976
24 April 1978
15 May 1977
23 March 1976
22 November 1979
10 July 1979
23 March 1976
23 March 1976
15 December 1978
23 March 1976
21 September 1979
23 March 1976

23 March 1976
23 March 1976

23 March 1976

18 November 1983
23 March 1976

23 March 1976

23 March 1976

23 June 1981

23 March 1976

3 August 1979
11 March 1979

28 March 1979

12 June 1980

7 June 1986

23 March 1976




Date of receipt of

the jipgtrument nf

catitication or Date of entry
State party accession (a) doto force
Panama 8 March 1977 8 “une 1977
Peru 28 April 1978 28 July 1978
Philippines 23 October 1986 23 January 1986
Poland 18 March 1977 18 June 1977
Portugal 15 June 1978 15 September 1978
Romania 9 December 1-74 23 March 1976
Rwanda 16 April 1975 (a) 23 March 197
Saint Vincent and the Grenadines 9 November 1981 (a) 9 February 1982

San Marino

18

October 1985 (a)

18 January 1986

Senegal 13 February 1978 13 May 1978

Spain 27 April 1977 27 July 1977

Sri Lanka 11 June 1980 (a) 11 September 1980
Sudan 18 March 1986 (a) 18 June 1986
Suriname 28 December 1976 (a) ¢ March 1977
fweden 6 Decembar 1971 23 March 1976
Syrian Arab Republic 21 April 1969 (a) 23 March 1976
Togo 24 May 1984 (a) 24 August 1984

Trinidad and Tobago

21

December 1978 (a)

21 March 1979

Tunisia 18 March 1969 23 March 1976
Ukrainian Soviet Socialist
Republic 12 November 1973 23 March 1976

Union of Soviet Socialist
Republics

United Kingdom of Great Britain

16

October 1973

23 March 1976

and Northern Ireland 20 May 1976 20 August 1976
United Republic of Tanzania 11 June 1976 (a) 11 September 1976
Uruguay 1 April 1970 23 March 1976
Venesuela 10 May 1978 10 August 1973
Viet Nam 24 September 1982 (a) 24 December 1982
Yugoslavia 2 June 1971 23 March 1976
Zaire 1 November 1976 (a) 1 February 1977
Zambia 10 April 1984 (a) 10 July 1984
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Date of receipt of

the instruept of

ratification or Data of entr:

Stace party accession (a) lato lmt.r;n‘c
B. ftates parties to the Optional Protocol (42)

Argentina 8 August 1946 (a) 8 November 1986
Austria 10 December 1987 10 March 1988
Barbados 5 January 1973 (a) 23 March 1976
Bolivia 12 August 1982 (a) 12 November 1982
Cameroon 27 June 1984 (a) 27 September 1964
Canada 19 May 1976 (a) 19 August 1976
Central African Republic 8 May 1981 (a) 8 August 1981
Colombia 29 October 1369 23 March 1976
Congo 5 October 1983 (a) 5 January 1983
Costa Rica 29 November 1968 23 March 1976
Denmark 6 January 1972 23 March 1976
Dominican Republic 4 January 1978 (a) 4 spril 1978
Ecuador 6 March 1969 23 March 1976
Equatorial Guinea 25 September 1087 (a) 2% December 19¢7
Finland 19 August 1975 23 March 1976
France 17 February 1984 (a) 17 May 1984
Gambia 9 June 1988 (a) 9 September 1980
Iceland 22 August 1979 (a) 22 November 1979
Italy 15 September 1978 15 December 1978
Jamaica 3 October 1975 23 Merch 1976
Luxombourg 18 August 1983 (a) 18 November 1983
Madagascar 21 June 1971 . ¥ march 1976
Mauritius 12 December 1973 {(a) 23 March 1976
Netherlands 11 December 1978 11 March 1979
Nicaragua 12 March 1980 (a) 12 June 1980
Niger 7 March 1986 (a) 7 June 1986
Norway 13 September 1972 23 March 1976
Panama 8 March 1977 8 June 1977
Peru 3 October 1980 3 January 1981
Portugal 3 May 1982 3 August 1983

Saint Vincent and the Grenadines 9

San Marino

18

November 1981 (&)
Octcber 1985 (a)
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18

February 1982

January 1986




the instrument of

xatification or Date of entry
ftate party accesalon (a) into force
Sen-qal 13 February 1978 13 May 1978
Spain 25 January 1985 (a) 25 April 1985
Suriname 28 December 1976 (a) 28 March 1977
Sweden 6 December 1971 23 March 1976
Togo 30 March 1988 (a) 30 June 1988
Trinidad and Tobago 14 November 1980 (a) 14 February 1981
Uruguay 1 April 1970 23 March 1976
Venezuela 10 May 1978 10 August 1978
Zaire 1 November 1976¢ {a) 1 February 1977
Zambia 10 April 1984 (a) 10 July 1984

C. BStates which have made the declaration under article 41
of the Covenant (22)

State pazty Valiq from Valid until
Argentina 8 August 1986 Indefinitely
Austria 10 September 1978 Indefinitely
Belgium 5 March 1987 Indefinitely
Canada 29 October 1979 Indefinitely
Denmark 23 March 1976 Indefinitely
Ecuador 24 August 1984 Indefinitely
Finland 19 August 1975 Indefinitely
Gambia 9 June 1988 Indefinitely
Germany, Federal Republic ot 28 March 1979 27 March 1991
Ice?and 22 August 1979 Indefinitely
Italy 15 September 1978 Indefinitely
Luxembourg 18 August 1983 Indefinitely
Netherlands 11 December 1378 indefinitely
New Zealand 24 December 1978 Indefinitely
Norway 23 March 1976 Indefinitely
Peru 9 April 1984 Indefinitely
Philippines 23 October 1986 Indefinitely
Senegal 5 January 1981 Indefinitely

Date of receipt of
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State party
Spain

Sri Lanka
Sweden

United Kingdom of Great Britain
and Northern Ireland

Valid from
25 Jaruary 1985
11 June 1980
23 March 1976

20 May 1976
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Valid until
25 January 1988
Indefinitely
Indefinitely

Indefinitely



A. Membership
Name of member Country of nationality
Mr. Andrés AGUILARW Venezuela
Mr. Nisuke ANDO## Japan
Ms. Christine CHANET#*w France
Mr. Joseph A, L. COORAY#® Sri Lanka
Mr. Vojin DIMITRIJEV.C#w Yugoslavia
Mr. Omran EL-SHAFEI## Egypt
Mrs. Rosalyn HIGGINS% United Kingdom of Great Britain
and Northern Ireland
Mr. Rajsoomer LALLAH% Mauritius
Mr. Andreas V. MAVROMMATIEW Cyprus
Mr. Joseph A. MOMMERSTEEG#*# Netherlands
Mr. Anatoly P. MOVCHAN® Union of Soviet Socialist Republics
Mr. Birame NDIAYE## Senegal
Mr. Fausto PCCAR® Italy
Mr. Julio PRADO VALLEJOWw® Ecuador
Mr. Alejandro SERRANO CALDERA# Nicaragua
Mr. S. Amos WAKO# Kenya
Mr. Bertil WENNERGREN## Sweden
Mr. Adam ZIELINSKIw~ Poland
* Term expires on 31 December 1989,
LA Term oxpires on 31 December 1990.
B. Officers

The officers of the Committee, elected for two-year terms at the
702nd meeting, held on 23 March 1987, are as follows:

Chairman: Mr. Julio Prado Vallejo

Vice-Chairmen: Mc. Joseph A. L. Cooray
Mr. Birame Ndiaye

Mr. Fausto Pocar

Rapporteur: Mr. Vojin Dimitrijevic
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Thirty-first session

At its 758th meeting, on 26 October 1987, the Committee adopted the following

provisional agenda \see CCPR/C/49), submitted by the Secretary-General in
accordance with rule 6 of the provisional rules of procedure, as the agenda of its
thirty-firast sessions

1. Adoption of the agenda.

2. Organisational and other matters.

3. Submission of reports by States parties under article 40 of the Covenant.

4. Consideration of repnrts submitted by States parties under article 40 of the
Covenant.

5. Consideration of communications under the Optional Protocol to the Covenant.

Ihirty-second gsession

At its 787th meeting, on 21 March 1988, the Committee adopted the following

provisional agenda \see CCPR/C/53), submitted by the Secretary-General in
accordance with rule 6 of the provisional agenda of its thirty-second session:

1.

Adoption of the agenda.
Organisational and other matters.
Action by the Geneiral Assembly at its forty-second session:

(a) Annual report submitted by the Human Rights Committee under article 45 of
the Covenant;

(b) Reporting obligations of States parties to United Nations conventions on
human rights.

Submission uf cepurts by States parties undsar article 40 of the Covenant.

Consideration of reports cubmitted by States parties under article 40 of the
Covenant.

Consider:tion of communications under the Optional Protocol to the Covenant.

Future meetings of the Committee.
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Thirty-third gsession

At its 813th meeting, on 11 July 1988, the Commitiee adopted the following
provisional agenda 'see CCPR/C/55), submitted by the Secretary-General in
accordance with rule 6 of the provisional .ules of procedure, as the agenda of itg
thirtv-third session:
1. Adoption of the agenda.
2. Organisational and other matters.

3. Submission of reports by ftates parties unde: article 40 of the Covenant.

4. Reporting obligations by States parties under United Nations instruments on
human rights.

5. Congideration of reports submitted by States parties under erticle 40 of the
Covenan-..

6. Consideration of communirations under the Optional Protocol to the “ovenant.
7. Annual report of the Committee to the General Assembly, through the Economic
and Social Council, under article 45 ' the Covenant and article 6 of the

Optional Protocol.

-168-



States parties Date due

Saint Vincent
and the
Grenadines

Bolivia

Viet Nam

Gabon

A'

Initial roports of States parties due in 1983 b/

ROT YET RECEIVED (1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)

8 February 1983

1i November 1983 NOT YET RECEIVED (1)
(2)
(3)
(4)
(5)
(6)
(7)

23 December 1983 NOT YET RECEIVED (1)

(2)
(2)
(4)
(5)
(5)
(7)
(8)

B. Initial ts of § les due in 1984

20 April 1984 NOT YET RECEIVED (1)
(2)
(3)
(4)
(s)
(6)
(7)
(8)
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10
15
13
15

M=o

D H NN

22

18

Q= OO

15

15

D3O

May 1984

May 1985
August 1985
Ncevember 1985
May 1986
August 1986
April 1987
December 1987
June 1988

May 1985
August 1985
May 1986
August 1986
April 1987
December 1987
June 1988

May 1985
August 1985
November 1985
May 1986
August 1986
April 1987
December 1987
June 1988

May 1985
August 1985
November 1085
May 1986
August 1986
April 1987
December 1987
June 1988



Togo

Cameroon

San Marino

Niger

Sudan

Argentina

Philippines

Democratic
Yemen

cC.

23 August 1985 NOT YET RECEIVED

26 September 1985 NOT YET RECEIVED

(1)
(2)
(3)
(4)
(5)
(6)

(1)
(2)
(3)
(4)
(5)
(6)

QA= IO WN

A=~ BOWOM

D. Initial reports of States parties due in 1987

17 January 1987 NOT YET RECEIVED

9 June 1987 NOT YET RECEIVED

17 June 1987 NOT YET RECEIVED

7 November 1987 NOT YET RECEIVED

(S

[

E. Initisl reports of States paxties due in 1988

22 January 1988 22 March 1988

8 May 1988 NOT Y ' RECEIVED
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November 1935
May 1986
August 1986
April 1987
December 1987
June 1988

November 1985
May 1986
August 1986
April 1987
December 1987
June 1988

May 1987
December 1987
June 1988

Decemhar 1987
June 1988

Dacember 1987
June 1988

December 1987
June 1988



Date of written reminder(s)

sant to States whose
Date of padpoxts have not yet
States parties Date due submission been submitted

F. Second periodic reports of States parties due in 1963

Zaire 30 January 1983 NOT YET RECEIVED g/ -
Libyan Arab 4 February 19F3 NOT YET RECEIVED (1) 10 May 1984
Jamahiriya (2) 15 May 1985
(3) 13 August 1985
(4) 18 November 1985
(5) 6 May 1986
(6) 8 August 1986
(7) 1 May 1987
(8) 24 July 1987
(9) 1 December 1987
(10) 6 June 1988
Iran (Islamic 21 March 1983 NOT YET RECEIVED (1) 10 May 1984
Republic eof) (2) 15 May 1985
(3) 13 August 1985
(4) 18 November 1985
(5) 6 May 1986
(6) 8 Aucust 1986
(7) 1 May 1987
(8) 24 July 1987
(9) 1 December 1987
(10) 6 June 1988
Uruguay 21 March 1983 28 July 1988 -
Madagascar 3 August 1983 NOT YET RECSIVED (1) 15 May 1985
(2) 5 August 198%

(3) 18 November 1985
() 6 May 1986

(5) 8 August 1986
(6) 1 May 1987

(7) 24 July 1987
(8) 1 December 1987
(9) 6 June 1988
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Date of written reminder(s)

sent to States whose

Rate of reports have pot yet
States parties Date due submission been gubmitted
Mauritius 4 November 1983 NOT YET RECEIVED (1) 15 May 1985

(2) 5 August 1985
(3) 18 November 1985
(4) 6 May 1986

(5) 8 August 1986
(6) 1 May 1987

(7) 24 July 1987
(8) 1 December 1987
(9) 6 June 1988

G. Second periodic reporxts of States parties due in 1984

Bulgaria 28 April 1984 NOT YET RECEIVED (1) 15 May 1985
(2) 5 August 198
(3) 18 November 1985

(4) 6 May 1986

(5) 8 August 1986

(6) 1 May 1987

(7) 1 August 1987

(8) 1 December 1987

(9) 6 June 1988
Cyprus 18 August 1984 NOT YET RECEIVED (1) 15 May 1985

(2) 5 August 1985
(3) 18 November 1935

(4) 6 May 1986

(5) 8 August 1986

(6) 1 May 1987

(7) 7 Auguet 1987

(8) 1 December 1987

(9) 6 June 1988
Syrian Arab 18 August 1984 NOT YET RECEIVED (1) 15 May 1985
Republic (2) 5 August 1985

(3) 18 November 1985
(4) 6 May 1986

(5) 8 August 1986
(6) 1 May 1987

(7) 7 August 1987
(8) 1 December 1987
(9) 6 June 1988
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sant to States whose
Date of xaports have not yet
States parties Date due submission been submitted

United Kingdom 18 August 1984 25 May 1988 -
of Great Britain
and Northern

Ireland -
dependent
territories
H. Second periodic reports of States parties due in 1985
New Zealand 27 March 1985 22 June 1988 -
Gambia 21 June 1985 NOT YET RECEIVED (1) 9 August 1985
(¢) 18 November 1985
(3) 6 May 1986
(4) 8 August 1986
(%) 1 May 1987
(6) 1 December 1987
(1) 6 June 1988
India 9 July 1985 NOT YET RECEIVED (1) 9 August 1985
(2) 18 November 1985
(2) 6 May 1986
(4) 8 August 1986
(5) 1 May 1987
(6) 1 December 1987
(7) 6 June 1988
Costa Rica 2 August 1985 NOT YET RECEIVED (1) 20 November 1985
(2) 6 May 1986
(3) 8 August 1986
(4) 1 May 1987
(5) 1 December 1987
(6) 6 June 1988
Suriname 2 August 1985 NOT YET RECEIVED (1) 18 November 1985
(2) 6 May 1986
(3) 8 Auguut 1986
(4) 1 May 1987
(S5) 1 December 1987
(6) 6 June 1988
Italy 1 November 1985 25 July 1988 -
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States parti.oa

Venesuela

El Salvador

Lebanon

Dominican
Republic

Kerya

Mali

United Republic

of Tansania

Nicaragua

1 November 1985

Date due

Date of
submission

NOT YET

RECEIVED

(1)
(2)
(3)
(4)
(5)
(6)

== O

November 1985
May 1986
August 1986
May 1987
December 1987
June 1988

Sacond pexiodic reports of States parties due in 1986

28 February 1986

21

29

11

11

11

11

March 1986

March 1986

April 1986

April 1986

April 1986

June 1986

NOT YET RECEIVED 4/

NOT YET

NOT YET

NOT YET

NOT YET

NOT YET

NOT YET
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RECEIVED

RECEIVED

RECEIVED

RECEIVED

RECEIVED

RECEIVED

(1)
(2)
(3)
(4)
(5)
(6)

(1)
(2)
(3)
(4)
(5)

(1)
(2)
(3)
(4)
(5)

(1)
(2)
(3)
(4)
(5)

()
(2)
(3)
(4)
(5)

(1)
(2)
(3)
(4)

O = DO Q== O A= O =D

[~ 0 B - -]

May 1986
August 1986
May 1987
August 1987
December 1987
June 1988

May 1986
August 1986
May 1987
December 1987
June 1988

May 1986
August 1986
May 1987
December 1987
June 1988

May 1986
August 1986
May 1987
December 1987
June 1988

May 1986
hugust 1986
May 1987
December 1987
June 1988

August 1986
May 1987
December 1987
June 1988



States perties

Jamaica

Norway

Sri Lanka

Morocco

Netherlands

Panama

Jordan

Guyana

Mexico

Central African
Republic

Icelanc

Democratic
People's
Republic of
Korea

Date due

1 August 1986

1 August 1986

10 Septembe. " 986

31 October 1986

31 October 1986

NOT YET RECEIVED

4 Januery 1988

NOT YET RECEIVED

NOT YET RECEIVED

21 June 1948

21 December 1986 @/ NOT YET RECEIVED

(1)
(2)
(3)

(1)
(2)
(3)

(1}
(2)
(3)

(1)
(2)
(3)
(4)

1
13
1
23

May 1987
December 1987
June 1968

May 1987
December 1987
June 1938

May 1987
December 1987
June 1988

May 1987
August 1987
December 1987
June 1988

Second perlodic reports of States parties due in 1987

22 Jesnuary 1987

10 April 1987

22 June 1987

7 August 1987

30 October 1987

13 October 1987

NOT YET RECEIVED

NOT YET RECEIVED

23 March 1y88

NOT YET RECEIVED £/

NOT YET RECEIVED

NOT YET RECEIVED
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(1)
(2)
(3)

(1)

(2)
(2)

(1)
(2}

(1;

[

[

[

23

May 1987
December 1987
June 1988

May 1987

December 1987
June 1988

December 1987
June 1988

June 1988



sent to States whose
Date of @2 reports have not yet

K. Second g 1
(within the

period under reQiew) - %

Saint Vincent 8 February 1988 NOT YET RECEIVED (1) 6 June 1988
and the
Grenadines h/

Canada i/ 8 April 1988 NOT YET RECEIVED -
Austria 9 April 1988 NOT YET RECEIVED -
Peru 9 April 1988 NOT YET RECEIVED -
Egypt 13 April 1988 NOT YET RECEIVED -

L. Third joai ! £ Stat ties d in 1988

(within the period under review) j/
Czechoslovakia 4 February 1988 NOT YET RECEIVED (1) 6 June 1988
German 4 February 1988 8 July 1988 -
Democratic
Republic
Libyan Arab 4 February 1988 NOT YET RECEIVED (1) 6 June 1988
Jamahiriya k/
Tunisia 4 February 1988 NOT YET RECEIVED (1) 6 June 1988
Iran (Islamic 21 March 1988 NOT YET RECEIVED (1) 6 June 1988
Republic of) k/
Lebanon k/ 21 March 1988 NOT YET RECEIVED (1) 6 June 1988
Uruguay 21 March 1988 NOT YET RECEIVED (1) 6 June 1988
Panama k/ 6 June 1988 ' NOT YET RECEIVED -
Notes

a/ From 26 July 1987 to 29 July 1988 (end of the thirtieth session to end of
the thirty-third session).

b/ For a complete list of States parties whose initial reports are due in
1988, see CCPR/C/50.
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Notes (caontinued)

c/ Pursuant to the Committee's decision taken at its 739th meeting. the new
date for the submission of Zaire's second periodic report is 1 February 1989.

a/ At the Committee's twenty-ninth session, the deadlire for the submi sion
of E1 Salvador's second perindic report was set for 31 December 1988,

@/ At its twenty-fifth session (60lst meeting), the Committee Adecided to
extend the deadline for the submissio.. of Panama's second periodic report from
6 June 1983 to 31 December 1986.

£/ Pursuant to the Committee's decision taken at its 794th meeting, the new
date for submission of the second periodic report of the Central African Republi
is 9 April 1989.

g/ For a complete list of States parties whose second periodic reports are
due in 1988, see CCPR/C/51.

h/ The State party's initial repcrt has not yet been received.

i/ See Qfficial Records of the General Assembly. Fortieth Session.
Supplement No. 40 (A/40/40), para. 40.

3/ For a complete list of States parties whose third periodic reports are
due in 1988, see CCPR/C/52,

k/ The State party's second periodic report hes not yet bheen received.
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Central African
Republic

Belgium

Zambia

Guinea

Philippines

Uruguay

Ecuador

United Kingdom
of Great Britain
and Northern
Ireland -
dependent
territories

Trinidad and
Tobago

New Zealand

Colombia

Denmark

Italy

Date due

A.

7 June 1982

20 July 1984

9 July 1985

31 October 1985

22 January 1988

B. Sescond periodic reports

21 March 1983

4 November 1983

18 August 1984

20 March 1985

27 Morch 1985

2 August 1985

1 November 1985

11 November 198%

Initial reports

28 October 1987

15 December 1987

24 June 1987

12 October 1987

22 March 1988

28 July 1988

14 August 1985

25 May 1988

19 May 1987

22 June 1988

24 September 1987

15 July 1986

25 July 1988
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790th, 791st, 794th
(thirty-second session)

815th, 816th 821st, 822nd
(thirty-third session)

772nd4, 77314, 776th,
(thirty-first session)

788t4, 792nd
(thirty-second session)

NOT YET CONSIDERED

NOT YET CONSIDERED

796th-799th, 831lst,
(thirty-second and
thirty-third sessions)

832rd

NOT YET CONSIDERED

764th-767th
(thirty-first seassion)

NOT YET CONSIDERED

817th-820th, 822nd
(thirty-third session)

778th-781s8t
(thirty-firet session)

NCT YET CONSIDERED



States parties

Barbados

Norway

Portugal

Japan

Australia

Netherlands

France

Rwanda

Mexico

German

Democratic
Republic

Date due

11 April 1986

1 August 1966

1 August 1986

31 October 1986

12 November 1986

31 October 1986

3 February 1987

10 April 1987

22 June 1987

C. Third periodic reports

4 February 1988

Date of
submission

24 June 1987

4 January 1988

1 May 1987

30 June 1988 a/
24 December 1987

14 May 1987

21 June 1988

18 May 1987

10 April 1987

23 March 1988

8 July 1988

Meetings at which considored

823rd, 825th, 826th
(thirty-third session)

NOT YET CONSIDERED
NOT YET CONSIDERED
827th-~831st
(thirty-thirda sassion)

806th-809th
(thirty-second session)

NOT YET CONS1DERED

800th-803rd
(thirty-second session)

782nd-785th
(thirty-first session)

NOT YET CONSIDERED

NOT YET CGiNoIDERED

D. Additional information submitted subsequent to sxamination
of initial xeports by the Committee

Date of submission

States parties
Kenya b/

France ¢/

Gambia b/

Panama b/

4 May 1982

18 January 1984

5 June 1984

30 July 1984
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Msstings at which considereq

NOT YET CONSIDERED

800th-803rd

(thirty-second session)

NOT YET CONSIDERED

NOT YET CONSIDERED



States parties Dite of submigsion ™ = = Meetinga at which consideraeq

E. Additional informaticn submitted subseguent to examination
cf second perjodic xeports by the Committee

Finland 4 June 1986 NOT YET CONSIDERED

Sweden 1 July 1986 NOT YET CONSIDERED

Notes

a/ Date of resubmission.

b/ At its twenty-fifth session (6ulst meeting), the Committe. decided to
consider the report together with the State party's second periodic report.

c/ The report was cons. sred together with France's second periodic report.
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ANNEX VI

Gsperal comment a/ uader article 40, paragraph 4. of he
Internationai Covenant opn Civil and Political Pights b/ g/

Ganexal comment 16 (32) d, (art, 17)

1. Article 17 provides for the right of every person to be protocted against
arbitrary or unlawful interferance with his privacy, family, home or
correspondence, as well a4 against unlawful attacks on his honour and reputation.
In the view of the Cummit se, this right is required to be guaranteed against all
such interferences and at'.acks whether they - :saate from State authorities or from
natural or legal persons. The obligations imposed by this article require the
State to adopt legislative and other measures to give effect to the prohibition
against such interferences and attacks as well as to the protection of this right.

2. In this connection, the Committee wishes to point out that, in the reports of
States parties to the Ccvanznt, the Lecessary uttention is not being given to
infcrmation concerning the manner in which respect for this right is guaranteed by
legislative, administrative or judicial authorities and in general by the competsnt
organs established in the State. In particular, insufficient attention is paid to
the fact that article 17 of the Covenant deals with protection against both
unlawful and arbitrary interference. That means that it is precisely in State
legislation above all that provision must be made for the protection of the right
set forth iu that article. At present, the reports either say nothing about such
legislation or provide insufficient information on the subject.

3. The term "unlawful" means that no interference can take place except in cases
envisaged by the law. Interference authorized by States can only tuke place on the
basis of law, which itself must comply with the provisions, aims and objectives o:x
the Covenant,

4. The expression "arbitrary interference” is also relevant to the protection of
the right provided for in article 17. In the Committee's view, the expression
"arbitrary interferouce"” can also nxtend to interference provided for under the
law. The introduction of the concept of arbitrariness is intended to guarantee
that even interference provided for by law should be in accordance with the
orovisions, aims and objectives of the Covenant and should be, in any event,
reasonable in the particular circumstances.

5. Regarding the term "family"”, the objectives of cthe Covenant require that, for
the purposes of article 1/, this term be given a broad interpretation to include
all those comprising the fumily as understood in the society of the State party
concerned. The term “"home" in English, "mansel"” in Arabic, “ghi'-44i" in Chinese,
"domicile" in Freach, "gzhilishche" in Russian and "domicilio" in Spanish, as used
in article 17 of the Covenant, is to be underatood to indicate the place where a
person resides or carries out his usual occupation. In this connection, the
Committee invites States to indicate in their reports the meaning given in their
society to the terms "family" and "“home".

6. The Committee considers that the reports should inc. :de information on the

authorities and organs set up within the legal system of the State which are
competent to authorize interference allowed by the law. It is also indispensable
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to have information on the authorities which are entitled to exercise control over
such intexference with strict regard for the law, and to know in what manner and
through which organs persons concerned may complain of a violation of the right
provided for in article 17 of the Covenant. In their reports, States should make
clear the extent to which actual practice conforms to the law. State party reports
should also contain information on complaints lodged in respect of arbitrary or
unlawful interference, and the number of any findings in that regard, as well as
the remedies provided in such cases.

7. As all persons live in society, the protection cf privacy is necessarily
relative. However, the competent public authorities should only be able to call
for such information velating to an individual's private life, the knowledge of
which is essential in the interests of society as understood undsr the Covenant.
Accordingly, the Committee recommends that States should indicate in their reports
the luws and regulaticns that govern authorised interferences with private life.

8. Even with regard to interferenres that conform to the Covenant, relevant
legislation must specify in detail the precise circumstances in which such
interferences may be permitted. A decision to make use of such authorized
interference must be made only by the autherity designated under the law, and on a
case-by-case basis. Compliance with article 17 requires that the integrity and
confidentiality of correspondence should be guaranteed d: jure and de facto.
Correspondence should be delivered to the addressee withou! interception and
without being opened or otherwise read. Surveillance, whetisr electronic ~r
otherwise, intercsptions of telephonic, telegraphic and other forms of
communication, wire-tapping and recording of conversations should be prohibited.
Searches cf a person's home should be restricted to & search for necessairy evidence
and should not be allowed to amount to harassement. 5o far aa personal and body
searches are concerned, effective measures should ensure that such searches are
carried out in a manner consistent with the dignity of the person who is being
searched. Persons being subjected to a body search by State officials, or medical
personnel acting at the request of the State, should only be examined by persons of
the same sex.

9. States parties are under a duty themselves not to engage in interforences
inconsistent with article 17 of the Covenant and to provide the legislative
framework prohibiting such acts by natural or legal persons.

10. The gathering and holding of personal information on computers, data banks aad
other devices, whether by public authorities or private individuals or bodies, must
be regulated by law. Effective measures have to be taken by States to ensure that
information concerring a person's private life does not reach the hands of persons
who are not authorised by law to receive, process and use it, and is never used for
purposas incompatible with the Covenant. 1In order to have the most effective
protection of his private life, every individual should have the right to
ascertain, ir an intelligible form, whether, and if so, what personal data is
stored in automatic data files and for what purposes, Every individual should aisnn
be able to ascertain which public authorities or private individuals or bodies
control or may control their files. If such files contain incorrect personal data
or have been collected or processed contrary to the provislons of the law, every
individual should have the rignt to request rectification or elimination.

11. Article 17 affords prcotection to personal honour and reputation and States are
under an obhligation to provide adequate legislation to that end. Provision must
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also be made for everyone effectively to be able to protect himse'f against any
unlawful attacks that do occur and to have an effe~tive remedy against those
responsible. States parties should indicate in their reports to what extent the
honour or reputation of individuals is protected by law and how this protecticn is
achieved according to their legal system.

Notes

a/ For the nature i:nd purpose of ths general comments, see Qfficial Recoxds

of the General Assembly, Thirty-sixth Session. Supplement No. 40 (A/36/40),

annex VII, introduction. For a description of the history of the method of work,
thy elaboration of general comments and their use, see ibid., Thixty-ninth Session.
Sugelement No. 40 (A/39/40 and Corr.l and 2), paras. 541-557. For the text of the
general comments already adopted by the Committee, see jhid., Thirty-aixzth Ssssion.
Supplement. No. 40 (A/36/40), annex VII; ibid., Thixty-seventh Session. Supplement
No, 40 (A/37/40), annex V; ibid., Ihirty-eighth Session. Supplement Mo, 40
(A/738/40), annex VI; jbid., Ih11Lx_nLnLh_Ellllnn‘_jhuuuh!llnhdlng_ln (A/739/40 ana
Corr.1 and 2), annex VI; jibid., Fortieth Session, Supplement No. 40 (A/40/40),
annex VI; and jbid., Forty-first Session. Supplement No. 40 (A/41/40), annex VI.

Also issued separately in documents CCPR/C/21 and Add.l1l-5/Rev.l.

b/ Adopted by the Committee at its 791st meeting (thirty-second session),
held on 23 March 1988.

c/ Also issued separately in document CCPR/C/21/Add4.6.

qa/ The number in paronthesis indicates the session at which the general
comment was adopted.
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Submitted by: Ruth Magri de Cariboni (alleged victim's wife) -~ later joined by
Raul Cariboni as co-author

Alleged victim: Reaul Cariboni
State party concerned: Uruguay

Date of communication: 18 October 1983 (date of initial letter)

Date of decisjon on admisaibility: 22 October 1985

The Human Rights Committea, established under article 28 of the International
Covenant on Civil and Political Rights,

Meseting on 27 October 1987,

Having concludead its consideration of communication No. 159/1983, uvubmitted to
the Committee by Ruth Magri de Cariboni and Raul Cariboni under the Optional
Protocol to the International Covenant on Civil and Political) Rights,

Having taken into account all written informution made available to it by the

author of the communication and by the State party concerned,

Adopts the following:

Views underx article 5. paragraph 4. of the Qptional Protocol

1. The original author of the communication (initial letter dated 18 October 1983
and further submission dated 10 July 1984), Ruth Mayri de Cariboni, is a Uruguayen
national residing in Uruguay. She submitted the communication on behalf of her
husband Raul Cariboni da Silva, a Uruguayan national born on 22 December 1930,
former professor of history and geography, who was detained in Uruguay from 1973
until 13 December 1984. He joined as co-author of the communication after his
release (letter of 26 August 1985).

2.1 Ruth Magri de Cariboni states that her husband was arrested on 23 March 1973
and alleges that he was subjected to torture. Confessions obtained under torture
werv allegedly later used in the penal proceedings leading to his conviction. On
the fourth day after his arrest he suffered a heart attack, Subsequent to the
entry into force of the Optiona) Protocol for Uruguay on 23 March 1976,

Mr. Cariboni was allenedly again subjected to torture (in April and May 1976) and
suffered a second heart attack.
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2.2 Mrs. Cariboni almo states that on 4 May 1973 Mr. Cariboni's case was subnitted
to the military judge of first instance, who ordered his preventive detention. He
was kept incommunicado for 42 days with no access to counsel. On 25 May 1973, he
was transferred to Libertad Prison. On 4 May 1973, Mr. Cariboni was charged with
“subversive association" and "attempts against the Constitution in the degree of
conspiracy, followed by preparatory acts". Proceedings against him lasted for six
years and the Supreme Military Tribunal sentenced him i.n 1979 to 15 years’
imprisonment on the basis of confessions that had been extracted by torture. No
further remedies were available to Mr. Cariboni following the sentence of the
Military Tribunal, since the extraordinary review by cassation can only examine
errors of law, but not reopen the case to verify the facts. Mrs. Cariboni draws
attention to the irregularities in the proceedings which were instituted against
Mr. Cariboni by the military courts, in which violations of his right to a fair and
public hearing allegedly took place with regard to his right to an independent and
impartial tribunal, since military courts during the years of military dictatorship
were neither independent nor impartial, his right to be presumed innocent until
proven guilty, because he was presumed guilty as of the arrest and treated as wuch,
his right to be tried without undue delay, because the sentence was pronounced six
and a half years after the arrest, his right to counsel, because he had no legal
assistance while he was incommunicado, and the sentence was based on confessions
obtained under torture during that period and his right not to be compelled to
testify against himgelf or to confess guilt, since he was tortured to obtain a
confession against himself in 1973 and in 1976. Mrs. Cariboni states that all
these alleged violations of his right to a fair hearing made possible his arbitrary
15-year sentence.

2.3 Mrs. Cariboni further states that the conditions under which her husband
served his sentence were cruel, inhuman and degrading. The prison was used
exclusively for political offenders and it was administered by military personnel
on short-term service and not by specialized personnel. Prisoners remained in
their small cells for 23 hours a day; the one-hour "recreation" was allegedly
afforded arbitrarily and in an unpredictable manner. Prisoners were allowed to
cead only certain books and many had been withdrawn or even destroyed (books
donated by the International Committee of the Red Cross (ICRC) were openly burnt in
February 1983). Visits from relatives were frequently cancelled arbitrarily;
prisoners were isolated from the outside world and kept under constant
psychological pressure. Allegedly, the purpose of detention in Libertad Prison was
thus not to rehalilitate the prisoner but to break him physically and
psychologically. The goal was to deperson~lisze prisoners, to keep them in
uncertainty, to deprive them of routine a. an orderly schedule of activities, to
intimidate them by unannounced raids on their cells.

2.4 Mrs. Cariboni expressed deep concern about her husband's state of health. She
mentioned that he had suffered two heart attacks during torture. He was examined
in December 1976 at the Central Hospital of the Armed Forces and the medical board
concluded that only heart surgery could save him. He was examined again in
December 1978 and in 1982 at » private clinic and advised to have special
examinations (phonocardiograms) every six months, but such examinations were not
made possible in the prison. Mrs. Cariboni also stated that her husband was listed
by JCRC among the prisoners in the most precarious state of health, after visits
made in 1980 and in 1983, and that he was in danger of dying suddenly unless he
received adequate medical attention and could enjoy conditions of life difterent
from those he was subjected to in prison.
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2.5 NMrs. Caribonl indicated that the same matter had been submitted to the
Inter-American Commission of Human Rights (IACHR) but that the case had been
withdrawn by letter of 23 August 1983. The secretariat of IACHR confirmed that the
case of Raul Cariboni da Silva was not before that body.

3.1 By its decision of 22 March 1984, the Working Group of the Human Rights
Conmittee decided that Mrs. Cariboni was justified in acting on behalf of her
husband and transmitted the communication under rule 91 of the provisional rules of
procedure to the State party concerned, requesting information and observations
relevant to the question of admissibility of the communication. The Working Group
also requested the State party to provide the Committee with information on the
state of health of Raul Cariboni da Silva.

3.2 Under cover of a note dated 6 February 1985, the State party furnished the
Committee with a list of names of persons who had been released from prison since
August 1984. The list contained the name of Mr. Cariboni da Silva, and gave the
date of his release as 13 December 1984. No further information has bsen received
from the State party concerning his case.

4. By a letter of 26 August 1985, the alleged victim himself,

Raul Ceriboni da Silva, requested the Hinmaa Rights Committee to continue
consideration of the case against the state of Uruguay, although the current
Government of Uruguay, which took office on 1 March 1985, should not be held
morally responsible for the violatiiuns of the International Covenant on Civil and
Political Rights which he had suffered. He confirmed the information submitted by
his wife, but added the following details and clarifications concerning his trial
and treatment while in detention:

"In the communication it is stated that I was apparently convicted on the
basis of statements extracted from me under torture in Mechanized Cavalry
Regiment No. 4, the unit where I was detained. I confirm this, with the
following clarification. In the light of the statements in question, the
Office of the Prosecutor requested a sentence of nine years' imprisonment and
then, on the basis of the same charges, without further judicial
investigation, without sny further charges and hence without further evidence,
1 was sentenced on first instance to 13 years' imprisonment and on final
instance by the Supreme Military Court, to 15 years' imprisomment. Of this 15
years' sentence, I served 11 years and 8 months in prison.

"It is thus apparent that, on the same charge, 1 was sentenced to six
years more thaan the penalty requested by the Office of the Prosecutor.

"From the foregoing, it will be clear that the effects of the violations
of human rights prior to the entry into force of the International Covenant on
Civil and Political Rights in connection with my arrest, interrogation and
trial in March-April 1973 extended well beyond the date of the entry into
force of the Covenant. The legal irregularities mentioned (increasing the
sentence from 9 to 15 years' imprisonment without any further evidence)
occurred gubsequent to the entry into force of the Covenant: the sentence on
first instance was handed down in 1977 and the sentence on second instance in
1979.

"The statements which were extracted from me under torture do not include
any reference to a classifiable offence or any act of violence and relate
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golely to participation in political, ideological and trade-union activities
consldered as offences by virture of the rules enacted under the state of
emergency &nd applled during that period by the military courts. Thus, even
under torture, not a shred of evidence was obtained to substantiate the
penalty requested by the Office of the Prosecutor and still less the heavier
penalties handed down by the courts of first and final instance.

"With regard to the torture to which I was subjected subsequent to the
entry inco force of the International Covenant on Civil aud Political Rights,
I wish to state the following:

"On 4 April 1976, 1 was unexpectedly taken from Libertad Prison early in
the morning. My head was covered with a hood and I was taken, lying on the
floor of a military vehicle, to the headquarters of a milicary unit which I am
now able to identify as one of the places of interrogation of the
Antisubversion Commandos Organisation (OCOA) at the barracks of Mechanised
Infantry Battalion No. 13, at Avenida de las Instrucciones No. 1933,

"There I was kept hooded and sitting up straight day and night ('plantdn
de silla’ or '‘gipe’, in the jargon of the torturers) until 11 April 1976. I
was not allowed to move, and the little food I was given had to be eaten by
kneeling on the floor &nd using the same chair as a table.

"We were given the food - usually a very hot clear soup with hardly
anything in it - in a tin bowl and nothing else, so that we had to use our
fingers. Under the hood, I had been blindfolded with towelling material which
made my eyes inflamed and purulent, something that continued for a number of
days even after the blindfold was removed when I left OCOA on 11 April 1976.
My wrists were bound with wire all the time and I was taken only twice a day
to the bathroom.

"The only opportunity I had to sleep was on the cement floor when I fell
unconscious from the chair, fainting from exhaustion or overcome by sleep. I
was roused with kicks, even to my head, and only when I fell down repeatedly,
thus showing that I had no strength to stay seated in the chair, was I
permitted to lie on the floor. I was then aliowed to sleep, for periods I
cannot estimate precirely. I was not given any regular medical care, and was
watched over only by a male military nurse who was on guard all the time.

"I fainted on several occasions and for two of them I have definite
reason to believe I was injected with substances about which I was not tolad
anything. There is no doubt that I was given hallucinogenic substances, but I
do not know whether thig was done orally (with the food) or by injection.
Drugs of this kind were certainly used, because their effects are clearly
perceptible.

"The method chiefly used in my case was mental torture. For many hours
at a time I could hear piercing shrieks which appeared to come (and perhaps
did come) from an interrogation under torture; the shrieks were accompanied by
loud noises and by music played at a very high volume. 1 was repeatedly
threatened with torture and on several occasions I was abruptly transferred to
other places, amid threats and ill-treatment.
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5.1

“I lost any notiun of time because I was hocded for such a prolonged
period, and it was impossible to keep count of day or night. I suffered a
feeling of oppression and persistent pain in the chest. On two occasions, I
experienced suffocation and acute pain in the chest and shouted out to the
guard., The result was that T was made to swallow pills, but was still kept
sitting up straight, with the hood on.

"On one occasion, 1 fainted with breathing trouble; while I was
semi-unconscious and in acute pain, I realized I was being given an injection
and I heard someone say that it was a 'heart attack'. After that incident
(perhaps on the Thursday or Friday of that week), I was allowed to lie longer
on the floor, but after auscultation by somebody (as I saiu, the hood was
never removed), I was taken back to the chair.

"Two, perhaps three days later, 1 was sent to the prisoner’'s depot at
Infantry Battalion No. 4, which had its headquarters in Colonia; there I was
examined, on admission to the depot, by the unit's Army Medical Corps doctor.
He ordered that I should be provided with pillows and that my hood should be
1ifted while I was in the cramped space (a stable box without doors) r .ere I
was to stay for approximately one and a half months, after which I was once
again transferred to Libertad Prison. I was taken back to the prison at the
end of May 1976."

Before considering any claim contained in a communication, the Human Rights

Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether the communicetion is admissible under the Optional Protocol to the
International Covenant on Civil and Political Rijhts.

5.2

The Human Rights Committes therefore ascertained, as required under article 5,

paragraph 2 (a), of the Optional Protocol, that the same matter was not being
examined under another procedure of international investigation or settlement. As
regards the requirement of prior exhaustion of domestic remedies, the Committee
concluded, based on the information before it, tuat there were no further domestic
remedies that the author could have resorted to in the particular circumstances of
his case.

6'

On 22 October 1985, the Committee therefore decided that the communication was

admissible in so far as it related to evente said to have occurred on or after
23 March 1976, the date on which the Covenant and the Opt ovnal Protocol entered
into force for Uruguay.

7.

In its submission unde: article 4, psragraph 2, of the Optional Protocol,

dated 24 July 1986, the new Government of the State party observed:

1. The unfortunate events which occurred in Uruguay in 1973 led to a
breakdown in the rule of law. This state of affairs lasted until the year
1985, when the authorities elected democratically in 1984 took over.

“2. On 8 March 1985, the democratic Governmen- of Uruguay promulgated Act
No. 15,737 for the purpose of ensuring national reintegration and peace. In
this context, among other measures, a broad and generous amnesty was
promulgated in respect of all political offences, as well as all ordinary
military offences connected with pclitical offences, committed since

1 January 1962.
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"3. Pursuant to the above-mentioned Act, prisoners covered by it were
released, budgetary allocations for prisons were cancelled, all restrictive
measures still pending with regard to the property of the amnestied persons
wore lifted and all sums of money deposited as bail were returned.

"4. As for public officisls dismissed on ideological, political or
trade-union grounds, or in a purely arbitrary fashion, Act No. 15,783 of

28 November 1985 acknowledged their right to be reinstated in treir respective
posts, with restoration of their career rights.

5. Bince neither the original author of the communication,

Mra. Ruth Magri de Ca-iboni, nor Mr. Raul Cariboni da Silva, seem to have
appeared before the democratic authorities of Uruguay to claim their rights,
it would be appropriate for the person concerned to be informed that all the
procedures provided for in the Constitution and laws of the Republic of
Uruguay are available to him for the submission of his case."

8. The State party's submission, tugether with the text of Act No. 15,737 were
forwarded to the author for comments on 4 September 1986. No further comments from
the author have been received.

9.1 The Human Rights Committee, having examined the present communication in the
light of all the information made available to it by the parties as provided in
article 5, paragraph 1, of the Optional Protocol, hereby decides to base its views
on the following facts, which appear uncontested.

9.2 Raul Cariboni was arrested on 23 March 1973, charged with "subversive
association” and "attempts against the Constitution in the degree of conspiracy,
followed by preparatory acts". He was forced to make a confession, which was later
used as evidence in the military penal proceedings against him. Proceedings
against him lasted six years. Although the prosecutor requested a sentence of nine
years' imprisonment, he was sentenced in 1979 to 15 years' imprisonment by the
Supreme Military Court, partly on the basis of his forced confession. He served

11 years and eights months of his sentence before his release on 13 December 1984.
From 4 to 11 April 1976, he was subjected to torture for the purpose of extracting
information with regard to his ideological convictions, political and trade-union
activities. His treatment during detention at Infantry Battalion No. 4 and at
Libertad Prison was inhuman and degrading.

9.3 In formulating its views, the Committee has taken account of the char ‘e of
government in Uruguay on 1 March 1985 and the enactment of special legisl. on
aimed at the restoration of rights of victims of the previous military régime.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the facts as found by the Committee, in so far as they occurred
after 23 March 1976 (the date on which the Covenant and the Optional Protocol
entered into force for Uruguay), disclose violations of the International Covenant
on Civil and Political Rights, particularly of:

Article 7, because Raul Cariboni was subjected to torture and inhuman and
degrading treatment;
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Article 10, paragraph 1, because he was subjected to inhuman prison conditions
until his release in December 1984; and

Article 14, paragraph 1, paragraph 3 (c) and paragraph 3 (g), because he was
compelled to testify against himself and was denied a fair and public hearinag,
without undue delay, by an independent and impartial tribunal.

11.1 The Committee, accordingly, is of the view that the State party is under an
obligation to take effective measures to remedy the violations which Raul Cariboni
has suffered and, in particular, to grant his adequate compensation.

11.2 The Committee expresses its appreciation for the measures taken by the State
party since March 1985 to ensure observance of the Covemant and co-operation with
the Committee.

Submitted by: Joaquin Herrera Rubio

Alleged victim: The author and his deceased parents, José Herrera and
Emma Rubio de Herrera

State party concerned: Colombia

Date of communication: 1 December 1983 (date of initial letter)

Date of decision op admissibility: 26 March 1985
The Human Rights Committee, established under article 28 of the International

Covenant on Civil and Political Rights,
Meeting on 2 November 1987,
Having concluded its consideration of communication No. 161/1983, submitted to

the Committee by Joaquin Herrera Rubio under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Hzving taken into account all written information made available to it by the
author of the communication and by the State party concerned,

Adopte the following:

Views upder article 5, paragraph 4. of the Optional Protocol

1.1 The author of the communication (initial letter dated 1 December 1983 and
subsequent letter dated 4 October 1986) is Jaoquin David Herrera Rubio, born on

3 December 1958, a Colombian citizen, living in Bogota, Colombia. He submits the
communication on his own behalf and in respect of his deceaced parents,

José Joagin Herrera and Emma Rubio de Herrera.
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1.2 The author alleges that on 17 March 1981 he was arrested in Cartagena del
Chaird, Colombia, by members of the armed forces, taken to a military camp and
subjected to torture in an attempt to extract from him information about a
guerrilla movement. The author describes in detail the tortures to which he was
allegedly subjected, !naluding Leing hanged by his arms and beaten until he lost
consciousness and being thrown into thu river Caguén inside a sack until he nearly
drowned. He states that he did ncot have any information concerning the movement,
but that his interrogators kept on insisting and he was severely beaten. After
three days he was transferred to the military barracks of Doncello and again
subjected to torture (“submarine"”, "hanging” and beatings). 1In addition, he was
told that his parents would be killed if he refused to sign a confession prepared
by his captors. After several days he was moved to the military barracks of
Juananbu in the city of Florencia. He was again beaten (the name of the
responsible officer is given) and threatene) with his parents' possible death. He
was then taken before Military Tribunal No. 35 and allegedly forced to sign a
confession, pleading guilty, ipter alia, of having kidnepped a man called

Vicente Baquero who later declared that he had never been kidnapped.

1.3 On 5 April 1981, the author was taken to the prison in Florencia and informed
that his parents had been killed. At his request, he was immediately brought again
before the military judge, before whom he retracted his "confession" and denounced
the death threats received earlier concerning his parents. His new declaration
allegedly disappeared from his dossier.

1.4 The author states that on 13 December 1982 he was released from prison due to
Amnesty Law No. 35 of 1982 conceining political detainees.

1.5 With regard to his parents' deaths, the author states the following:

His father, José Joaquin Herrera, 54 years 0ld, was treasurer of the Council
of Community Action (Junta de Accidn Comunal) in the village of Gallinets
belonging to the municipality of Doncello; his mother, Emma Rubio de Herrera,
52 years old, had been elected town Councillor for the Frente Demacratica’
they were both farmers. In February 1981, his parents' home was searched by
approximately 20 members of the armed forces and the author's father was
ordersd to follow them. He returned one hour later bearing signs of beatings.

One week later the same group, part of the Battalldn Colombia, led by a
captain, a lieutenant and a corporal (their names are given), detained his
father for several hours during which he was subjected to torture. The asame
happened the following day.

On 27 March 1981, at 3 a.m., a group of individuals in military uniforms,
identified as members of the "counter-guerrilla”, arrived at the home of the
author's parents and ordered his father to follow them. When his mother
objected, she wes also obliged to follow them.

The author's brothers reported the disappearance of their parents immediately
afterwards to the Tribunal of Doncello. One week later they were called by
the authorities of Doncello to identify the bodies of their parents; their
father's body was decapitated and his hands tied with a rope.

1.6 With regard to the question of exhaustion of domestic remedies, the author
states that from prison he wrote to the President of Colombia, to the Office of the
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Attorney-General and to the responsible military authorities, but never received a
reply. He further states that the copies which he had kept of these letters were
removed from his cell by the prison authorities duriang a search. He adds that alj}
incidents compiained of occurred ir a region under military control where
violations of the rights of the civilian population have allegedly become general
practice,

1.7 The author claims that his communication reveals violations of articles 6, 7,
9, 10 and 17 of the International Covenant on Civil and Political Rights. He
indicates that the present case is not being examined under another procedure of
international investigation or settisment.

2. By its decision of 22 March 1984, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the provisional rules of
procedura to the State party concerned, requesting information and observations
relevant to the question of admissibility of the communication. The Working Group
also requested the State party to provide the Committee with (a) copies of any
court orders or decisions relevant to the case of Joaquin David Herrera Rubio and
(b) copies of the death certificates and medical reports and of the reports of
whatever inquiry was held in connection with the deaths of José Joaquin Herrera and
Emma Rubio de Herrera.

3. No reply was received from the State party in this connection. The time-limit
established by the Working Group's decision expired on 15 July 1984.

4. The Committee found, on the basis of the information before it, that is was
not precluded by article 5, paragraph 2 (a), of the Optiomal Protocol from
censidering the commurication. The Committee was also unable to conclude that, in
the circumstances of the case, there were effective domestic remedies which had not
been exhausted. Accordingly the Committee found that the communication was not
inadmissible under article 5, paragraph (b), of the Optional Protocol.

5. On 26 March 1985 the Human Rights Committee therefore decided:

(a) That, ia addition to acting on his ow: behalf. the author was justified
in raising the case of his deceased parents, José Joaquin Herrera and
Emma Rubio de Herrera;

(b) That the communication was admissible;

(¢} That in accordance with article 4, paragraph 2, of the Optional Protocol,
the State party should be requested to submit to the Committee, within six months
of the date of the tramsmittal to it of the current decision, written explanations
or statements clarifying the matter and the remedy, if any, that might have been
taken by it;

(d) That the State party again be requested to furnish the Committee with
(i) copies of any court orders or decisions, taken against Joaquin David
Herrera Rubio and (ii) copies of the death certificates and autopsy reports and of
the reports of whatever inquiry was held in connection with the deaths of José
Joaquin Herrera and Emma Rubio de Herrera.

6.1 1In its submissiom under article 4, paragraph 2, of tr2 Optional Protocol,
dated 11 August 1986, the State party indicates that the killings of José Herrera
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and Emma Rubio de Herrera wera duly investigated anA that no evidence was found to
support charges against military personnel. The investigation was therefors closed
by order of the Attorney-General delegate for the Armed Forces, dated

i5 August 1984. 1In a subsequent letter of the Attorney-Genera' delegate for the
Armed Forces to the Colombian Attorney-General, dated 20 October 1985, it is stated
that the dossier was closed:

"... because it was established that no member of che armed forces took part
in those events. The report includes telegram No. 5047, dated 24 May 1984,
signed by the commanding officer nf the Ninth Brigade with headquarters in
Neiva, stating that the Honourable Disciplinary Court had on 29 March 1984
ascribed jurisdiction to investigate these murders to the Third High Court of
Florencia (Caqueta) which, by telegram No. 157 of 18 September 1986 addressed
to this office, reported that proceedings to date had revealed no involvement
of any member of the armel forces and that the dossier had been temporarily
closed in conformity with article 473 of the Code of Criminal Procedure."”

6.2 The State party alco forwarded the text of a decision of the Penal Chamber c¢*
the Superior Court of Florencia, dited 18 February 1983, finding, after a iudicial
investigation lasting from 24 September 1982 to 25 January 1983, that the killings
had been perpetrated by armed persons, without, howevar, being able to determine to
which group they belonged. This decision also quotus the testimony of the author's
brother Luis Herrara Rubio, who stated that his parents had no enemies in the
community and that they had only had problems with members of the Colombian army,
who had repeatedly cearched tYeir home and detained his father on a previous
occasion,

6.3 With res ect to the criminal proceedings instituted against the author and to
the author’'s uw..egations chat he had been subjected to torture, the
Attorney-General Delegate for the ;rmed Forces stated that:

"The Militery Court of Criminal Investigation No. 37 [hereinafter:
Court No. 37] attached to the Juanabua Battalion (Florencia), acting on a
report dated 17 Feuruary 1981, signed by the officer commanding the Cclombia
Airborne Battalion, opened on 18 February 1981 a criminal investigation
against Alvaro Hurtatis and others on the charge of rebellicn (involvement in
the FARC (Fuersas Armades Revolucionarias de Colombia) rebel group), in
connection with events that occurred in Caqueta in the years 1979, 1980 and
1981. During this investigation, the accused's gstatement given on
3 April 1981 implicated Joaquin Herrera Rubio (slias El Guara), who was
arrested by a patrol of the Colombia Battalioir on 17 March 1981 in Cartagena
del Chiara (Caqueta). By decision dated 8 April 1981, Court Nu. 37 ordered
the pre-trial detention cf Joaquin Herrera Rubio on the charge of rebeiliion.
In applications dated 7 May and 11 June 1981, Joaguin Herrera Rubio reque.ted
thy permission of Court No. 37 to make an addition to his unsworn stateme.t.
In this statement to the Court on 15 June 1681 he gave an account of ine
tortures to which he had been subjocted by members of the Colombia Battalion.
The charges of torture were also made on oath during the inquiry and Court
No. 37 also received a sworn statement about them during its proceedings.
Joaguin Herrera Rubio stated that the torture described in the reports of the
Office of the Attorney-General of the nation and in those in the possession of
the United Nationa Human Rights Committee were inflicted on him .n the
Colombia Battalion, that he did not know the names of the soldiers who
tortured bim since they blindfnlded him first, that he brought no charges
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against the Military Court but that he did bring charges against military
persounel, namely, Captain Péres and Lieutenant Moncaleano.

"By decision dated 24 June 1982, the Comnand of the Ninth Brigade - the
Court of First Instance - referred the proceedings to the Florencia High Court
(Allocation Division) as having jurisdiction. By prior decision No. 44 dated
20 April 1981, issued by the Command of the Ninth Brigade,

Joaquin Herrera Rubio had been sentenced to three years' imprisonment for
breach of article 10, paragraph 2, of Decree 1923/78.

"The Florencia High Court, according to the photocopy of the register
annexed, by court order dated 23 June 1983,% declared the amneesty applicable
to the investigation by virtue of the provisions of Act 35/82 and consequently
ordered that all procesdinga against Joaquin Herrera Rubio and others on the
charges of rebellion, extortion and aggravated theft should be stayed. The
court decision ... made no refersnce to and did not investigate the torturing
of Joaquin David Herrera Rubio."

6.4 On 21 March 1986, the A“torney-General Delegate for the Armed Forces decided
not to open a formal investiga.ion with regard to the allegations of torture in the
author's case. The decision reads in part:

"Mr. Herrera Rubio complained of the alleged tortures to Court No. 37 in
additions, made on 15 June 1981 and 28 October 1981, to his statement as an
accused person. These statements assert that, when he was a:rested on
17 March 1981, army personnel from the Doncello Military Base and the
Cartagena del Chairad Military Base tortured him, but as they blindfolded him
before doing so, he could not identify them.

"The Florencia regional office of the Attorney-General was instructed to
take a further statement from che complainant but it was not possible to
discover his whereabouts in the Department o:r Caquetad; it was stated that he
was possibly 1living in Puerto Lleras.

“Injuiries were ordered to be r.ade at the Municipal Prison into the
physical condition of the complainant on his arrival there. The medical
officer in charge of prisons under the HighjCourt states that, since medical
records for each inmate had begun to be kept only from the last three months
of 1983, he cannot substantiate the allegation.

“On the index card kept by the legal counsel's offica, relating to
Herrera Rubio held on a charge of rebellion. there is no record that he
entered the prison with marks of torture or injuries. It states that he
entered the prison of the judicial district on 11 August 1981.

“In view of the difficulties of obtaining evidence about events ~hich
happened flve years ago, this offiice can take a decision only on the basis of
the account given by the alleged victim to Court No. 37 in 1981.

* The author states in pa:., :pis 1.4 above that he bacd already been
released from imprisonment on 13 December 1982.
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7.1

"His statement on the alleged acts of torture are not credible in view of
the fact that three months elapsed from the time of the alleged ill-treatment
before the complainant reported it to the Court. On witnessing his statement
as an accused person made on 3 April 1981, this uvffice put on record that ‘'theo
accused appeared normal phyasicully and mentally ...'; the person in guestion
under investigation for rebellion had been sentenced for illegally carrying
weapons. Finally, his charges contein no specific detalle."

In his comments, Adated 4 October 198€, the author dlsmisses the State party's

response as "a prime example of the various legal subterfuge; used ky the armel
forces, with the collusion of the other branches of government, to safeguard their
impunity”.

7.7

The author refutes the State party's arguments in the following way:

"In its reply concerning the murder of my parents, the Colombian
Govarnment totally absolves the armed forces from blame, claiming that the
frct of wearing military uniform is in no way proof of the presence of members
of the avmed forces and insinuating that the crime might have been committed
by the FARC guerrilla group.

"Thig reply is completely ac odds with the facts of the case, as reported
to the committee; members of the armed forces repeatedly sear: --d the home of
my parents, tortured my father and repeatedly told me, while 1 was in prison,
that they would kill my parents, as indeed they daid.

“Tho complaint submitted to the committee gives the names of various
serving members of the armed forces responsible for the searches, torture and
threats, yet the Attorney-General has nothing to say on tho subject.

"The insinuation that a guerrilla group such ag FARC carried out these
killings is absolutely inconsistent witih other information in the case. One
of the documents attached by the Attorney-General states that I was charged
with rebellion because »f my allegud links with FARC. 1t also notes that my
mother was a councillor for the Democratic Front, a political organisaton
enjoying FARC support in the region. It would therefore be absurd to imagine
that FARC could have committed this crime, when it thereby have been killing
1ts own sympathisers.

"Regarding the torture of which I was a victim, the Attorney-General
gstates that the investigation Into this matter was also closed because,
dipter alia:

"At the time, prisoners were not given a medical exumination;

“lhere are dAifficulties in obtaining eviderce about events which
happened five years ago;

"It was only three months after the illi-treatment that the injured
party decided to report it.
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“The Attorney-General fails to explain why the petitions written by me in
prison and addressed to the Office of the President of the Republic, the
office of the Attorney-General and the Ninth Army Brigade went unanswered.

"
20 .

"The Attorney-General would also appear to be unawars of the
psychological presure on a prisoner who has been subjected to cruelty and
harassment and iacks any means of defence. Such prisoners often decide not to
file a complaint so as to save themselves or their families from further and
even more cruel acts in retaliation. So it was with me. in deciding to report
the torture aad threats which I had suffered only when I learned that my
parents had been killed by the armed forces and could not therefore La
subjected to further criminal reprisals.

"Lastly, in order to understand the nature of this crime, the Committee
needs to have some idea of its context.

“In 1981, the Department o Caqueta was the scene of a military
counter-insurgency operation under cover of which all kinds of crimes were
committed.

"Since this is a semi-forest area somewhat isolated from the centre of
the country and with poor communications, this operation was largely passed
over in silence by the media.

“Most villages in the area were subjected to stringent controls by the
armed forces on the supposition thac every peesant was 'collaborating with the
guerrillas’'. Most of the population suffered searches, intimidation, plunder
of their household goods, crops and cattle, and .ruel, inhumen and Gegrading
treatment; torcure was widely and systematically practised and there were
numerous dissppearances and killings. Many peasants were arrested and then
taken by military helicopter to villages where they were not known; there they
were killed and their bodies thrown on to a8 rond or into a river (the number
of pevsons kil’ed may approach 1,000).

"This array of premeditated crimes had the full backing of the varicus
branches of Government. That is why domestic complaints were useless and all
these crimes have sc far gone abgsolutely unpunished.’

8.1 The author's comments were transmitted to the State party on 27 November 1986.
8.2 In view of the conflicting statements by the parties, the Working Group of the
Human Rights Committee, at a special session in December 1986, decided to request
more detailed information from the State party. By note verbala of
18 December 1986, the following specific questions were formulated:

(a) What investigations have been undertaken with regard to those military
officers who have been specifically name¢ by the author and accused of having

committed torture, carried out raids and made threats?

(h) What investigations aro now being carried out with regard to the deaths
of the parents of Mr. Herrera Rubio and with regard to his allegations of torture?

(c) Have charges been brought against anyone?
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9.1 Under cover of s note dated 2z January 1987, the State party forwarded copies
of various documents relating to the investigation of the author's case, but d4id
not provide specific answers to the questions posed by the Working Group. No
reference was made to the specific issues raised by the author in his comments of
4 October 1986.

¢.2 The documents forwsrded by the State party appear to confirm that no further
investigations have been undertaken or are pending in the Herrera case.

9.3 By a further letter, dated 8 July 1987, the Ministry of Foreign Affairs of
Colombia confirmed that the investigetions in the author's case have been concluded
and that no legal proceedings against mlitary personnel could be initiated because
of lack of sufficient evidence. The State party therefore requests the committee
to consider the explanations and statements already submitted in adopting its views
in the case.

10.1 The Hwnan Rights Committee, having examined the present communication in the
1ight of all the information made available to it by the parties as provided in
article 5, paragraph 1, of the Optional Protocol, hereby decides to base its views
on the following facts and considerations.

10.2 Joaquin Herrera Rubio was arrested on 17 March 1981 by members of the
Colombian armed forces on suspicion of being a "guerrillero"”. He claims that he
war tortured ("submarine", "hanging” and beatings) by Colombian military
authorities who also threatened him that unless he signed u confession his parents
would be killed. On 27 March 1981, persons in civilian clothes and others wearing
military uniforms, ldentifying themselves as members of the counter-yguerrilla, came
to the home of the author's parents and led them away by force. One week later the
bodies of José Herrera and Emms Kubio de Herrera were found in the vicinity. At
that time the District of Caqueta is reported to have been the scene of a military
counter-insurgency operation, during which inost viilages in the area were subjected
to stringent controls by the armed forces. The State party has shown that a
judicial investigation of the killings was carried out from 24 Seprember 1982 to

25 January 1983, and claims that is was establigshed that no member of the armed
forces had taken part in the killings. With respect to the author's allegations of
torture, the State party contends that they are not credible in view of the fact
that three months elapsed from the time of the alleged ill-treatment befnre the
author's complaint was brouyht to the attention of the Court.

10.3 Whereas the Commitceo considers that there is reason to beljeve, in the light
of the author‘s allegations, that Colombian military persons bear responsibility
for the deaths of Jose Herrera and Emma Rubio de Herrera, no conclusive evidence
has heen produced to establish the identity of the murderers. In this connection
the Committee refers to its general comment No., 6 (16) concerning article 6 of the
Covenrant, which provides, jnter alia. that States parties should take specific and
effective measures to prevent the disappearance of individuals and establish
effective facilities and procedures to ivestigate thoroughly, by an appropriate
impartial body, cases of missing and disappeared persons in circumstances which may
involve u violation of the right to 1ife. The Committee has duly noted the State
party‘'s submissions concerning the investigations carried out in this case, which,
however, appeir to have been inadequate in the light of the State party's
obligations under article 2 of the Covenant.
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10.4 With regard to the author's allegations of torture, the Committee notes that
the author has given a very detailed descripton of the ill-treatment to which he
was subjected and has provided the names of members of the armed forces allegedly
responsible. In this connection, the Committee observes that the initial
investigatious conducted by the State party may have been concluded prematurely and
that further investigations were called for in the light of the author's submission
of 4 October 1986 and the Working Group's request of 18 December 1986 for more
precise information.

10.5 With regard to the burden of proof, the Committee has already established in
other cases (for example, Nos. 30/1978 and 85/1981) a/ that this cannot rest alone
on the author of the communications, especially considering that the author and the
State party do not always have equal access to the evidence and that frequently the
State party alone has access to relevant information. In the circumstances, due
weight must be given to the authors’ allegations. It is implicit in article 4,
paragraph 2, of the Optional Protocol that the State party has the duty to
investigate in good faith all allegations of violation of the Covsnant made against
it and its authorities, and to furnish to the Committee the information available
to it. In no circumstances should a State party fall to investigate fully
alleqgations of ill-treatment when the person or persons allegedly responsible for
the ill-treatment are identified by the author of a communication. The State party
has in this matter provided no precise information and reports, inter alia, on the
questioning of military officiala accused of maltreatment of prisoners, or on the
questioning of their superiors.

11. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant of Civil and Political Rights, is
of the view that the facts as found by the Committee disclose violations of the
Covenant with respect to:

Article 6, because the State party failed to take appropriate measures to
prevent the disappearance and subsequent killings of José Herrera and

Emma Rubio de Herrera and to investigate effectively the responsibility for
their murders; and

Article 7 and article 10, paragraph 1, because Joaquin Herrera Rubio was
subjected to torture and ill-treatment during his detention.

12. The Committee, accordingly, is of the view that thc State party is under an
obligation, in accordance with the provislons of article 2 of the Covenant, to take
effective measures to remedy the violations that Mr. Herrera Rubio has suffered and
further to investigate said violations, to take actiun thereon as appropriate and
to take steps to ensure that similar violations do not occur in the future.
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C. Communication No. 17671984, Lafuente Pefiarrieta et al. v. Bolivia
(Views adopted on 2 November 1987 at the thirty-first sssaion)

Submitted by: Juana Pefiarrieta, Maria Pura de Toro, gt al., later joined by
Walter Lafuente Peflarrieta

Alleged victim: Walter Lafuente Peilarrieta, Miguel Rodrigues Candia,
Oscar Ruis CaAceres, and Julio Céar Toro Doradc

fitate party councerned: Bolivia
Date of communication: 2 April 1984 (date of initial letter)
Date of decision on admisgibility: 28 March 1985

The Human Rightg Committee, estmblished under article 28 of the International
Covenant on Civil and Political Rights,

Maating on 2 November 1987,

Having cougluded its consideration of communication No. 17671984, submitted to
the Committee by Juana Peifiarrieta at al. under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the
author of the communicatio» and by the State party concerned,

Adoptr the following:

Views under article 5. paragraph 4. of the Qptional Protocgel

1.1 The authors of the communication (initial letter dated 2 April 1984 and
subsequent letters dated 14 and 18 June 1985, 17 January 1986, 18 March and

19 July 1987) are Rose Mary Garcia, a Bolivian citizen living in the United Statse
of America, and Juana Pefarrieta, Maria Pura de Toro, Nelva B. de Toro,

Etty Céceres, Maria Luisa de Ruis, Aurora de Lufuente and Sofia de Rodrigues,
Bolivian citisens residing in Bolivia, on behalf of their relatives

Walter Lafuente Peiiarrieta, Oscar Ruiz CAceres, Julio César Toro Dorado and

Miguel Rodriguee Candia, all Bolivian citizens, and on behalf of three other
persons, Simon Tapia Chacon, a Bolivian citisen (not related to the authors),

René Patricio Lizama Lira and Pablo Manuel Jepeda Camillieri, beth Chllean citisens
(not releted to the authors). The authors stated that the alleged victims were
being held at the San Jorge Barracks in Bolivia and that they were not in a
position to ~resent their own case to the Human Rights Committee. The authors
claimed to have authority to represent all seven alleged victims.

1.2 Miguel Rodrigues Candia, Oscar Ruiz Caceres, Simén Tapia Chacén and

Julio César Toro Dorado were released on 24 April 1986, Walter Lafuente Peiiarrieta,
Pablo Manuel Zeneda and René Patricio Lizama were released on 24 October 1986.
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1.3 The authors stated that the alleged victims were arrested on 24 October 1983
in the neighbourhood of Luribay (approximately 70 kilometres from La Paz) by
members of the armed forces on suspicion of being "guarrilleros”. It is further
alleged that during the firet 15 days of detention they were subjected to severe
torturs, including physical beatings, electric shocks (picana) and immersion in
water (gsubmarino). They were allegedly kept incommunicado for 44 days. They were
allegedly held under inhuman prison conditions, in solitary confinement in very
small and humid cells (two metres by two meters), and were denied proper medical
attention. Their state of health was very poor. It was not until 10 February 1984
that Pablo iManuel Zepeda C.wmillieri, who was suffering from a skull fracture, was
attended to by a neurologist.

1.4 Concerning the right to legal counsel, guaranteed under article 16 (4) of the
Bolivian Constitution, it is alleged that the detainees had no access to a deferce
lawyer until 44 days after their detention.

1.5 On 16 December 1983, the first public hearing took place. Defence counsel
argued that his clients could not be subject to military jurisdiction, since the
National Constitution itgelf clearly established that military jurisdiction could
be applied only in times of war or when a criminal act had taken place in a
territory under military jurisdiction, and that the case should therefore be
transferred to the regular courts.

1,6 On 8 February 1984, defence counsel again requested a change of jurisdiction.
He also pleaded that most of the provisions of the Military Penal Code were in fact
unconstitutional. On 13 February 1984, the appeal for annulment was presented
before the Supreme Tribunal of Military Justice without success. According to the
authors, all legal remedies tu obtain a change of jurisdiction were turned down by
the military authorities.

1.7 The authors state that the relatives of the detainees tried in vain to secure
their transfer to San Pedro Prison on the grounds that detention in military
barracks was not lawful, They maintained that, owing to the politicasl instability
in Bolivia and the arbitrary acts committed by a number of officers, there were no
guarantees of security for the seven detainees.

1.8 The indictment against the seven defendants was presented by the Military
Prosecutor on 18 July 1984, nine months after their detention. The defesndants
submitted their plea on 10 August 1984, On 3 Octobher 1984, they began a
hunger-strike, which continued until 2 November 1984. On 12 October 1984, the
Standing Court of Military Justice (Iribunal Permanente de Justicia Miiiter)
convicted the accusad of robbery and iilegal possesgion of weapons and ammunition
belonging to the Bolivian army and of the use of false documents.

1.9 The authors stated that Presidential Decree (Decreto Supremo) No. 20,565, of
25 October 1984, ordered unrestricted amnesty (amnestia amplia e irrestricta) for
the seven Luribay detainees, but the armed forces refused to comply with the
decree. On 30 October 1984, the Standing Court of Mili:'ary Justice referred the
case for ex officio review to the Supreme Court of Miliiary Justice (Tribunal
Supremo de Justicia Militar). which, on 1 November 1984, returned the case to the
Standing Court for approprliate action, without itself issuing u release order. It
is further reported that, on 15 November 1984, the Luribay detainees applied for
hobwss corpug to the District Court of La Paz (Corte Distrital), a civilian court,
which found, on 16 Novemher 1984, that the Presidential Decree of amnesty was
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constitutional and that the military court should implement it. This decision was
reviewed by the highest judicial authority of Bolivia, the Supreme Court of
Justice, which found that the amnesty decree was constitutional and that the
competent organs of the armed forces were responsible for issuing the release
order. Nevertheless, ths Luribay detainees were not then released.

2.1 After ascertaining that the cases of the alleged victims had not been
registered for examination hy the Inter-American Commission on Human Rights, the
Working Group of the Human Rights Committee, by its decision of 3 July 1985,
transmitted the communication, under rule 91 of the Committee's provisional rules
of procedure to the 5tate party concerned, requesting information and observations
relevant to the question of the admissibility of the communication. The Working
Group also requested the State party: (a) to provide the Committee with copies of
any orders or decisions relevant to the case; and (b) to inform the Committee of
the state of health of the alleged victims.

2.2 The Working Group found that the authors were justified in acting on behalf of
Walter Lafuente Pefiarrieta, Miguel Rodriguez Candia, Oscar Ruisz Caceres and

Jullo César Toro Dorado. With regard to the other alleged victims. the Working
Group requested the authors to provide written evidence of their authority to act
on their behalf,

3.1 In its response, dated 22 October 1985, tc the Working Group's decision, the
State party said that, on 12 October 1984:

"The Standing Court of Military Justice of Bolivia, by virtue of its
jurisdiction, handed down a verdict and sentence at first instance against the
detainees, who had been charged with robbery and illegal possession of weapcns
belonging to the Bolivian army, use of false documents and other offences. On
25 October 1984, the Constitutional President of the preceding Government, by
Supreme Decrue No. 20,565, granted a broad and unrestricted amnesty to the
seven detainees, ordering them to be released and the record of the case to be
filed.

"On being informed of this Decree, the Standing Court of Military Justice
transmitted the ‘'record of the case to the Supreme Court of Military Justice
in order that, through its Appeals and Review Section, by means of
interpretation and review as referred to in article 38 (3) of the Military
Judicial Organization Act, it may trke a decision concerning priority in the
application of article 228 of the Constitution, with reference to
article 96 (13) of the Constitution, in respect of Supreme Decree No. 20,565
of 2% October 1984, so that as a result of this review the appropriate legal
course nay be determined'."”

3.2 The State party furnished the Committee with copies of Presidential Decree

No. 20,565 of 25 October 1984 and of the decision of the Standing Court of Military
Justice, dated 30 October 1984, to refer the case for @x officio review to the
Supreme Court of Military Justice.

3.3 The State party further indicated that the detainees were in good health.
3.4 Lastly, the State party requested that the communj ‘ation be declared

inadmigsible for non-exhaustion of domestic remedies, since the case was still
pending before the Supreme Court of Military Justice.
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4.1 In a further submission, dated 31 October 1985, the State party informed the
Committee that the Supreme Court of Military Justice had, on 14 October 1985,
handed down final sentence in the case:

"amending a previous sentence by the Standing Court of Military Justice, which
senteaced the seven detainees, who had been charged with a number of offences,
to six, four or two years of imprisomment.

"The decision of the Supreme Court of Military Justice, which is
unappealable, amends the sentence through its Cassation and Single-Instance
Section, reducing the sentence of imprisonment to three years for the
detainees René Patricio Lizama Lira, Pablc Manuel Zepeda Camillieri and
Walter Lafuente Peilarrieta, and to two years and six months for Simdn Tapia
Chacon, Julio César Toro Dorado, Oscar Ruiz Caceres and
Miguel Redriguez Candia. The latter will have served their sentence on
24 April 1986 and the former on 24 October 1986, since the penalty runs from
the first day of detention,”

4.2 The State party furnished the Committee with the text of the judgement of the
Supreme Court of Military Justice of 14 October 1985 and reiterated its request
that the Committee declare the communication inadmissible, this time "on the

grounds that the proceedings have been concluded" ("ya que este proceso concluyé").

5.1 1In their comments, dated 17 January 1986, the authors noted that the State
party in its two submissions made no mention whatever of the decision of the
Supreme Court of Military Justice, dated 1 November 1984, which, according to the
authors, provided for the implementation of the anmesty decree by the lower court.
They further pointed out that the amnesty decree had not been abrogated and that
the alleged victims were still in detention, 15 months after the issuance of the
decree.

5.2 With respect to the state of health of the alleged victims, the authors noted
that the State party had not submitted any medical certificates nor any information
about their psychological state. Furthermore, they claimed that the alleged
victims had been deprived of medical attention for the last 18 months.

6.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

6.2 Article 5, paragraph 2 (a), of the Optional Protocol precludes the Committee
from considering a communication if the scme matter is being examined under another
procedure of international investigation or settlement. The Committee again
ascertained that the case was not under examination elsewhere.

6.3 Artiecle 5, paragraph 2 (b), of the Optional Protocol precludes the Committee
from considering a communication unless domestic remedies have been exhausted. In
that connection the Committee noted that in its submission of 31 October 1985 the
State party had informed the Committee of the conclusion of proceedings against the
Luribay detainees, The Committee thus concluded that domestic remedies had been
exhausted and that it was not precluded by article 5, paragraph 2 (b), of the
Optional Protocol from considering the case.
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7. Although the authors did not specify which articles of the Covenant might have
been violated, the Committee observed that the allegations raised issues relating
to several of the rights guaranteed by the Covenant, including the righte protected
by articles 7, 9, 10 and 14.

8. With respect to the standing of the authors, the Committee noted that they had
not submitted evidence of their authority to act on behalf of Simdn Tapia Chacén,
René Patricio Lizama Lira and Pablo Manuel Zepeda Camillieri.

9. On 2 April 1986, the Human Rights Commi‘tee therefore decided:

(a) That the communication was admissible in so far as it related to
Walter Lafuente Peflarrieta, Miguel Rodrigrez Candia, Oscar Ruiz Caceres and
Sulio César Toro Dorado;

(b) That, in accordance witn article 4, paragreph 2, of the Optional
Protocol, the State party should be requested to submit to the Committee, within
six months of the date of the transmittal to it of the current decision, written
explanations or statements clarifying the matter and the remedy, if any, that might
have been taken by it:

(c) That the State party should be requested (i) to provide the Committee
with copies of such court orders or decisions relevant to the case that hitherto
had not been furnished, including the judgement of the Standing Court of Military
Justice dated 12 October 1984, and (ii) to inform the Committee of the current
state of health of the alleged victims by furnishing relevant medical certificates
concerning them.

10.1 In a further submission, dated 30 May 1986, the authors claim that the
Bolivian Government has violated articles 3, 6, paragraph 4, 7, 9, 10, 14, 17,
paragraph 1, 23 and 26 of the Covenant.

10.2 With regard to article 3, the authors contend:

"In no case has there been equality of rights, on the contrary, rights
have been restricted ever to the extent of preventing the use of mechanisms
recognized by Bolivian laws themselves (Political Constitution of the State)."

10.3 With regard to article 6, paragraph 4, the authors repeat that:

"on 25 October 1984, the Constitutionmal President of Bolivia,

Mr. Herndn Siles Suazo, issued a Supreme Decree (No. 20,565) declaring an
amnesty for the seven Luribay detainees. This Decree was issued under the
authority provided for in article 96, paragraph 13, of the Bolivian
Constitution and with the approval of the entire cabinet of President Siles.

"In this case, because of unknown interests involving the administrators
of military justice. the latter have not complied with a decres having the
above-mentioned characteristics despite the fact that the relevant military
legislation itself states in article 38, paragraph 4, that legal proceedings
brought against any person shall cease when an amnesty is decreed."
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10.4 WitlL regard to article 7, the authors contend that the medicil certificates of
the de‘.ainees provids "evidence of the torture and desgrading treatment to which our
relatives wers subjected”.

10.5

10.6

10.7

with regaré to ariicle 9. cne authors claim that:

“All the paragraphs of this article have been violated in that our
relatives were arbitravily arrested; at tha “ime of their arrest, they were in
a civiiian village and were in no way endangering the country‘'s internal
security, let slone external =ecvrity, since Bolivia was not and is not at war,

“irticls 9 of ths» Boulivian Constitution stipulates that, for a person to
be arreated, an order .sust be issusd by a competent authority; in this case
the mill. ary forces Ai? nct have the authority to deprive ou. relatives of
their fre«dori. The same article 9 states that no one may be held
incor .uanic_Ac, even in obvicusly serious cases, for more that 24 hours; in
violatior. 0f this constituticnal provision, our relatives were held completely
incommunicrxac without medical attention or proper food for 44 days, and no
court wrs informod cf their situation.

“Furtharmoce, despite our demands and petitions, including those tu human
rights ‘natitutions, our relativer were not told of the reasons for their
detention.

“The right of recourse to the courvs to redress the illegality of our
relativas’' arbitrary detertion was not made effective, despite an applicttion
to kava the jurisdictioa of the military courts quashed and the case
trannferred to the ordinary courts."

Witk rowgard to article 10, the authors maintain that:

"“the provisions of this article have not heen complied with since our
relatives hauve been treated as dangerous criminals without even having been
charged., Furthermore, they have been ferried about from one place ‘0o another
with an escort of 100 cor so soldiers, whc were pointing their weapons not only
at them, but also at us and thei. defenders.”

Witk regard to article 14, the authcrs contend that:

"Once the military trial hegan - des; ‘te everything stated about its lack
of competencse and jurisdiction - the cour. was in no way impartial and even
disregarded its cwn regulations, for the sole purpose of securlilng maximum
sentences .jainat our relatives for non-existent offences.

*Choice “f defence counsel vas also restricted sincs the Code of Mil:i:tary
Justice (Judicial Orgernizetion Act, art. 75) atipuiates that persons charged
with an offence shall have as defence counsel court-appointed military
attorueys in cases where the defence counsel fi+ely chosen by the persons
charged does not meet the requiroments of the Standing Cc¢ rt of Military
Justice."
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10.8

10.9

With regard to article 17, the authors maintain that:

"Ovr relatives' privacy, honour and reputation have been severely
attacked. Our homes have been illegally searched at night (violation of
article 21 of the Bolivian Constitution) in an atmosphere of violence and with
an excessive display of repressive force, since defenceless women and children
were confronted with a group of heavily-armed men,"

With regard to article 23, the authors claim:

"At no time has the State protected the detainees’' families. On the
contrary, we have been insulted and ill-treated, and in many cases tiarown out
of offices where we went to request information on the fate of our relatives.

Thus, the provisions contained in articles 6 to 21 of the Comstitution have
also been violated."

10.10 With regard to article 26, the authors add:

11.1

"At no time have the detainees been given equal treatment; this is simply
because of their different political ideas, end despite the fact that
article 6 of the Constitution guarantees all citigzens equality before the law

and provides for protection of their rights and guarantees in accordance with
the Constitution.”

In its submission under article 4, paragraph 2, of the Optional Protocol,

dated 24 October 1986, the State party argues that the full judicial proceedings,
which the State party encloses, establish that "the military laws and the Political
Constitution of the State were applied correctly". Thus, the State party contends

that

there has been no violation of the Covenant by Bolivia and continues:

"The fact is that the defendants were found guilty of various offences
vwhich led to sentences in first instance by the Standing Court of Military
Justice of six, four and two years' imprisonment on the seven detainees.

"Subsequently, the Appeals Division and Sole Instance of the Supreme
Court of Military Justice of the Nation reduced the penalties to three years'
imprisonment in the case of Walter Lafuente Pefiarrieta,

René Patricio Lizama Lira and Pablo Manuel Zepeda, and to two years and six
months' imprisonment for the remaining detainees.

"According to the report of Colonel René Pinilla Godoy Dema, Judge
Reporter of the Standing Court of Military Justice,
Mr. Miquel Rodriguez Candia, Mr. Oscar Ruiz Ciceres, Mr. Simén Tapia Chacén
and Mr. Julio César Toro Dorado were unconditionally released and are now with
their families and in good health, as the Centre for Human Rights may
ascertain through the United Nations Resident Representative in Bolivia.

"With regard to the last three detainees, Mr. Walter Lafuente Pefiarrieta,
Mr. Pablo Manuel Zepeda and Mr. René Patricio Lizama Lira, the last two of
Chilean nationality, they were released on this very day, according to an
official communication, in conformity with the judgement of the Appeals
Division and Sole Instance of the Supreme Court of Military Justice, which
forms part of the Bolivian judicial system and acts independently in
accordance with the separation of powers provided for in article 2 ~f the
Political Constitution of the State.”
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11.2 The State party then requests the Committee to reverse its decision on
admissibility and to close the examination of the Luribay case, since "the seven
detainees have been unconditionally released and since the legal proceedings have
been concluded”.

12. In their comments, dated 18 March 1987, the authors contend that the State
party has not refuted "in any way the statements by the relatives of the
ex-detainees in our note of 30 May 1986, which deals with the problem of substance
and not of form, that our children's detention was accompanied by torture, solitary
confinement, harassment, partiality, demnial of justice and a whole series of
violations of the human rights set forth in the International Covenant on Civil and
Political Rights".

13. By a letter dated 19 July 1987, one of the seven Luribay detainees,

Walter Lafuente Peilarrieta, who was released on 24 October 1986, confirmed the
description of the facts set out in paragraphs 1.1 to 1.9, 5,1 and 5.2, and 10.1 to
10.10. Mr. Lafuente also confirmed that it was his wish that the Committee
continue consideration of his case.

14. The Human Rights Committee has considered the present communication in the
light of all information made available to it by the parties, as provided in
article 5, paragraph 1, of the Optional Protocol. Before adopting its views, the
Committee took into consideration the State party's objection to the admissibility
of the communication, but the Committee can see no justification for reviewing its
decision on admissibility oa the basis of the State party's contention that,
because the victims have been released, the case should be considered closed.

15.1 The Committee therefore decides to base its views on the following facts,
which are either uncontested or are implicitly or explicitly contested by the State
party only by denials of a general character offering no particular information or
explanations.

15.2 Walter Lafuente Peiiarrieta, Miguel Rodriguez Candia, Oscar Ruiz Caceres and
Julio César Toro Dorado were arrested on 24 October 1983 near Luribay by members of
the Bolivian armed forces on suspicion of being "guerrilleros". During the first
15 days of detention they were subjected to torture and ill-treatment and kept
incommunicado for 44 days. They were held under inhuman prison conditions, in
solitary confinement in very small, humid cells, and were denied proper medical
attention. They had no access to legal counsel until 44 days after their
detention. On 16 December 1983 the first public hearing took place before a
military court. The indictment was framed by the Military Prosecutor on

18 July 1984, charging the accused with robbery and illegal possession of weapons
belonging to the Bolivian army and with the use of false documents. On

12 Cctober 1984, they were convicted of those crimes by the Standing Court of
Military Justice. On 25 October 1984, the Constitutional President of the
Republic, Hernan Siles Suazo, granted a broad and unrestricted amnesty to the
Luribay detainees, ordering that they be released and that the record of the case
be filed. They were, however, not released. On 30 October 1984 the Standing Court
of Military Justice referred the case to the Supreme Court of Military Justice,
which did not order the release of the detainees, but handed down a final judgement
on 14 October 1985, sentencing the detainees to three and two and a half years of
imprisonment, The detainees were released on 24 April and 24 October 1986.
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15.3 In formulating its views, the Human Rights Committee also takes into account
the failure of the State party to furnish certain information and clarifications,
in particular with regard to the allegations of torture and ill-treatment of which
the authors have complained. It is implicit in article 4, paragraph 2, of the
Optional Protocol that the State party has the duty to investigate in good faith
all allegations of violation of the Covenant made against it and its authorities,
and to furnish to the Committee the relevent information where it contests the
authors’ allegation. In the circumstances, due weight must be given to the
authors' allegations.

16. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the facts as found by the Committee disclose violations of the
Covenant with respect to:

Article 7, because Walter Lafuente Pefiarrieta, Miguel Rodriguez Candia,
Oscar Ruiz Caceres and Julio César Toro Dorado were subjected to torture and
inhuman treatment;

Articles 9, paragraph 3, and 10, paragraph 1, because they were not brought
promptly before a judge, but were kept incommunicado for 44 days following
their arrest; and

Article 14, paragraph 3 (b), because during the initial 44 days of detention
they had no access to legal counsel.

17. The Committee lacks sufficient evidence to make findings with regard to the
other claims made by the authors.

18. The Committee, accordingly, is of the view that the State party is under an
obligation, in accordance with the provisions of article 2 of the Covenant, to take
effective measures to remedy the violations suffered by the victims, to grant them
compensation, to investigate said violations, to take action thereon as appropriate
and to take steps to ensure that similar violations do not occur in the future.

Submitted by: Ramdn B. Martinez Portorreal

Alleged victim: The author

State party conceryed: Dominican Republic

Date of communication: 10 October 1984 (date of initial letter)

Dat f decisi amissibilii
The Human Rights Committee, established under article 28 of the International

Covenant on Civil and Political Rights,

2 April 1986

Meeting on 5 November 1987,
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Having concluded its consideration of communication No. 188/1984, submitted to
the Committee by Ramén B, Martines Portorreal under the Optional Protocol to thas
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the

suthor of the communication and noting with regret that no information has been
received from the State party ccnrarned,

Adopts the fullewing:

Viewsa undex article 5, paragraph 4. of the Optional Proteccol

1, The author of the communication (initial letter dated 10 October 1984 and
further lette  dated 30 September 1925 is Ramén B. Martinez Portorreal, a national
of the Dominican Republic korn in 1943, at prusent a practising attorney, Law
Professor and Executive fiecretary of the Comicé Dominicano de los Derechos Huma:os
(CDH). He claims to be “is victim of violations by the Government of the Dominlcan
Republic of article 9 paragraphs 1 to 5, and article 10, paragraphs 1 and 2 (a), of
the International Covenant on Civil and Political Rights.

2.1 The author alleges that on 14 June 1984 at 6 a m. six membors of the National
Police came to his home in Sarto Domingo and told him that an assistant uf the
prosecutor was with them and had received an order to have him arrested. He was
taken to the headquarters of the National Police, where he saw several political
opposition leaders (four names are given) who had also been arrested in the early
morning. They were taken to the Casa de Guardia of the Secret Sarvice where they
were put in a cell (known as the "cell of the drivers"), where approximately 50
individuals wero being held. They learned that the Government had ordered a police
raid that day against all leaders or personalities considered to be members of the
leftist opposition.

2,2 Later the same day, the author was allegedly separated from the other
political opposition leaders and transferred to another cell (known as the "Viet
Nam cell"), measuring 20 by 5 metres, where approximately 125 persons accused of
common crimes were being held. Conditions ware allegedly inhuman in this
overcrowded cell, the heat was unbearable, the celil extremely dirty and owing to
lack of space some detainees had to sit on sxcrement. The author further states
that he received no food or water until the following day.

2,3 On 16 June 1984, after 50 hours of detention, the author and the others were
relaased. Tho author points out that at no time during his detenticn was he
informed of the reasons for his arrest. He maintains that his detention was aimec
a2t serving the following purposes:

To intimidate CDH because it had internationally criticized the Government's
reprassion of a demonstration in April 1984 (no other details are given);

To prevent the Executive Secretary of CDH from denouncing the police raid
against all individuals considered to be leftist leadersa:;
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To damage the reputa-ion of CDH. The fact that the Executive Secretary of CDH
was arrested on the same day as leftist opponents of the Government was used
by some media to affirm that CDH was &n anti-governmental and subversive
organization.

2.4 Concerning the exhaustion of domestic remedies, the author states that,
although the Penal Code of the Dominican Republic provides that civil servauts,
agents or officials of the Government who havs ordered or committed arbitrary acts
or acts against the fresdom and political rights of one or several individuals may
be sentenced to civilian demotion (degradacidn civica), there is no recourse
available in the national penal law that would enable him to present his
accusations and to seek redress. The author does not indicate whether the same
matter is being examined under unother procedure of international investigation or
settlement.

3. By its decision of 5 July 1985, tha Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the Committee's
provisional rules of procedure to the State party concerned, requesting information
and observations relevant to the guestion of admissibility of the commurication.
The Working Group also requested the author to provide the Committee with more
detailed information concerning the grounds for alleging that there was no recourse
available in the national penal law that would enable him to present the
accusations made in his communication and to seek redress.

4. By letter dated 30 September 1985, the author indicates that chapter II,
section 2, the Penal Code of the Dominican Republic refers tc infringements of
ilberty and that articles 114 to 122 deal with the penalties tuv ne imposed on civil
servants and agents or representatives of the Government ordering or committing an
act that is arbitrary or constitutes an infringement of individual fresdom, the
political rights of one or more citizens of the Constitution. According to the
article in questicn, the penalty is civilian demotion (degradacidn civiga). The
author alleges, hawever, that the articles in question are a dead letter in the
Dominican Republic, since in the 141 yaars of the Republic's existance, no civil
servant has bheen brought to trial for an offence againat this provision. He
further atleyeos that the Lominican Code of Criminal Procedure lays down no
procedure for the onforcement of the above-mentioned articles of the Penal Code.
There is no court to deal with applications of this kind. Thus, the author
concludes, it is quite inconceivabls that any attempt to make use nf the procedures
established by the present Cods of Criminal Procedure will prove successful.

5. The time-limit for the obaservations requested from the State party under rule
91 ot the Committeu's provisional rules of procedure sxpired on 1 October 1985. No
submissions were received from the State party.

6.1 With reyard to article 5, paragraph 2 (a)., of the )Jptional Protocol, the
Comnittee ascertained that the case was not being examined under ancther procedure
of international investigation or settlement.

6.2 With regard ‘o article 5, paragraph 2 (b), of the Optional Protocol, the
Comnittee could not conclude, on the basis of the information before it, and in the
absence of a submission from the State party, that there were available remedies in
the circumatances of the present case which could or should have been pursued.
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7. On 2 April 1986, the Human Rights Committee therefore declded that : he
communication was admisaible, and in accordance with article 4, paragraph 2, of the
Optional Protocol, requastei the State party to submit to the Committee, within aix
months of the date of the transmittal to it of the Committee's decision, written
explanations or statements clarifying the matter and the remedy, !f any, that might
have been taken by it.

8. The time-1limit for the State party's submission under article 4, paragraph 2
of the Optional Protocol expired on 6 November 1986. No submission has been
received from the State party, apart from a note, dated 22 July 1987, stating that
the Government of the Dominican Republic intended "to submit its explanations
concerning communication No. 188/1984 ... and the admissibility decisiox adopted by
the Human Rights Committee on 2 April 1986, during the forthcoming General
Assembly". The Committee informed the State party that any submission should be
addressed to the Committees, care of the Centre for Human Rights. No further
submission has been received.

9.1 The Jduman Rights Committee, having considered the present communication in the
light of all the information made available to it, as provided in article b5,
paragraph 1, of the Optional Protocol, hereby decides to base ita views on the
following facts and uncontested allegations.

9.2 Mr. Randn B. Martinez Portorreal is a national of the Dominican Republic, a
lawyer and Executive Secretary of the Comité Dominicano dew los Derechos Humanos.

On 14 June 1984 at 6 a.m., he was arrested at his home, according to the author,
because of his activities as a leader of a human rights associaticn, and taken to a
cell at the secret rervice police headquarters, from wherm he was transferred to
another cell measuring 20 by 5 motres, where approximately 125 persona uccusad of
common crimes were being held, and where, owing tco lack of space, some detainees
had to sit o. excrement. He received no food or water untii the following day. On
16 June 1984, after 50 hours of detention, he was released. At no time during hina
detantion was he iniorred of the reasons for his arrest.

10.1 In formulating its views, the Human Rights Committee also takes into account
the failure of the State party to furnish any information or clarifications. It 1is
implicit in article 4, paragraph 2, of the Optional Prc .ocol that the State party
hus the duty to invastigate in good falth all allegations of violation of the
Covenant made against it and i*s authorities, and to furnish to the Committwe the
information avallable to it. The Committee notes witl concern that, despite its
repeated raguests and reminders and Jdespite the State party's obligation undex
article 4, paragraph 2, of the Optional Protocol, no explanations or statemer.tn
clarifving the mattev have been received from the State party in the prosert case.
In the circumstances, due weight must be given to the author's alleyations.

10.2 The Committee observes that the Information before it does not justify a
finding as to che alleged violatio. of articles 9, paragrophs 3 and 4, and 10,
paragraph 2, o the Covenant.

11. The Human Rights “ommittee, acting under article &£, paragrapt 41, of the
Optional Protocol to ¢he International Covenant on Civil snd Political Rights, is
of the view that theue facts dlsclose violations of the Covenant, with respect to:

Articles 7 and 10, paragraph 1, becauss Ramon Martinez FPortorreal was

subjected to inhuman and degrading treatment and to lack of respect for his
inherent human dignity during his detantion;
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Article 9, prragraph 1, because he was arbitrarily arrested; and

Article 9, paragraprh 2, because he was not informed of the reasons for his
arrest.

12. The Committee, accordingly, is of the view that the State party is under an
obligation, in accordance with the provisions of article 2 of the Covenant, to
provide Mr. Martines Portorreal with effective remedies, including compensation
under article 9, paragrapk 5, of the Covenant, for the violations that he has
suffered, and to take steps to ensure that similar violations do not occur in the
future.

Submitted by: Carl Honrik Blom (rupresented by leqgal counsel)
Alleged victim: The author

State party concerned: Sweden

Date of communication: 5 July 1985 (date cf initial letter)

Date of decision on admissibility: 9 April 1987

The Humap Rights Committee., escablished under article 28 of the International
Covenant on Civil and Political Rights,

Meaeting on 4 April 1988,

Having conclusded its consideration o7 communication No. 191/1985, suumitted to
the Cummittee by Carl Henrik Blom under tne Optinnal Protocol to the International
Covenant on Civil and Political Rights.

llaving takeu into account all written information made available tu it by the
suthor of the communication and by the State party concerned,

Adopts the following:

Views uander orticle 5. paragi.aph 4. of the Qptional Protocol

1. The author of the communication (initial letter dated 5 July 1985 and further
latters dated 24 February 1986 and 19 vanuary 1988) is Carl Henrik Blom, a Swedish
citizen, born in 1964. He is represented by lagal counsel. He claims to be a
victim of violations by the Swedish authorities of article 2, paragraph 3. and
article 26 of the International Covenant on Civil and Political Rights in
conjunction with crticle 3 (c) and article 5, paragraph (b), of the UNESCO
Convention against Discrimination in Education of 1960. Article 13 of the
International Covenant .n Economic, Social and Cultural Rights is also invoked.
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2.1 Dpuring the school year 1981/82, the au%nor attended grade 10 at the

Rudolf Steiner Schocl in Goteborg, which is a private school. According to Decree
No. 418 on fitudy Aid, issued by the Swedish Government in 1973, a pupil of an
independent private school can only be entitled to public assistance if he attends
a programme of courses which is placed under State supervision by virtue of a
governmental decision under the Ordinance. The government decision is taken after
consultation with the National Board of Education and the local school authorities,

2.2 The author states that the Rudolf Steiner School submitted an application on
15 Octuber 1981 to be placed under State supervision with respect to grade 10 and
above (the lower grades were already in that category). After the local schocl
authorities and the National Board gave a favourable opinion, the decislon to place
grade 10 and above under State supervision was taken on 17 Jure 1982, effective as
of 1 July 1982, that is for the school yeur 1982/83 onwards, and not from

autumn 1981, as the school had requested.

2.3 On 6 June 1984, the author applied for public financisl aid in the amount of
SKr 2,250, in respect of the school year 1981/82. By a decision of

5 November 1984, his application was rejected by the National Board for Educatiorel
Assistance on the grounds that the school had not been under State supervision
during the school year in question. The author a.leges that this decision was in
violation of the provisions of the international treaties invoked by him. He
states chat an appeal against the deciusion "was not allowed". Believing, however,
that the decision of the National Board for Educational Assistance violated his
rights under the 1960 UNESCO Convention, the author submitted, at the beginning
of 185, a claim for compensation to the Chancellor of Justice {(Justiekanslorn).
By a decision of 14 February 1$85 the Chancellor of Justice declared that the

dc cigion of tho National Board for Educational Assistance was in accordance with
domestic law in force and could not give rise to State liability. It was also
pointed out that the Decree on Study Aid was a govermment decision, in respact of
which an action for compensation could not be permitted under the relevant
provisions of the Damages Act. The Chancellor finally mentioned that Mr. Blom
would be free to pursue the matter before the courts. The Chancellor pointed out,
however, that the courts would be duty bound, ex ofiiclo, to appiy Swedish law,
including the relevant provisions of the Damages Act to which he had referred.

2.4 From the decision of the Chancelior of Justice, the author draws the
conclusion that it would be of no avail to initie*~ court proceedings against the
State. Consequently, nae maintaing, there are no further domeetic remedies to
exhaust. This situation, he claims, constitutes, in itself, a violation of
article 2, paragreph 3, of tha Covenant.

2.5 The author‘s sllegation, that the decision not to grant him public assistance
was in violation of article 26 of the Covenant, is based on the argument that he
was subjected to discrimination as a pupil of a private school. Pupils of public
schocls are sald to have received public assistance for the school year 1981/82.
This Aiscriminatory treatment allegudly contravenes the basic ldea of equality for
all in education and it also allegedly interferes with the parents' right to choore
independent private schools provided for in article 1. of the International
Covenant on Economic and Social Rightr and airticle 5, paragraph 1 (b), of the
UNESCO Convention against Discrimination in Education of 1960 to which Sweden is a
State party. The author also claims tc be a victim of a violatlon of articls 3 (c)
of that same Convention.

-212-



2.6 The author requests the Committee to condemn the alleged violations of
article 2, paragraph 3, and article 26 of the Covenant, to invite the State party
to take the necessary steps to give effect to its obligations under article 2,
paragraph 3, and to urge the Statn party to discontinue the alleged discriminatory
practices based on the 1973 Study Aid Act. Furthermore, he asks the Committee to
urge the Swedish Government to pay him and his class-mates he amount of public
assistance due for the schnol year 1981/82 with accrued interest according to
Swedish law as well ans his expenses for legal advice.

3. By its decision of 15 October 1985, the Working Group of the Human Riglts
Committee transmitted the communication under rule 91 of the provisional rules of
procedure to the State party concerned, requesting information and observations
relevant to the question of the admissibility of the communication. The Working
Group also requested the State party to explain, in so far as such explanation
might be relevant to the question of admissibility, why grade 10 of the Rudolf
Steiner School in Goteborg was pla: »d under State supervision only as of

1 July 1982 but not for the preceding school year, as requested.

4.1 In its submission dated 8 January 1986, the State party indicates that the
1962 Act on Schools recognizes the existence of private schools independent of the
public sector school system. Tha private echools are, in princivle, financially
sufficient, and there is no legal obligation for the State or local government to
provide any financial contributioa. However, there are no legal impediments
excluding varlous forms of public support, and in practice most of the private
schools are in one way or another supporced by local government and, in addition,
approximat 1y half of them, including the Rudolf Steiner School, receive State
contributions.

4.2 The State party indicates further that, in accordance with regulations set
forth in the 1973 Act on Study Aid (m.udlestddslag 1973:1349) and the 1973 Decree onr
Study Aid (studicstodskungorelse 1973:418), pupils attending schools, whether
public or private, may be eligible for various forms of public financlial support.
As far as is relevant for the consideration of the present case, chapter 1,

section 1, of the Decres providec that financial support may he granted to pupils
attending public schools or schools subject to State supervision. Consequently,
for pupils attending a private school *o be eligible for public tinancial support,
the school has tc be placed under State supervision. Decision on such supervision
is taken by the Government upon application gsubmitted by the school. In the
present case, the Rudolf Steiner Schoo! applied in October 1981 to have the part of
its educational programme corresponding to the gympa.ium., that is grades 10 to 12,
placed under State supervision. Education on this higher level had not previously
been offered by t.e school. After having considered the application, as well as
observations on the application submitted by the Municipal School Administration,
the Education Committee of the County of Goteborg and Bohus, and the National Board
of Education, the Government on 17 June 1982 granted the application as of

1 July 1982,

4.3 On 5 November 1984, the National Bo&ard for Educational Assistance informed the
author that financia} support for his studies could not be granted on the ground
that the school was not at that time subject to State supervision with respect to
the educational programme of grade 10.

5.1 As to the alleged violations of the International Covenant on Civil and
Political Rights, the State party submits the following:
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5.2

5.3

5.4

“3lom contends that the refusal to grant him public financial support for
the school year 1981/82 amounts to a violation of article 26. 1In the
Government’'s view, however, the notion of discrimination implies a comparison
between two ov more different groups or categories of individuals and a
finding, first, <bat one group or category is being treated differently from
another group or cetegory and, secondly, that this different treatment is
based on arbitrary and unjuscified grounds, such as those enumerated in
article 26. Accordingly, different treatmeat does not constitute
discrimination when the distinction is based on objective and reasonable
criteria. There is no obligaticn under article 26, or under any other
provision of the Covenant, to provide public financial support to pupils.
Therefore, the State is at liberty to decide whether to give such support ang, |
if financial support is provided, to set the conditions under which it should
be granted, provided only that the St:ite's considerations are not based on
unjustified grounds, such as those enumerated in article 26."

The State party further argues that:

"As regards schools, like any other institution or activity in society,
it is naturally legitimate for the State, before granting public financial
support to the school or its pupils, to consider whether the school meets
reasonable standards of quality and whether it fulfils a need of society or
the presumptive pupils. It is equally justified if financial support is
provided, that the State take the necessary measures in order to assure itself
that the facts and circumstances underlying the decision are not subsequently
changed. These are - and on this point no othe:r view has been expressed by
Blom - the motives for the requirement that a private schocl be
State-supervised in order for its pupils to be eligible for public financial
support. The Government submits that this does nct constitute discrimir=tion
within the meaning of article 26."

The State party adds:

"In view of the aforesaid, and for the following reasons, the Government
further maintains that Blom's communication as regards this point should be
declared inadmissible in accordance with the provisions of article 3 of the
Optional Protocol. Blom contends, as the sole 'discriminatory basis' for the
alleged violation of article 26, that he chose to attend the Rudolf Steiner
School because of his, and his parents', 'religion, political or other
opinion', and that the different treatment regarding public financial support
was a direct result of this choice. In the opinion of the Govermment, this
obviously does not amount to saying that the State's policy of different
treatment of public and private schools is based on such grounds as religion
or political or other opinion ... What Blom appears to be arguing is that,
because he chose the school for religious and political reasons, and because
the State, although not for religious or political reasons, treated this
private school differently from public schools, he has been treated in a
discriminatory way on the ground of his religion and his political opinion.
The lack of merits in this line of arguing must in the Government's opinion be
considered so obvious as to make the communication inadmissible under
article 3 of the Optional Protocol.”

The State party further submits:
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"Blom further alluges that article 2, paragraph 3, has been violated
since the decision not to grant him public financial support could not be
appesled. This provizion guarantees an effective remedy only when the rights
and freedoms, as recognised in the Covenant, have been violated. In the
present case, the ouly such violation that has been contended is the one under
article 26. Therefore, the obvious lack of merit in the arguments put forward
by Blom regarding the alleged violation of article 26 is equally relevant
here. Consequently, the communica.ion as regards this point as well should be
declared inadmissible.”

5.5 As regards the question posed in the ducision of the Committee's Working Group
as to the reasons why the school was placed under State supervision only as of
1 July 1982, the State party explains

"that the application for State supervision was made very late - three and a
half months from the outset of the fiscal year 1981/82 and a long time after
the education of that school year had begun - and that the decision, which
depended on various opinions from other authorities, could not be made until a
couple of weeks before the end of the said fiscal year. It geems as if the
sole reason for the present case is that those responsible for the Rudolf
Steiner School 4did not act rrith sufficient promptness in applying for State
supsrvision."

5.6 Finally, the State party mentions that two other applications concerning
related issues with respect to pupils of the Rudolf Steiner School of Norrképing
have been declared inn“missible by the European Commission of Human Rights in
Strasbourg (applicaticns 10476/83 and 10542/83).

6.1 In his comments, dated 24 February 1986, the author stresses that the refusal
to grant him financial support "was in fact directed against him as belonging to a
distinct group", this group being composed of himself and his class-mates, as
compared with pupils attending rublic schools or private schools already subject to
State supervigsion. He further states that at the time of application in

October 1381 the Rudolf Steiner School was already complying with the five
administrative reguirements imposed on private schools subject to State supervision.

6.2 The author challenges the State party's arguments for considering the
communication inadmissible under arrticle 3 of the Optional Protocol by stressing
that he was invoking "the grounds enumeratad in article 26 of the Covenant
referring to the passage 'diacrimination on any ground', which includes a reference
to 'other status'. Accordingly, for whatever reascons (he] and his class-mates
chose to attend the Rudolf Steiner School, they all belong, because of this choice,
to the distinct gqioup ... [anda]) this 'othe. status’' ... 1s obviously the ground for
the different treatment imposed on him resulting from the £tate's deliberate
pollcy."

6.3 With respect to the State party's statsment that two other applications by
other authors have been declared inadmissible by the European Commission of Humaun
Rights, the autbknr explains that the applicants there had ccwplained of
discrimination based upon the fact that some municipalities in Sweden do not grant
free textbooks to pupils attending private schools, as do most other
municipalities. According to the author, these decisions have no relevancy
whatever to the question of financial support under the Act on Study Aid.
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7.1 Before considering any claims contained in & communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant,

7.2 With regard to article 5, paragraph 2 (a), of the Optional Protocol, the
Commictee observed that the matter complained of by Carl Henrik Blom was not being
examined and had not been examined under another procedure of international
investigation or settlement. The Committee noted that consideration by the
European Commission of Human Rights of applications submitted by other students at
the same school relating to other or similar facts Aid not, within the meaning of
article 5, paragraph 2 (a), of the Optional Protocol!, constitute an examinatjon of
the same matter. As set forth in the Committee's prior decislons, the concept of
the "rame matter” within the meaning of article 5, paragraph 2 (a), of the Optional
Protocol must be understood as including "the same claim concerning the same
individual, submitted by him or someone else who has the standing to act on tis
bahalf before the other intsrnational body". b/ The reservation of the State party
in respect of matters already examined under another procedure of international
investigation or settlement, therefore, did not apply.

7.3 With regard to article 5, paragraph 2 (b), of the Optional Protocol, the
Committee was unable to conclude, on the basis of the information before it, that
there were available remedies in the circumstances of the case which could or
should have been pursued. The Committee noted in that connection that the State
party 4id not contest the author's claim that domestic remedies had been exhausted.

7.4 With regard to the State party's submission that the "lack of merit" in the
author's arguments should render the communication "inadmissible under article 3 of
the Optional Prctocol", the Committee noted that article 3 of the Optional Protocol
provided that communications should be declared inadmissible if they wore

(a) anonymous, (b) ~onstituted an abuse o: the right of submission or (c) were
incompatible with the provisions of the Covenant. The Committee observed that the
author had made a reasonable effort to substantiate his alleyations and that he hed
invoked specific provisions of the Covenant. Therefore, the Committee decided that
the issues before it, in particular the scope of article 26 of the International
Covenant on Civil and Political Rights, should be examined with the merits of the
case.

7.5 The Human Rights Committee noted that it could only consider a communication
in so far as it concerned an alleged breach of the provisions of the International
Covenant on Civil and Political Rights.

7.6 The Committee observed that both the author and the State party had already
made extensive submigsions with regard to the merits of the case. However, the
Committee deemed it appropriate at that jnncture to linit itself to the procedural
requirement of deciding on the admissibil.ty of the communication. It noted that,
if thy State party should wish to add to its earlier submission within six months
of the transmittal to it of the decision on admiseibility, the author of tra
communication would be given the opportunity to comment thereon. 1If no further
submissions were received from the State party under article 4, paragraph Z, of the
Optional Protocol, the Committee would proceed to adopt its final views in the
light of the written information already submitted by the parties.
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8. On 9 April 1987, the Committee therefore decided that the communication was
admigsible in sc fur as it related to alleged violations of the International
Covenant on Civil and Political Rights and requested the State party, should it not
intend to make a further submission in the case under article 4, paragraph 2, of
the Optional Protoucol, so to inform the Committee, so as to permit an early
decision on the merits.

9. The State party, on 23 October 1987, and the author, on 19 January 1988,
irformed the Committes that they were prepared to let the Committee consider the
case on the merits as it then stood.

10.1 The Human Rights Cummittee has considered the merits of the communication in
the Light of all the information made available to it by the parties, as provided
in article 5, paragraph 1, of the Optional Protocol. The facts of the case are not
in dispute. .

10.2 The main issue before the Committee is whether the author of the communication
is a victim of a violation of article 26 of the Covenant because of the alleged
incompatibility of the Swedish regulations on education allowances with that
provision. 1In deciding whether or not the State party violated article 26 by
refusing to grant the author, ar a pupil of a private school, an education
allowance for the school year 1VY81/8?, whereas pupils of public schools were
entitled to education allowances for that period, the Committee bases its findings
on the following observations.

10.3 The State party's educational system provides for both private and public
education. The State party cannot be deemed to act in a discriminatory fashion if
it does not provide the same ievel ot subsidy for the two types of establishments,
when the private system is not subject to State gupervision. As to the author's
claim that the failure of the State party to grant an education allowance for the
school year 1981/82 constituted discriminatory treatment, because the State party
did not apply retronactively its decision of 17 June 1982 to place grades 10 and
above under State supervision, the Committee notes that the granting of an
allowance depended on actual exercise of State supervision since State supervisgion
could not be exercised pricr to 1 July 1982 (see para. 2.2 above), the Committee
finds that conséquently it could not be expected that the State party would grant
an allowance for any prior period and that the question of discriminat’on does not
arise. On the other hand, the question does arise whether the proceesing of the
applaication ¢f the Rudolf Steiner School to be placed under State supervision was
unduly prolonged and whether this violated any of the author's rights under the
Covenant. In this connection, the Committee notes that the evaluation of a
school's curricula necessarily entails a certain period of time, as a result of a
host of factors and imponderables, including the necessit}; of seeking advice from
various governmental agencies. In the instant case the school's application was
made in October 1981 and the decision was rendered eight months later, in

June 1982. This lapse of time cannot be deemed to be discriminatory, as such. Nor
has the author claimed that this lapse of time was attributable to discrimination.

11. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the facts as submitted do not sustain the author's claim that he
is a victim of a violation of article 26 of the International Covenant on Civil and
Political Rights. In the light of the above, the Committee dces not have tou make a
finding in respect of the author's claim of a violation of article 2, paragraph 3,
of the Covenant.
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Submitted by: Lilo Miango

Alleged victim: Jean Miango Muiyo (aathor's brother)
State party concerned: Zaire

Date of communication: 5 August 1985

Date of decision on admimsibility: 2 April 1986

The Human Rights Committee., established under article 28 of the International
Covenant on Civil and Politicsl Rights,

Maeting on 27 October 1987,

Having concluded its consideration of communication No. 19471985 submitted to
the Committee by Lilu Miango under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Having taken into account all written information made vailable to it by the
author of the communication and noting with serious concern that no information

whatever has been received from the State party concerned,

Adopts the following:

Views under article 5. paragraph 4. of the Qptional Protocol

1. The author of the communication (initial letter dated 5 August 1985) is
Lilo Miango, a Zairian national residing in France, writing on behalf of his
brother, Jean Miango Muiyo, who died in dubious circumstances on 23 June 1985 at
the age of 44 years at the Mama Yemo Hospital at Kinshasa, Zaire.

2.1 The author states that, according to the information that his family has been
able to obtain, his brother was kidnapped and taken tc the military camp at

Kokolo, Kinshasa, on 20 or 21 June 1985 and that, iunside the camp, he was kept in
the resldence of Lieutenant Kalonga. The author believes that his brother was
subjected to torture in the camp by members of the armed forces

(forcern armées sAlroises (FAZ)), since he was seen later, in terrible condition, by
a friead of the famiiy at the Mama Yemo Hospital. The friend informed the author's
family and they went twice to the hospital. On the first occasion, they were
unablae to find his brother since his name had not been entered in the hospital
register and, on the second occasion, they were taken directly to the morgue to
identify his body.

2.2 1In the report of the traffic police (Second Detachment), the alleged victim is
said to have entered the huspital on 18 June 1985 as a result of a road traffic
accident, which was not, however, recorded by the police. The author states that,
according to neighbours, his brother was at home on 18 and 19 June 1985 and that
the allegation of a road accident is questionable, because his family knew that he
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had been taken to the camp at Kokolo and, moreover, they had alco learned that he
had been brought to the hospital by a military ambulance, driven by
Sergeant Radjabo from the camp at Kokolo.

2.3 The author enclosed a copy of a report dated 11 July 1985 by tha forensic
physician, Doctor Nsusi Ntula, stating that the alleged victim died as a result of
traumatic wounds probably caused by a blunt instruwnent and that his death seemed to
have been the result of the use of violence and not a road accident as stated in
the report of the traffic policu.

2.4 The author states that his family in Zaire requested the Gffice of the
Prosecutor to carry out an inquiry regarding the dsath of Jean Miango Muiyo. 1In
particular, the family requested that Sergeant kadjabo be summoned to the
prosecutor's office for questioning. With the consent of his superiors, he
allegedly refused to be questioned and left for his home province. In this
connection, the author states that cases involving members of the armed forces in
Zaire can only be dealt with by a military tribunal (auditorat militaire). He
alleges that ordinary tribunals are not permitted to try members of the armed
forces unless they have been discha,ged from their military functions. A case is
allegedly dealt with by a military tribunal only when the authorities

(pouvoir établi) decide to do so.

2.5 The author alleges that his entire family in Zaire has been su"jected to
discrimination and ha:assment because of its relationship with

Daniel Monguya Mbenge, the leader of an opposition party, the Mouvement d'action
pour la résurrection du Congo (MARC). ¢/ The author mentions that several members
of his family have been subjected to arbitrary ar.»st, threats and other forms of
harassment. He fears that, in the circumstances, there is no hopa that the case of
his brother's death will bes properly investigated. He therefore requests the Human
Rights Committee to prevail upon the State party to fulfil its obligations under
the Covenant,

2.6 The author claims that article 2, paragraph 3, articles &, 6, paragraph 1,
articles 7, 14 and 16 of the International Covenant on Civil and Political Rights
have been violated in the case of Jean Miango Muiyo. He indicates thet his
brother's case has not been submitted to another procedure cf interrational
investigation or settlement.

3. Having concluded that the author of the communication was j,ustificad in acting
on behalf of the alleged victim, the Working Group of the Bumun Rights Committee
decided on 15 October 1985 to transmit the communication under rule 91 of the
provisional rules of procedure to the State party concerned, rccriasting information
and observations relevant to the question of admissibility of the communication.

4. The deadline for the State party's submission under rule 91 of the Committee's
provisional rules of procedure expired on 14 January 1936. Nc rule 91 submission
was received from the State party.

5.1 With regard to article 5, paragraph 2 (s), of the Optional Protocol, the
Committee noted that the author's statement that his brot ier'c case was not being
examined und. . another procedure of international investigation or settlement, was
uncontested.
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5.2 With regard to article 5, paragraph 2 (b), of the Optional Protocol, the
Committee was unable to conclude, on the basis of the information before it, that
there were available remedies in the circumstances of the case which could or
should have been pursued.

5.3 Accordingly, the Committee found that the communication was not inadmissible
under article 5, paragraph 2 (a) or (b), of the Optional Protocol.

6. On 28 March 1985, the Human Rights Committee therefore decided that the
communication was admissible and in accordance with article 4, paragraph 2, of the
Optional Protocol, requested the State party to submit t: the Committee, within six
months of the date of the transmittal to it of the Committee's decision, written
explanations or statements clarifying the matter and the remedy, if any, that might
have heen taken by it.

7. The time-1imit for the State party's submission under article 4, paragraph 2,
of the Optional Protocol expired on 1 November 1986. No submission has been
received from the State party, despite a reminder sent on 19 June 1987.

8.1 The Hunan Rights Committee, baving considered the present communication in the
light of all the informatior made available to it, as provided in article 5,
paragzapk 1, of the Optional Protocol, hereby decides to base its views on the
following facts, which have not been contested by the State party.

8.2 Mr. Jean Miango Muiyo, a 2Zazirian citizen, was kidnapped and taken to the
military camp at Kckolo, Kinshasa, on 20 or 21 June 1985. There, he was subjected
to torture my me nbers of the armed forces (forces armées zairoises ((FAZ)). Later,
he was seen in a precarious physical condition by a friend of the family at

Mama Yemo Hospital in Kinshasa. The author's relatives were unible to locate the
victim alive; they were, however, taken to the hospital morgue to identify the
victim's body. Contrary to the report of the traffic police, the victim did not
succumb to the consequences of a road accident he allegedly suffered on

18 June 1985, but died as the result of traumatic wounds probably caused by a blunt
instrument. This conclusion is buttressed by a report from a forensic physician
dated 11 July 1985, which states thet the victim's death seems to have been the
result of the use of violence and not of a road accident, The author's family has
requested the Office of the Public Prosecutor to conduct an inguiry int- the death
of Mr, Miango Muiyo, in particular asking that the military officer who delivered
the victim to the hospital be summoned for questioning. This officer, however,
with the consent of hLis superiors, has refused to be gquestioned.

9. In formulating its views, the Hman Rights Committee also takes into account
the failure of the State party to furnish any information and clarifications. It
is implicit in article 4, paragraph 2, of the Optional Protocol that the State
party has the duty to investigate in good faith all allegations of violations of
zhe Covenant made against it and its authorities, and to furnih to the Committee
the information available to it. The Committee notes with concern that, despite
its repeated requests and reminders and despite the State party's obligation under
article 4, peragraph 2, of the Optional Protocol, no ezplanations or statements
clarifying the matter have been received from the State par*, in the present case.
In the circumstances, due weight must be given to the author's allegations.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
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of the view that these facts disclose a violation of articles 6 and 7, paragraph 1,
of the Covenant. Bearing in mind the qravity of these violations the Committee
does not find it necessary to consider whether other provisions of the Covenant
have been violated.

11. The Committees therefore urges the State party to tuke effective steps (a) to
investigate the circumstances of the death of Jean Miango Muiyo, (b) to bring to
justice any person found to be responsible for his death, and (c) to pay
compensation to his family.

GI

( mmmmmw
thirty-thixd session)

Submitted by: Ivan Kitok

Alleged victim: The author

State party concerned: Sweden

Date of communjcation: 2 December 1985 (date of initial le.ter)

Date of decision on admissibility: 25 March 1987

The Human Rights Commjttee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 27 July 1988,

Having concluded its consideration of communication No. 197/1985, submitted to
the Committee by Ivan Kitok under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Adopts e following:

Views under article 5. paragraph 4, of the Optional Protocol

1. The author of the communication (initial letter dated 2 December 1985 and
subsequent letters dated 5 and 12 November 1986) is Ivan Kitol, a Swedisr citizen
of Sami ethn'‘c origin, born in 1926. He is represented by co:nsel. He claims to
be the victim of violations by the Government of Sweden of artic'es 1 and 27 of the
Covenant.

2.1 It is stated that Ivan Kituk belongs to a Sami family which has been active in
reindeer breeding for over 100 years. On this basis, the author claims that he has
insherited the "civil right" to reindeer breeding from his forefathers as well as
the rights to land and wrter in Sorkaitum Sami Village. It appears that the author
has been denied the exercise of these rights because he is said to have lost his
membership in the Sami village ("sameby", foimerly "lappby"), which under a 1971
Swedish statute is like a trsde union wich a "closed shop" rule. A non-member
cannot exercise Sami rights to land and water.
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#.2 In an attempt to reduce the number of reindeer breeders, the Swedish Crown and
the Lap bailiff have ingisted that, if a Sami engages in any other profession for a
periori of three years, he loses his status cud his name is removed from the rolls
of the lappby, which he carnot re-enter except with special permission. Thus it is
claimad that the Crown arbitrarily denies the immemorial rights of the Sami
minor.t - and that Iven Kitok is the victim of such denial of rights.

2.3 With vespect to the exhaustica of dumestic :emedies, the author states that he
has sovught redress through all instances in Sweden, and tha: the Regeringsritten
{Highest Administrative Court of Sweden) decided against him on 6 June 1985,
although two dissenting judges found for him and would have made him a member of

the sameby.

2.4 The author states that the same matte: hac not been submitted for examination
under auy other procedure of international ivvestigation or settlement.

3. By its decision of 19 March 1986, the Working Group of the Human EKights
Committee transmitted the communication, under rule 91 of :the provisional rules of
procedure, to the State party coxcerned, requesting information arnd observations
relevant to the gquestion of the admissibility of the communication. The Working
Group also requested the State party to provide the Committee with the text of the
relevant administrative and judicial decisions pertaining to the case, ircluding
{a) the decision of 23 Janwary 1981 of the Linsstyrelsen, Nocrrbottens lian (the
relevant administrative authority), (b) the judgement of 17 May 1983 of the
Kammarratten (2dministrative Court of Appeal) and (c¢) ths judgement of 6 June 1985
of the Regeringsrdtten (Highest Admiaistrative Court of Sweden) with dissenting
opinicns.

4.1 By its submission, dated 12 September 1986, the State party provided 212 the
requested administrative and judicial decisions and observed as follows:

"Ivan Kitok has allegeé@ breaches of articles 1 and 27 of the
International Covenant on Civil and Political Rights. The Goveranment has
understood Ivan Kitok's complaint under article 27 thus: that ke - through
Swedish legislation and as a result of Swedish court decisions - has been
prevented from exercising his 'reindeer brerding rights' and comsequently
denied the right to enjoy the culture of the Sami.

“With respect to the author's complaint under article 1 of the Covenant.
the State party observes that it is not certain whether Ivan Kitol' claims that
the Sami as a people should have the right to self-determination as set forth
in artiecle 1, paragraph 1, or whether the complaint should bs considered to be
iimited %o paragraph Z of that article, an allegation that the Sami as a
people have been denied the right freely to dispose of their natural wealth
und resources. However, as can be seen already from the material presented by
Iivan Kitok himself, the issue concerning the rights of the Sami to land and
water and questions connected hereto, is a matter of immense complexity. The
matter has been the object of discussions, consideration and decisions ever
since the Swedish Administration started to take interest in the areas in
northern Sweden, where the Sami live. As a matter of fact, some of the issues
with respect to the Sami population are currently under comnsideration by the
Samerattsutredningen (Swedish Commission on Sami Issues) appointed by the
Government in 1983, For the timc being, th2 Govermment refrains from further
comments on this aspect of the applicationa. Suffice it to say that, in the
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Government's opinion, the Sami do not constitute a 'people' within the meaning
given to the word in article 1 of the Covenant ... Thus, the Government
maintains that article 1 is not applicable to the case. Ivan Kitok's
complaints therefore should be declared inadmissible under article 3 of the
Optional Protocol to the International Covenant on Civil and Political Rights
as being incompatible with provisions of the Covenant."

With respect to aun alleged violation of article 27, the State party

"admits that the Sami form an ethnic minority in Sweden and that persons
belonging to this minority are entitled to protection under article 27 of the
Covenant. 1indeed, the Swedish Constitution goes somewhat further. Cih-pter 1,
article 2, fourth paragraph, prescribes: 'The possibilities for ethanic,
linguistic or religious minorities to preserve and develop a cultural and
social life cf their own should be promoted.' Chapter 2, article 15,
prescribes: 'No law or other decree may imply discrimination against any
citisen on the grouad of his belonging to a minority on account of his race,
skin colour or ethnic origin.'

"The matter to be considered with regard to article 27 is whether Swedish
legislation and Swedish court decisions have resulted in Ivan Kitok being
deprived of hls right to carry cut reindeer husbandry and, if this is the
cage, whether this implies that article 27 has been violated. The Government
would, in this context, like to stress that Ivan Kitok himself has obsarved
befcre the legal instances in Sweden that the only question at issue in his
case is the existance of such special reasons as enable the authorities to
grant him admission as 2 member of the Sorka.tum Sami community despite the
Sami community's refusal ...

"The reindeer grazing legislation had the effect of dividing the Sami
population of Sweden into reindeer-herding and non-reindeer-herding Sami, a
distinction which is still very important. Reindeer herding is reserved for
Sami who are members of a Sami village (sameby), which is a legal entity under
Swedish law. (The expression 'Sami community' is also used as an English
translation of 'sameby’'.) These Sami, today numbering about 2,500, also have
certain other rights, for example, as regards hunting and fishing. Other
Sami, however - the great majority, since the Sami population in Sweden today
numbers some 15,000 to 20,000 - have no special rights under the present law.
These other Sami have found it mcre difficult to maintain their Sami identity
and many of them are today assimilated in Swedish society. Indeed, the
majority of tiiir group does not even live within the area where
reindeer-herding Sami 1liva.

“The rules applicable on reindeer grazing are laid down in the 1971
Reindeer Husbandry Act [hereinafter the 'Act'). The ratio legis for this
legislation is to improve the living conditions for the Sami who have reindeer
husbandry as their primary income, and to make thes existence of reindeer
husbandry safe for the future. There had been problems in achieving an income
large enough to support a family living on reindeer husbandry. From the
legiglative history it appears that it was considered a matter of general
importance that reindeer husbandry be made more profitable. Reindeer
husbandry was considered necessary to protect and preserve the whole culture
of the Sami
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"It should be stressed that a person who is a member of a Sami village
also has a right to use land and water belonging to other people for the
maintenance of himself and his reindeer. This is valid for State property as
well as private land and also encompasses the right to hunt and fish within a
large part of the area in question. It thus appears that the Sami in relation
to other Swedes have considerable benefits. However, the area available for
reindeer grazing limits the total number of reindeer to about 300,000. Not
more than 2,500 Sami can support themselves on the basis of these reindeer and
additional incomes.

“The new legislation led to a reorganization of the old existing Sami
villages into larger units. The Sami villages have their origin in the old
giida, which originally formed the base of Sami society, comsisting of a
commurnity of families which migrated seasonally from one hunting, fishing and
trapping area to another, and which later on came to work with and follow a
particular self-contained herd of reindeer from one seasonal grazing area to
another.

"prior to the present legislation, the Sami were organized in Sami
communities (lappbyar). Decision to grant membership of these villages was
made by the Lindsstyrelsen (County Administrative Board). Under the present
legislation, membership in a Sami village is granted by the members of the
Sami village themselves.

"A person who has been denied membership in a Seami village can appeal
against such a decision to the County Administrative Board. Appeals against
the Board's decision in the matter can be made to the Kammarradtten
(Administrative Court of Appeal) and finally to the Regeringsratten (Highest
Administrative Court of Sweden).

"An appeal against a decision of a Sami community to refuse membership
may, however, be granted only if there are special reasons for allowing such
membership {see sect. 12, para. 2, of the 1971 Act). According to the
legislative history of the Act, the County Administrative Board's right to
grant an appeal against a decision made by the Sami community should be
exercised very restrictively. It is thus required that the reindeer husbandry
which the applicant intcads to carry out within the community be in an
essential way useful to the community and that it be of no inconvenience to
its other members. An important factor in this context is that the pasture
areas remain constant, while additional members means more reindeers.

"There seems to be only one previous judgement from the Regeringsridtten
csoncerning section 12 of the Reindeer Husbandry Act. However, the
circumstances are not guite the same as in Ivan Kitok's case ...

"The case that Ivan Kitok has brought to the courts is based on the
content of section 12, paragraph 2, of the Reindeer Husbandry Act. The
Léndsstyrelsen and the courts have thus had to make decisions only upon the
question whether there were any special reasons within the meaning of the Act
to allow Kitok membership in the Sami community. The LZndsstyrelsen found
that there were no such reasons, nor did the Kammarr&tten or the majority of
the Regeringsratten ... ‘
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"When deciding upon the question whother article 27 of the Covenant has
been violated, the following must be considered. It is true that Ivan Kitok
has been denied membership in the Sami community of Sorkaitum. Normally, this
would have meant thai he also had been deprived of any possibility of carrying
out reindeer husbandry. However, in this case the Board of the Sami community
declared that Ivar ..toir, &s an owner of domesticated .eindeer, can be present
when calves are marks»d, reindeer slaughtered and herds are rounded up and
reassigned to owners, all this in order to safeguard his in(erests as a
reindeer owner in Sumi society, albeit not ac a member of the Sami community.
He is also allowed to hunt and fish free of charge in the community's pasture
area. These facts were also decisive in enabling the Regeringsratten to reach
a conclusion when judging the matter.

"The Government contends that Ivan Kitok in practice can still continue
his reindeer husbandry, although he cannot exercise this right under the game
safe conditions as the members of the Sami community. Thus, it cannot be said
that he has been prevented from 'enjoying his own culture'. ror that reason
the Government maintains that the complaint should be declared inadmissible as
being incompatible with the Covenant."

Should the Committee arrive at another opinion, the State party submits that:

"As is evident from the legislation, the Reindeer Husbandry Act aims at
protecting &and preserving the Sami culture and reindeer husbandry as such.
The conflict that has occurred in this case is not so much a conflict between
Ivan Kitok as a Sami and the State, but rather between Kitok and other Sami.
As in every society where conflicts occur, a choice has to be made between
what is considered to be in the general interest on the one hand and the
interests of the individual on the othar. A special circumstance here is that
reindeer husbandry is so closely connected to the Sami culture that it must be
considered part of the Sami culture itself.

“"In this case the legislation can be said to favour the Sami community in
order t¢ make reindeer husbandry economically viable now and in the future.
The pasture areas for reindeer husbandry are limited, and it is simply not
porsible to let all Sami exercise reindeer husbandry without jeopardizxing this
objective and running the rigsk of endangering the existence of reindeer
husbandry as such.

"In this case it should be noted that it is for the Sami community to
decide whether a person is to be allowed membership or not. It is only when
the community denies membership that the matter can become a case for the
courts.

"Arti '+ 27 guarantees the right of persons belonging toc minority groups
to enjoy their own culture. However, although not explicitly provided for in
the text itself, such restrictions on the exercise of this right ... must be
considered justifiad to the extent that they are necessary in a democratic
society in view of public interests ot vital importance or for the protection
of the rights and freedoms of others. In view of the interests underlying the
reindeer husbandry legislation and its very limited impact on Ivan Kitok's
possibility of 'enjoying his culture', the Government submits that under all
the circumstances ti.e present case does not indicate the existence of a
violation of article 27.
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5.1

"For these reasons the Government contends that, even if the Commitcee
should come to the conclusion that the complaint fallg within the ccope of
article 27, there has beeun no breach of the Covenant. The complaint should in
this case be declared inadmissible as manifestly ill-founded.”

Commenting on the State party's submission under rule 91, the author, in

submissions dated 5 and 12 November 1986, contends that his allegations with
respect tuo violations of articles 1 and 27 are well-founded.

5.2

5.3

With regard to article 1 of the Covenant, the author states:

"The old Lapp villages must be looked upon as sriall realms, not Stutes,
with their own borders and their government and with the right to neutrality
in war. This was the Swedish position during the Vasa reign and is well
expressed in the royal letters by Gustavus Vasa of 1526, 1543 and 1551. It
#as also confirmed by Gustavus Adolphus in 1615 and by a royal judgement that
year for Suondavare Lapp village ...

"In Sweden there is no theory, as there is in some other countries, that
the King or the State was the first owner of all land within the State's
borde:r. 1In addition to that, there was no State border hetween Sweden and
Norway until 1751 in Lapp areas. In Sweden there is the notion
of allodial land rights, meaning land rights existing before the State. These
allodial land rights are acknowledged in the travaux preparatoires of the 1734
law-book for Sweden, including even Finnigsh territory.

"Sweden has difficulty in understanding Kitok's complaint under
article 1. Kitok's position under article 1, paragraph 1, is that the Sami
people has the right to self-determination ... If the world Sami population
is about 65,000, 40,000 live in Norway, 20,000 in Sweden, 4,000 to 5,000 in
Finland and the rest in the Soviet Union. The number of Swedish Sami in the
heartlands between the vegetation-line and the Norwegian border is not exactly
known, because Sweden has denied the Sami the right to a census. If the
number is tentatively put at 5,000, this population in Swedish Sami lanc
should be entitled to the right to self-determination. The existence of Sami
in other countries should not be sllowed to diminish the rignt to
self-determination of the Swedish Sami. The Swedish Sami cannot have a lesser
right because there are Sami in other countries ...".

With respect to article 27 of the Covenant, the author states:

"The 1928 law was unconstitutional und not consistent with international
law or with Swedish civil law. The 1028 statute said that a non-gameby-member
like Ivan Kitok had reirdeer breeding, hunting and fishing rights but was not
entitled to use those rights. This is a most extraordinary statute,
forbidding a person to use civil rights in his possession. The idea was to
make room for the Sami who had heen displaced to the north, by reducing the
number of Sami who could use their inherited land snd water rights ....

"The result is that there are two categories of Sami in the Sami
heartlands in the north of Sweden between the vegetation-line of 1873 and the
Norwegian 1751 border. One category is the full Sami, i.e., the village Sami;
the other is the half-Sami, i.e., the non-village Sami living in the Semi
village area, having land and water rights, but prohibited by statute to use
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5.4

6.1

those rights. As this prohibition for the half-Sami is contrary to
international and domestic law, the 1928-1971 statute is invalid and cannot
forbid the half-Sami from exercising his reindeer breeding, hunting and
fishing rights. As a matter of fact, the half-Sami have exercised their
hunting and fishing rights, especially fishing rights, without the permission
required by statute. This has been common in the Swedish Sami heartlands and
was valid until the Regeringsraétten rendered its decision on 6 June 1985 in
the Ivan Kitok case ... Kitok's position is that he is denied the right to
enjoy the culture of the Sami as he is just a half-Sami, whereas the Sami
village membere are full Sami ... The Swedish Government has admitted that
reindeer hroeding is an esssntial element in the Sami culture. When Sweden
now coute:sis that the majority of the Swedish Sami have no special rights
under the existing law, thig is not true. Sweden goes on to say ‘'these other
Sami have ifcund it more dAifficult to maintain their Sami identity and many of
them are today assimilated in Swedish society. Indeed, the majority of this
group does not even live within the area where reindeer-herding Sami live’'.
Ivan Kitok comments that he speaks for the estimated 5,000 Sami who live in
the Swedish Sami heartlands and of whom only 2,000 are gameby members. The
mechanism of the sameby ... diminishes the number of reindeer-farming Sami
from year to year; there are now only 2,000 persons who are active gamaly
members living in Swedish Sami heartlands. When Sweden says that thesaea other
Sami are assimilated, it seems that Sweden confirms its own violation of
article 27.

“The important thing for the Sami people is solidarity among the people
(folksolidaritet) and not industrial solidarity (pnAringssolidaritet). This
was Lhe great appeal of the Sami leaders, Gustaf Park, Israel Ruong and
others. Swaden has tried hard, however, to promote industrial soljdarity
among the Swedish Sami and to divide them into full Sami and half-Sami ... It
is characteristic that the 1964 Royal Committee wanted to call the Lapp
village ‘'reindeer village' (renby) and wanted to make the renby an entirely
economic association with Increasing voting power for the big reindeer
owners. This has also been achieved in the present gameby. where members get
a new vote for every extra 100 reindeer. It is because of this organisation
of the voting power that Ivan Kitok was not admitted into his fatherland
Sorkaitum Lappby.

“Among the approximately 3,000 non-gameby members who are entitled to
carry out reindeer farming and live in Swedish Sami heartland there are only a
few today who are }aterested in taking up reindeer farming. 1In order to
maintain the Sami ethnic-lingquistic minority, it is, however, very important
that such Sami are encouraged to join the gameby."

In conclusion, it is stated that the author, as a half-Sami,

"cannot enjoy his own culture because his reindeer-farming, hunting and
fishing rights cen be removed by an undemocratic graduated vote and as a
half-Sami he is forced to pay 4,000 to 5,000 Swedish krona annually as a fee
to the Sorkaitum gameby association that the full Sami do nct pay to that
association. This is a stigma on half-Sami."

Before considering any claims contained in a communication, the Human Rights

Committee must, in accordance with rule 87 of its provicional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.
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6.2 The Committee noted that the State party did not claim that the communication
was inadmissible under article 5, paragraph 2, of the Optional Protocol. With
regard to article 5, paragraph 2 (a), the Committee obseived that the matters
complained of by Ivan Kitok were not being examined and had not been examined under
another procedure of international investigation or settlement. With regard to
article 5, paragraph 2 (b), the Committee was unable to conclude, on the basis of
the information before it, that there were effective remedies in the circumstances
of the present case to which the author could still resort.

6.3 With regard to the State party's submission that the communication should be
declared inadmigsible as incompatible with article 3 of the Optional Protocol or as
"manifestly ill-founded", the Committee observed that the author, as an individual,
could not claim to be the victim of a violation of the right of self-determination
enshrined in article 1 of the Covenant. Whereas the Optional Protocol provides a
recourse procedure for individuals claiming that their rights have been violated,
article 1 of the Covenant deals with rights conferred upon peoples, as such.
However, with regard to article 27 of the Covenant, the Committee observed that the
author had made a reasonable effort to suhstantiate his allegations that he was the
victim of a violation of his right to enjoy the same rights enjoyed by other
members of the Sami community. Therefore, it decided that the issues before it, in
particular the scope of article 27, should be examined with the merits of the case.

6.4 The Committee noted that both the author and the State party had already made
extensive submissions with regard to the merits of the case. However, the
Committee deemed it appropriate at that juncture to 1imit itself to the procedural
requirement of deciding on the admissibility of the communication. It noted that,
if the State party should wish to add to its earlier submission within six months
of the transmittal to it of the decision on admissibility, the author of the
communication would be given an opportunity to comment thereon. If no further
submigsions were received from the State party under article 4, paragraph 2, of the
Optional Protocol, the Committee would proceed to adopt its final views in the
light of the written information already submitted by the parties.

6.5 On 25 March 1987, the Committee therefore decided that the communication was
admissible in so far as it raised issues under article 27 of the Covenant, and
requested the State party, should it not intend to make a further submission in the
case under article 4, paragraph 2, of ths Optional Protocol, to so inform the
Committee, so as to permit an early decision on the merits.

7. By a note dated 2 September 1987, the State party informed the Committee that
it di4 not intend to make a further submission in the case. No further submission
has been received from the author.

8. The Human Rights Committee has considered the merits of the communication in
the light of all the information made available to it by the parties, as provided
in article 5, paragraph 1, of the Optional Protocol. The facts of the case are not
in dispute.

9.1 The main question before the Comnittee is whether the author of the
communication is the victim of a violation of article 27 of the Covenant because,
as he alleges, he is arbitrarily denied immemorial rights granted to the Sami
community, in particular, the right to membership of the Sami community and the
right to carry out reindeer husbandry. In deciding whether or not the author of
the communication has been denied the right to "enjoy (his) own culture”, as
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provided for in article 27 of the Covenant, and whether section 12, paragraph 2, of
the 1971 Reindeer Husbandry Act, under which an appeal against a decision of a Sami
community to refuse membership may only be granted if there are special reasons for
allowing such membership, violates article 27 of the Covenant, the Committee bases
its findings on the following considerations.

9.2 The regulation of an economic activity is normally a matter for the State
alone. However, where that activity is an essential element in the culture of an
ethnic community, its application to an individual may fall under article 27 of the
Covenant, which provides:

"In those States in which ethnic, religious or linguistic minorities
exist, persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own culture,
to profess and practise their own religion, or to use their own language."

9.3 The Committee observes, in this context, that the right to enjoy one's own
culture in community with the other members of the group cannot be determined

ip abstracto but has to be placed in context. The Committee is thus called upon to
consider statutory restrictions affecting the right of an ethnic Sami to membership
of a Sami vi.lage.

9.4 With regard to the State party's argument that the conflict in the present
case is not so much a conflict between the author as a Sami and the State party,
but rather between the author and the Sami community (see para. 4.3 above), the
Committee observes that the State party's responsibility has been engaged, by
virtue of the adoption of the Reindeer Husbandry Act of 1971, and that it is
therefore State actlon that has been challenged. As the State party itself points
out, an appeal against a decision of the Sami community to refuse membership can
only be granted if there are special reasons for allowing such membership;
furthermore, the State party acknowl dges that the right of the Landsstyrelsen to
grant such an appeal should be exercised very restrictively.

9.5 According to the State party, the purposes of the Reindeer Husbandry Act are
to restrict the number of reindeer breeders for economic and ecological reasons and
to secure the preservation and well-being of the Sami minority. Both parties agree
that effective measures are required to ensure the future of reindeer breeding and
the livelihood of those for whom reindeer farming is the primary source of income.
The method selected by the State party to secure these objectives is the limitation
of the right to engage in reindeer breeding to members of the Sami villages. The
Committee is of the opinion that all these objectives and measures are reasonable
and consistent with article 27 of the Covenant.

9.6 The Committee has none the less had grave doubts as to whether certain
provisions of the Reindeer Husbandry Act, and their application to the author, are
compatibls with article 27 of the Covenant. Section 11 of the Reindeer Husbandry
Act provides that:

"A member of a Sami community is:

"l. A person entitled to engage in reindeer husbandry who participates
in reindeer husbandry within the pasture area of the community.
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"2. A person entitled to engage in reindeer husbandry who has
participated in reindeer husbandry within the pasture area of the village and
vho has had this as his permanent orcupation and has not gone over to any
other main economic activity.

“3. A person entitled to engage in reindeer husbandry who is the husbang
or child living at home of a member as qualified in subsection 1 or 2 or who
is the surviving husband or minor child of a deceased member."

Section 12 of the Act provides that:

“A Sami community may accept as a member a person entitled to engage in
reindeer husbandry other than as specified in gection 11, if he intends to
carry on reindeer husbaadry with his own reindeer within the pasture area of
the community.

"If the applicant should be refused membership, the LianZdsstyrelsen may
grant him membership, if special reasons should exist."”

9.7 1It can thus be seen that the Act provides certain criteria for participation
in the life of an ethnic minority whereby a person who is ethuically a Sami can be
held not to be a Sami for the purposes of the Act. The Committee has been
concerned that the ignoring of objective ethnic criteria in determining membership
of a minority, and the application to Mr. Kitok of the designated rules, may have
been disproportionate to the legitimate ends sought by the legislation. It has
further noted that Mr. Kitok has always retained some links with the Sami
community, always living on Sami lands and seeking to return to full-time reindeer
farming as soon as it became financially possible, in his particuler circumstances,
for him to do so.

9.8 In resolving this problem, in which there is an apparent conflict between the
legislation, which seems to protect the rights of the minority as a whole, and its
application to a single member of that minority, the Committee has been guided by
the ratio decidendi in the Lovelace case (No. 2471977, Lovelace v. Canada), 4/
namely, that a restriction upon the right of an individual member of a minority
must be shown to have a reasonable and objective justification and co pe necessary
for the continued viability and welfare of the minority as a whole. After a
careful review of all the elements involved in this case, the Committee is of the
view that there is no violation of article 27 by the State party. In this context,
the Committee notes that Mr. Kitok is permitted, albeit not as of right, to grasze
and farm his reindeer, to hunt and to fish.

H. Communication No. 201/1985, Hendriks v. the Netherlands
(Views adopted om 27 July 1988 at the thirty-third session)
Submitted by: Wim Hendriks, Sr.
Alleged victim: The author
State party concerned: The Netherlands
Date of communication: 30 December 1985 (date of initial letter)

Rate of decision on admissibility: 25 March 1987
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The Human Rights Committes., established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 27 July 1988,

Having concluded its consideration of communication No. 201/1985, submitted to
the Committee by Wim Hendriks, Sr. under the Uptional Protocol to the International
Covenant on Civil and Political Rights,

Having taken into account all written information niade available to it by the
author of the communication and by the State party concerned,

Adopta the following:

Views under article 5. paragraph 4. of the Qptional Protocol*.

1. The author of the communication (initial letter of 30 December 1985 and
subsequent letters of 23 February, 3 September and 15 November 1986 and

23 January 1988) is Wim HMendriks, a Netherlands citizen born in 1936, at present
residing in the Federal Republic of Germany, where he works as an engineer. He
submits the communication on his own behalf and on behalf of his son, Wim Hendriks,
Jr., born in 1971 in the Federal Republic of Germany, st present residing in the
Netherlands with his mother. The author invokes article 23, paragraph 4, of the
Covenant, which provides that:

"States Parties ... shall take appropriate steps to ensure equality of rights

and responsibilities of spouses as tc marriage ... and at its dissolition. 1In
the case of dissolution, provisicn shall be made for the necessary protection

of any children."

He claims that this article has been violated by the Courts of the Netherlands
wvhich granted exclusive custody of Wim Hendriks, Jr. to the mother without ensuring
the father's right of access to the child. The author claims that his sons's
rights have been and are being violated by his subjection to one-sided custody;
moreover, the author maintaius that his rights as a father have been and are being
violated and that he has been deprived of his responsibilities yig-A-vis his son
without any reason other than the unilateral opposition of the mother.

2.1 The anthor married in 1959 and moved with his wife to the Federal Republic of
Germany in 1962, where their son Wim was born in 1971. The ™arriage gradually
broke up and in September 1973 the wife disappeared with the child and returned to
the Netherlands. She instituted divorce proceedings and on 26 September 1974 the
marriage was dissolved by decision of the Amsterdam District Court, without
settling the questions of guardianship and visiting rights. Siace the child was

b The text of zn individual opinion submitted by Messrs. Vojin Dimitrijevic
and Omar E1 Shafei, Mrs. Rosalyn Higgins and Mr. Adam Zielinski is reproduced in
appendia I to the present annex. The text of an individual opinion submitted by
Mr. Amue Wako is reproduced in appendix I1I
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already with the mother, the fathner asked the court, in December 1974 and again in
March 1975, to make a provisioral vigiting arrangement. In May 1975, the Court
awarded custody to the mother, without, however, making provision for the father's
vigiting rights; co-guardiarship was awarded to the ex-wife's father on the ground
that Mr. Hendriks was living abroad. Early in 1978, the author requested the Child
Care and Protection Board to intercede in establish'ng contact between his son and
himself. Because of the motinor‘'s refusal to co-operate, the koard failed in its
efforts and advised the author to apply to the Juvenile Judge of the Amsterdam
District Court. On 16 June 1Y78, the author requested .he Juvenile Judge to
establish a first contact betwean his son and himself and subsequently to make a
visiting arrangement. On 20 Docember 1978, the Juvenile Judge, without finding any
fault on the part of the father, dismissed the request on the grounds that the
mother continued to oppose any such contact. In this connection, the Juvenile
Judge noted:

"That in general the court is of the opinion that contact between a parent vho
does not have custody of a child or children and that child/those children
must be possible;

“That, although the courc considers the father's request reasuvnable, the
mother cannot in all counscience agree to an access order or even to a single
meeting between the boy and his father on neutral ground, despite the fact
that the Child Care and Protection Board would agree and would have offered
guarant ees;

“That, partly in view of the mother's standpoint, it is to be expected that
the interests of the boy wculd be harmed if the court were to impose an order."

2.2 On 9 May 1979, the author appealed to the Court of Appeal in Amsterdam,
arguing that the mother's refusal to co-operate was not a valid ground for
rejection of his request. On 7 June 1979, the Court ot Appeal confirmed the lower
Court's judgement:

"Considering ... as its main premise that in principle a child should have
regular contact with both parents if it is to have a balanced upbringing and
be able algo to identify with the parent who does not have custody,

"That cases may arise, however, where this principle cannot be adhered to,

"That this may particulairly be the case where, as in the present instance, u
number of years have passed since the parents were divorced, both Lave
remarried, but there is still gerious conflict between the parents,

“That, in such a case, it is likely that an access order will lead to tension
in the family of the purent who has custody of the child and that the child
can easily develop a conflict of loyalties,

"That a situation such as that described above is not ‘a the interests of the
child, it being irrelevant which of the parente has caused the tension, since
the interests of the child - the right to grow up without heing subjected to
unnecessary tension - must prevail,

"That, in addition, the father has not seen the child since 1974 and the child
now has a harmonious family 1ife and has come to regard the mother's present
husband as his father. -
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2.3 On 19 July 1979, the author appealed on points of law to the Supreme Court,
arguing that the grounds for a rejection could only lie in exceptional
circumstances relating to the person of that parent "as certain to be a danger to
the health 2nd moral welfare of the child or to lead to a serious disturbance of
his menta) balance, whereas in the present case it has not been stated ocx
established that such exceptional circumstances exist or have existed". On

15 February 1980, the Supreme Court upheld the Court of Appeal's decision, noting
that "the right of the parent who does not have or will not be awarded custod, of
the child to have accoss to that child must never be lost sight of but - as the
Court rightly judged in this case - the interests of the child must ultimately be
paramount”. The author thearefore statas that he has exhausted domestic remedies.

2.4 The author contends that the Netherlands courts A4id not correctly apply
article 161, section 5, of the Netherlands Civil Code, which stipulates that "on
demand or on application of both parents or of one of them, the judge may lay down
an arrangement regarding contact between the child &nd the parent not granted
custndy of the child. If such arrangement has not been laid down in the divorce
judgement ..., it may be laid down at a later date by the Juvenile Judge". In viow
of the "inalienable"” right of the child to have contact with both his parents, the
author ccatends that the Netherlands courts must grant visiting rights to the
non-custodial parent, unless exceptional circumstances exist. Since the Courts did
not make an arrangemernt for mutual access in his case and no exceptional
circumstances exist, it is argued that Netherlands legis.ation and practice do not
effectively guarantee the equality of rights and responsibilities of spouses at the
dissolution of marriage nor the protection of children, as required by article 23,
paragraphs 1 and 4, of the Covenant. In particular, the author notes that the law
does not give the courts any guidance as to which exceptional circumstances might
serve as a justification for the denial of this fundamental r.ght of mutual

access. For the psychological balance and harmonious development of a chilg,
contact with the parent who was not granted custody must be maintained, unless the
parent in question constitutes a danger to the child. In the case of his son and
himself, the author contends that, although the Netherlands courts ostensibly had
the best interests of the child in mind, Wim junior has been denied the opportunity
of seeing his father for 12 years on the insufficient ground that his muther
opposed such contacts and that court-enforced visits could have caused
psychological stress detrimental to the child. The author argues that every
divorce entails psychological stress for all parties concerned and that the courts
erred in determining the interests of the child in a static manner by focusing only
on his protection from tension, which, moreover, would not be caused by the
father's misconduct but by the mother's categorical opposition. The author
concludes that the courts should have interpreted the child's best interests in a
dynamic manner by giving more weight to Wim junior's need to maintain contact with
his father, even if the re-establishment of the father-son relationship might
initially have given rise to certain difficulties.

2.5 Having regard to article 5, paragraph 2 (a), of the Optional Protocol, the
author states that on 14 September 1978 he submitted an application to the European
Commission of Human Rightg, and that consideration of the matter by that body wa.
completed with the adoption of the Commission's report on 8 March 1982. On

3 May 1984, the author submitted a separate application to the European Commission
on behalf of his son. On 7 October 1985, the Commission declared the case
inadmissible, ratione personae.
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2.6 The author therefore requested the Human Rights Committee to comnsider his
communiceclion since he had exhausted domestic remedies and the same matter was not
pending before another procedure of internaticunal investigation or settlement.

3. By its decision of 26 March 1986, the Committee transmitted the commuaication,
under rule 91 of its provisional rules of procedure, to the State party concerned,
requesting information and observations relevant to the question of the
admissibility of the commurpication.

4,1 In its submission under rule 91, dated 9 July 1986, the State party contests
tue avthor's standing to submit an application on behalf ot his sun, adding that:

“The family relationship between Hendriks, Sr. and Hendriks, Jr. does not in
itself provide sufficient grounds to assume that the son wishes the
application to be submitted ... Even if Mr. Hendriks did have the right to
submit an application on behalf of his son, it is doubtful whether Hendriks,
Jr. could be regarded as a ‘victim' within the meaning of rule 90,

paragraph 1 (b), [of the Committee's provisional rules of procedure]. The
Government of the Netherlands wishes to stress that the Netherlands
authorities have never prevented Wim Hendriks, Jr. from contacting his father
of his own accord if he wished to do so. The Government of the Netherlands
would point out in this respect that Mr. Hendriks, Sr. met his son in 1985 2nd
entertained him at his home in the Federal Republic of Germany."

4.2 With respect to the compatibility of the communication with the Covenant, the
State party coantends that article 23, paragraph 4, of tihe Covenant

"does not seem to include a rule to the effect that a parent who has been
divorced must have access to children from the marriage if those children are
not normally res.dent with him/her. 1If tke article does not lay down such a
right, there is no need to explore the question of whether this right ... has
actually been violated."

4.3 With respect to the exhaustion of domestic remedies, the State party observes
that there is nothing to prevent the author from once again requesting the
Netherlands covrts to issue an access order, basing his request on "changed
circumstances", since Wim Hendriks, Jr. is now over 12 years old, and, in
accordance with the new article 902 (b) of the Code of Civil Procedure which came
into force on 5 July 1982, Wim Hendriks. Jr. would have to be heard by the Court in
person before a judgement could be made.

5.1 In his comments dated 3 September 1986, the author states that the decision of
the Supreme Court of the Netherlaads of 24 February 1930 effectively prevents him
from re-entering the domestic recourse system.

5.2 With regard to the question of his standing to represect his scn before the
Committee, the author submits a letter dated 15 November 1986, countersigned by his
son, forwarding a copy of the initial letter of 30 December 1985 and of the
comm=nts of 3 September 1986, also countersigned by his son.

6.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with ruie 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the
Covenant. The Committee decided on the admissibility of the Communication at its
tweaty-ninth session, as follows.

-234-



6.2 Article 5, paragraph 2 (a), of the Optional Protocol precludes the Committue
from congidering a communication if the same matter is being examined under another
procedure of international investigation or settlement. The Committee ascertained
that the case was not under examination elsewhera. It also noted that prior
consideration of the same matter under another procedure did not preclude the
Committee‘'s competence as the State party had made no reservation to that effect.

6.3 Article 5, paragraph 2 (b), of the Optional Protocol precludes the Committee
from considering a communication unless domestic remedies have been exhausted. 1In
that connection, the Committee noted that, in its submission of 9 July 1986, the
State party had informed the Committee that nothing would prevent Mr. Hendriks from
once again requesting the Netherlands courts to issue an access order. The
Committee observed, however, that Mr. Hendriks' claim, initiated before the
Netherlands courts 12 years earlier, had been adjudicated by the Supreme Court ir
1980. Taking into account the provision of article 5, paragraph 2 (b)., in fine of
the Optional Protocol regarding unreasonably prolonged remedies, the author could
not be expected to continue to request the same courts to issue an access order on
*he basis of "changed circumstances”, notwithstanding the procedural change in
domestic law (enacted in 1982) which would now require Hendriks, Jr. to be heard.
The 'ommittee observed that, although in family law disputes, such as custody cases
of that nature, changed circumstances might often justify new proceedings, it was
satisfied that the requirement of exhaustion of domestic remedies had been met in
the case before it.

6.4 With regard to the State pa: y's reference to the scope of article 23,
paragreph 4, of the Covenant (para. 4.2 above), i.e. whether the provision in
question laid down a right of access for a divorced parent or not, the Committee
declied to examine the issue with the merits of the case.

7. On 25 March 1987, the Committee therefore decided that the communication was
admigsible. In accordance with article 4, paragraph 2, of the Optional Protocol,
the State party was raguested tc submit to the Committee, within six months of the
date of transmittal to it of the decision on admisaibility, written explanations or
statements clarifying the matter and the measures, if any, that might have been
taken by it.

8.1 In its submission under article 4, paragraph 2, of the Optional Protocol,
dated 19 October 1987, the State party contends that article 23, paragraph 4, of
the Covenant does not provide for a right of access to hig/her child for a parent
who has been divorced and whose children are not normally resident with him/her.
Neither the travaux preparatoires nor the wording of the said article would seem to
imply this. The State party further affirms that it has met the requirements of
article 23 paragraph 4, since the equality of rights and responsibiiities of
spouses whose marriage has heen dissolved through divorce is assured under
Netherlands law, which also provides for the necessary protection of any children.
After the divorce, custody can be awarded to either the mother or the father. The
State party submits that:

"In general, it can be assumed that a divorce occasions such tensions
that it is essential to the child's interest that only one of the parents be
awarded custody. In cases of this kind, article 161, paragraph 1, of book 1
of the Civil Code provides that, after the dissolution of a marriage by
divorce, one of the parents shall be appointed guardiai. This parent wil.
then have scle custody of the child. The courts decide which parent is to be
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awarded custody after a divorce. This is done on the basis of the interests
of the child. One may therefore conclude that, by these provisions,
Netherlands law effectively guarantees the equality of rights and
responsibilities of parents after the dissolution of marriago, bearing in ming
the necessary protection of the chila.”

The State party adds that it is customary for parents to agree, at the time of the
divorce, on an access arrangement betwesn the child and the parent who was not
awarded custody. The latter, ia accordance with article 161, paragraph 5, of the
Civil Code, can requust the Court to decide on an access arrangement.

8.2 The State party further explains that, if the Committee should interpret
article 23, paragraph 4, o” the Covenant as granting a right of access to his/her
child to the parent who was not awarded custody, it would wish to observe that such
a right has, in practice, developed in the Netherlands legal system:

“Although not laid down exp’icitly in (the Netherlands) legiglation, it
is assumed that the parent not awarded custody has a right of access. This
right Gerives from article 8, paragraph 1, o{ the European Convention on Human
Rights, which lays dov . the right to respect for family life. The Nethe lands
is a party to this Convuntion, which thus forms part of the Netherlands legal
system. Article 8 ... moreover is directly applicable in the Netherlands,
thus allowing individual citisens to institute proceedings before the
Netherlands courts if they are deprived of the above right."

8.3 With regard to the possible curtailment of access to the child in cases where
this is deemed crucial to the child's interests, the State party refers to ¢
judgement of the Supreme Court of the Netherlands of 2 May 1980, the relevant
passage ~f which reads:

“"The right to respect for family life, as luid down in article 8 of the
European Convention on Human Rights, does not imply that the parent who is not
awverded custody of his or her minor children is entitled to contact with them
where such contact is claarly not in the children's interest because it would
cause considerable disturbance and tension in the family in which they are
living. To recognise such an entitlement on the part of the parent not
avardzd custody would conflict with the children’'s rights under article 8 of
thie Convention."”

This, it is stated, is a case where the "necessary protection of any children",
within the meaning of article 23, paragraph 4, of the Covenant, was the overriding
interest at stake. The State party adda that the Lower House of parliament is
debating a bill concerning the arrangement of access in the case of divorce. The
bill proposes that the parent whc is not awarded custody after divorce be granted a
statutory right of accesn= and puts forward four grounds on the basis of which
access could be denied in the iaterests of the child, to wit, if:

"(a) Acccss would have a seriously detrimental effect on the child's
mental or physical well-being;

"(b) The rarent is regarded as clearly unfit or clearly incapable of
access;

"(c) Access otherwise conflicts with the overridinyg interest of the child;
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"(d) The child, being 12 years of age or older, has been heard and has
indicated that he has serious objections to contact with his parant."

8.4 .nasmuch as the scuope of a parent's right of access to his. er child is
concerned, the State party indicates that such a right is not an absolute one and
may always be curteiled if this is in the overriding interests of the child.
Curtailment can take the form >f denying the right of access to the parent not
awarded custody or restricting access arrangements, for example by limiting the
amount of contact. The interests of the parent not awacrded custody will only be
overruled and access denied if that is considered to be in the child's interests.
However, if the parent who was awarded custody reacts to access arrangsments in
such a way as to cause (onsiderable digturbance in the family in which the child is
living, the parent who vas not awarded custody may be denied access. Applications
for access can thus be turned down, or acc~ s rights revoked, if this is deumed to
be in the overriding interests of the child.

8.5 The State party further recalls that the above considerations were all applied
in deciding whether the author should have access to his son. This led to the
denial of access by every court involved.

8.5 The State party concludes that article 23, paragraph 4, of the Covenant has
not been violated and contends that the obligation to ensure the equality of rights
and responsibilities of spouses at the dissolution of marriage, 1eferred to in that
provision, does not include an obligation to ensure the cight of access in the form
of an access arrangement. Alternatively, if the Committee should interpret the
above provision as encompassing that right, it states that the Netherlands legal
system already provides for the right in question. 1In the autho: ‘s case, the right
was assumed to exist, yet its exercise was denied in the interests of the child.
The necessary protection of the child upon dissolution of the marriage made it
impossible for the complainant to exercise his right of access.

9. In his comments dated 23 January 1988, the author claims that article 161,
paragraph 5, cc the Netherlands Civil Code should have been interpreted as
requiring the judge in all but oxceptional cases to ensure continued contact
between the child and the non-custodial parent. He concludes that, in the absence
of a clear legal norm under Nethurlands law affirming that a parent-child
relationship and parental responeibility continue, the Netherlands courts, in the
exercise of uncontrolled discretion, violated his and his son's riohts under the
Covenant by denying his applications for visiting rights.

10.1 The Human Rights Committee has considered the present communication in the
light of all information made available to it by the parties, as provided in
article 5, paragraph 1, of the Optional Protocol. The facts of the case are not in
dispute.

10.2 The main question before the Committee is whether the au‘’.or of the
communication is the victim of a violation of article 23, paragraphs 1 and 4, of
the Covenant because, as a divorced parent, he has been denied access to his son,
Article 23, paragraph 1, of the Covenant provides for the protection of the family
by society and the State:

"The family is the natural and fundamertal group unit of society and is
entitled to protection by society and the State",

Uader paragraph 4 of the same article:
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"States parties to the present Covenant shall take appropriate steps to
ensure equality of rights and responsibilities of apcuses as to marriage,
during marriage and at its dissolution. 1In the case of dissolution, provision
shall be made for the necessary protection of any children."”

10.3 In examining the communication, the Committee considers it important to stress
that article 23, paragraphs 1 and 4, of the Covenant sets out three rules of equal
importance, namely, that the family should be protected, that stups should be taken
to ensure equality of rights of spouses upon the dissolution of th. marriage ena
that provision should be made for the necessary protection of any children. The
words "the family" in article 23, paragraph 1, do not refer solely to the family
home as it exists during the marriage. The idea of the tamily must necessarily
embrace the relations between parents and child. Although Jivorce legally ends a
marriage, it cannot dissolve tha bon! uniting father - or mother - and child; this
bond does not depend on the continuation of the parents’' marriage. It would geem
that the priority given to the child's interests is compatible with this rule.

10.4 The courts of the States parties are generally competent to evaluate tnae
circumstances of individual cases. However, the Committee deems it necessary that
the law should establish certain criteria so as to enable the courts to apply to
the full the provisions of article 23 of tue Covenant. It seems essential, barring
exceptional circumstances, that these criteria should include the maintenance of
personal relations and direct and regular contect betwveen the child and both
parents. The unilateral opposition of one of the parento, cannot, in the opinion
of the Committee, be considered an exceptional circumstance.

10.5 In the case uixder consideration, the Committee notes that the Netherlands
courts. as the Supreme Cour' had previously done, recognised the child's right to
permanent contact with each of his parents as well as the right of access of the
non-custodial parent, but considered that these rights could not be exercised in
the current case because of the child's interests. This was the court's
appreciation in the light cf all the circumstances, even though there was no
finding of inappropriate behaviour on the part of the author.

11. As a result, the Committee cannot conclude that the State party has violated
article 23, but draws its attention to the need to supplement the legislation, as
stated in paragraph 10.4.

Notes

a/ See Officinl Records of the General Asgcembly. Thirty-seventh Session.
Supplement No, 40 (A/37/40), annex X and ibid.. Thirty-uinth Sesgion. Supplement
No. 40 (A/39/40 and Corr.l and 2), annex IX, respectively.

b/ 1bid.. Thixty-eighth Session. Supplement No. 40 (A/38/40), annex XIII,

para. 7.2.

c/ Mr. Mbenge, first cousin of the author, co-signed the author's
submiesions to the Committee, Mr. Mbenge's own case (No. 16/1977) was concluded
with viewa adopted on 25 March 1983 (eighteenth session) (see Qfficial Records of

the General Assembly. Thirty-eighth Session. Supplement No. 40 (A/38/40), annex X).

q/ Qfficial Records of the Geperal Assembly. Thirty-sixth Session.
Supplement No, 40 (A/36/40), annex XVIII.
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1. The great difficulty that we see in this case is that the undoubted right and
duty of a domestic court to decide "in the best interests of the child" can, when
applied in a certain way, deprive a non-custodial parent of his rights under
article 23.

2. It is sometlimes _he case in domestic law that the very fact of a family rift
will lead a non-custodial parent to lose access tu the child, though he/she has not
engaged in any conduct that would per ge render contact with the chilad

undesirable. However, article 23 of the Covenant speaks not only of the protection
of the child, but also of the right to a family life. We agree with the Committee
that this right to protection of the child and to a family life continues, in the
parent-child relationship, beyond the termination of a marriage.

3. In this case, the Amsterdam District Court rejected the father's petition for
access, although it had found the request reasonable and one that should in general
be allowed. It would seem, from all the documentation at our disposal, that its
denial of Mr. Hendriks' petition was based on the tensions likely to be generated
by the mother's refusal to agree to such a contact - "even to a single meating
between the boy and his father on neutral ground, despite the fact that the Child
Care and Protection Board would agree and would have offered guarantees" (decision
of 20 December 1978). Given that it was not found that Mr. Hendriks' character or
beshaviour was such as to make the contact with hi: gon undesirable, it seems to us
that the only “excepti-nal circumstance" was the reaction of Wim Hendriks junior's
mother to the possibility of parental access and that this determined the
perception of what was in the best interests of the child.

4. It is not for us to insist that the courts were wrong, in their assessment of
the best interests of the child, in giving priority to the current difficulties and
tensions rather than to the long-term importance for the child of contact with both
its parents. However, we cannot but point out that this approach does not sustain
the family rights to which Mr. Hendriks and his son were entitled under article 23
of the Covenant.

Vojin Dimitrijevic Rosalyn Higgins
Omar El1 Shafei Adam Zielinski
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1. The Committee's declesion finding no violation of article 23 of the Covenant in
this case ia predicated on its reluctance to review the evaluation of facts or the
exercise of discretion by a local court of a State party.

2. Although I fully appreciate and understand the Committee’'s opinion in this
matter and, in fact, agreed to go along with the consensus, I wish to put on record
my concerns, which are twofold.

3. My first concern is that, though the Committee's practice of not reviewing the
decisions of local) courts is prudent and appropriate, it is not dictated by the
Optional Protocol. In cases where the facts are clear and the texts of all
relevant orders and decisions have been made available by the parties, the
Committee should be prepared to examine them as to their compatibility with the
specific provisions of the Covenant invoked by the author. Thus, the Committee
would not be acting as a "fourth instance" in determining whether a decision of a
State party's court was correct according to that State's legislation, but would
only examine whether the provisions of the Covenant invoked by the alleged victim
have been violated.

4. In the present case, the Committee declared the communication of Mr. Hendriks
admissible, thus indicating that it was prepared to examine the case on the

merits. In its views, however, the Committee has essentially decided that it is
unable to examine whether the decisions of the Netherlands courts not to grant the
author vigiting righte to his son were compatible with the requirements of
protection of the family and protection of children laid down in articles 23 and 24
of the Covenant. Paragraph 10.3 of the decision reflects the Committee's
understanding of the scope of article 23, paragraphs 1 and 4, and of the concept of
"family". In paragraph 10.4, the Committee underlines the importance of
maintaining permanent personal contact between the child and both his parents,
barring exceptional circumstances; it further states that the unilateral opposition
by one of the parents - as apparently happened in this case - cannot be considered
such an exceptional circumstance. The Committee should therefore have applied
thege criteria to the facts of the Hendriks case, so as to determine whether a
violation of the articles of the Covenant had occurred. The Committee, however,
makes a finding of no violation on the ground that the discretion of the local
courts should not be gquestioned.

5. My second concern is whether the Netherlands legislation, as applied to the
Hendriks tamily ls compatible with the Covenant. Section 161, pavagraph 5, of the
Netherlands Civil Code does not provide for a statutory right of access to a child
by the non-custodial parent, but leaves the question of visiting rights entirely to
the discretion of the judge. The Netherlands legislation does not contain specific
criteriz for withholding of access. Thus the question arises whether the said
general legislation can be deemed sufficient to guarantee the protaction of
children, in particular the right of children to have access to both parentrc, and
to ensure equality of rights and responsibilities of spouses at the dissolution of
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a marriage, as envisaged in articles 23 and 24 of the Covenant. The continued
contact between a child and a non-custodial parent is, in my opinion, too important
a matter to be left solely to the judge to decide upon without any legislative
guidance or clear criteria, hence the emerging international norms, notably
international conventions against the abduction of children by parents. bilateral
agreements providing for visiting rights and, most impnrtantly, the draft
convention on the rights of the child, draft article 6, paragraph 3, of which
provides: "a child who is separated from one or both parents has the right to
maintain personal relations and direct contacts with both parents on a regular
basis, save in exceptional circumstances". Draft article 6 hia., paragraph 2,
provides similarly: "a child whose parents reside in different States shall have
the right to maintain on a regular basis, save in exceptional circumstances,
personal relations and direct contacts with both parents ...".

6. The facts of this case, as presented to the Committee, do not reveal the
existence of any exceptional circumstances that might have justified the deniul of
personal contacts between Wim Hendriks junior and Wim Hendriks senior. The
Netherlands courts themselves agreed that the father's application for access was
reasonable, but denied the application primarily on the grounds of the mother's
opposition. Although the Netherlands courts may have applied Netherlands law to
the facts of this case correctly, it remains my concern that that law does not
include a statutory right of access nor any identifiable criteria under which the
fundamental right of mutual contact between a non-custodial parent and his or her
child could be denied. I am pleased that the Netherlands Government is currently
contemplating the adoption of new legislation which would provide for a statutory
right of access and give the courts some guidance for the denial of access based on
exceptional circumstances. This legislation, if enacted, would better reilect the
spirit of the Covenant.

Amos Wako
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ANNEX VIII

A. Communication No. 204r1986. A. P, v. Italy
(Recision adopted on 2 Novembar 1987
at the thirty-firet session)*

Submitted by: A. P. (name deleted]

Allegad victim: The author

State party concerned: Italy

Date of communication: 16 January 1986 (date of initial letter)

The Human Rights Committee, established under article 28 of the International

Covenant on Civil and Political Righ'’s,

Meeting on 2 November 1987,

Adopts the following:

Dacis."n on admissibility

1. The author of the communication (initial letter dated 16 January 1976 and a
further letter of 7 September 1987) is A. P., an Italian citizen born on

12 March 1940 in Tunisia, at present residing in France. He claims to be the
victim of a violation of article 14, paragraph 7, of the Covenant by the Italian
Government. He is represented by counsel.

2.1 The author states that he was convicted on 27 September 1979 by the Criminal
Court of Lugano, Switszerland, for complicity in the crime of conspiring to exchange
currency notes amounting to the sum of 297,650,000 lire, which was the ransom paid
for the release of a person who had been kidnapped in Italy in 1978. He was
sentenced to two years' imprisonment, which he duly served. He was subsequently
expelled from Switzerland.

2.2 It is claimed that the Italian Goverument, in violation of the principle of

non bis in idem, is now seeking to punish the author for the same offence as that
for which he had already been convincted in Switzerland. He was thus indicted by
an Italian Court in 1981 (after which he apparently left Italy for France) and on
7 March 1983 the Milan Court ot Appeal cuanvicted him in abgentia. On

11 January 1985, the Second Division of the Court of Cassation in Rome upheld the
conviction and sentenced him to four years' imprisonment and a fine of

2 million lire.

* Pursuant to rule 85 of the provisional rules of procedure, Committee
member Fausto Pocar did not take part in the adoption of the decision.
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2.3 The author invokes article 14, paragraph 7, of the Covenant, which provides:

"No one shull be liable to be tried or punished again for an offence for
which he has already been finally convicted or acquitted in accordance with
the law and penal procedure of each country."

He further rejects the Italian Government's interpretation of this provision as
being applicable only with regard to judicial decisions of the same State and not
with regard to decisions of different States

2.4 The author further indicates that in 1984 the Italian Government addressed an
extradition request to the Government of France, but that the Pearis Court of
Appeal, by judgement of 13 November 1985, denied extradition beciuse it would
violate French ordre public to make the author suffer two terms of imprisonment
based on the same facts.

3. The Committee has ascertained that the same matter has unot been submitted to
another procedure of international investigation or settlement.

4. By its decision of 19 March 1986, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the provisgional rules of
procedure to the State party concerned, requesting information and observations
relevant to the question of the admissibility of the communication, in particular
details of the effective remedies available to the author in the particular
circumstances of his case. It also requested the State party to provide the
Comnittee with the text of any court orders or decisions of relevance to the case,
including the 1981 indictment of the author, the judgement of 7 March 1983 of the
Milan Court of Appeal and the judgement of 11 January 1985 of the Court of
Cassation in Rome.

§.1 In ite submission under rule 91, dated 24 June 1987, the State party provides
copies of the court orders and decisions in the author's case and objects to the
admissibility of the communication, which it considers unfounded (aans fondement).
In particular, the State party argues that Mr. P. was triecd for two different
offences in Switzerland and in Italy.

5.2 The State party first provides an outline of the factual situation:

“A few months after the kidnapping of M. G. M., in Milan on 25 May 1978,
and the payment by her family of 1,350 million lire, attempts were made to
‘launder' sums deriving from the crime. In particular, on 4 September 1978, a
person later identified as J. M. F. attempted to convert into a bank cheque
the sum of 4,735,000 lire at the Milan branch of the Banca Nasionale del
Lavoro; on 6 September 1978, the same individual negotiated the sum of
120 million lire at several banks in Lugano (Switserland); on
12 September 1978, again at different banks in Lugano, J. M. F., this time
accompanied by the author changed 100 million lire into Swiss francs. On that
occasion, the Swiss police intervened and J. M. F, absconded, while A. P. was
arrested. Some Lime later, a further sum of 57,650,000 lire was found hidden
in a rented car that had been used by J. M. F. and A. P. to travel to
Switzerland."
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5.3 The State party then rejects the author's contention that article 14,
paragraph 7, of the Covenant protects the principle of "internatlonal non bis in
idem”. 1In the opinion of the State party, article 14, parayraph 7, must be
understood as referring exclusively to the relationships between judicial decisions
of a single State and not betwe :n those of different States.

6. In his commants, dated 7 September 1987, the autl..or contends that his
allegations with respect tc a violation of article 14, paragraph 7, are well
founded and argues that article 14, paragraph 7, of the Covenant should be
interpreted broadly, so as to apply to judicial decisions of different States.

7.1 Before considering any claims contained in a communication, the Human Rights
Committee shall, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

7.2 The Committee notes that the State party does not claim th~t the communication
is inadmissible under article 5, paragraph 2, of the Gptional Protocol. With
regard to article 5, paragraph 2 (a), the Commit:tee observes that the matter
complained of by A. P, har not been submitted to another procedure of incernational
investigation or settlement. With regard to article 5, paragraph 2 (b), the State
party has not claimed that there are domestic romedies which the author could still
pursue in his case.

7.3 With regard to the admissibility of the communication under article 3 of the
Optional Protocol, the Committee has examined the State party's objection that the
communication is incompatible with the provisions of the Covenant, since

article 14, paragraph 7, of the Covenant, which the author invokes, does not
guarantee non bhie in idem %ith regard to the national jurisdictions of two or more
States. The Committee observes thst this provision prohibits double jeopardy only
with regard to an offence adjudicated in a given State.

8. In the light of the ahove, the Human Righ%s Committee concludes that the
communication is incompatibla with the provisions of the Covenant and thus
inadmissible ratjone materiae under article 3 of the Optional Protocol.
9. The Human Rights Committee therefore decides:

(a) That the communication is inadmissible;

(b) That this decisior shall be communicated to the State party and the

author of the communication.

B. Communication No. 222/1986. P, P. C. v. the Netherlands
(Dacision adopted on 24 Marxch 1948 at the
thirty-sacond session)
Submitted by: P. P. C. [name deleted]
Allegad victim: The author
State party concexned: The Netherlands

Date of communication: 27 October 1986
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The Humpan Rights Committee., established under article 28 of the International
Covenant on Civil and Political Rights,

Maating on 24 March 1988,

Adopts the following:

Decision on admiesibility

1. The author of the communication, dated 27 October 1986, is P. P. C., a citisen
of the Netherlands, residing in that country. He alleges that he is the victim of
a violation of article 26 of the International Covenant on Civil and Political
Rights by the Government of the Netherlands. He is represented by counsel.

2.1 The author states that he has been unemployed since November 1982 and that he
received unemployment benefits unti’® July 1984 and since then benefits equal to the
amount of the legal minimum wage. From 14 August to 14 October he was briefly
employed, his income for that period being 200 guilders a month higher than the
minimum wage. From 14 October onwards he again drew unemployment benefits. Beyond
that, he requested the local authorities of Maastricht to grant him benefits under
a law providing additional assistance to persons with a minimum income for loss of
purchasing power over a certain year. Assessment of entitlement to benefits under
that law is based on a person's income during the month of September multiplied

by 12. But because P. P. C. had worked during the month of September, the annual
calculation showed a figure much higher than his real income in 1984 and,
consequently, he did not qualify for benefits under the "compensations law" of
1984. The author took his case to the highest administrative organ in the
Netherlands, Administratieve Rechtspraak Overheidsbeschikkingen (AROB), which
maintained that the calculation was based on norms applied equally to all and that
therefore there had been no discrimination in his case. The author claims to have
exhausted domestic remedies.

2.2 The author maintains that a broad interpretation of article 26 of the Covenant
wvould be in line with that prevailing in the parliamentary debates in ths
Netherlands at the time when the Covenant was ratified.

3. By its decision of 9 April 1987, the Human Rights Committee transmitted the
communication under rule 91 of the provisional rules of procedure to the ‘ate
party concerned, requesting information and observations relevant to the . 'stion
of admissibility of the communication.

4. In its submission dated 25 June 1987, the State party reserved the right to
submit observations on the merits of the communication which might turn out to have
an effect on the question of admissibility. For that reason the State party
suggested that the Committee might decide to join the question of the admissibility
to the examination of the merits of the communication.

5. The author's deadline for comments on the State party's submission expired on
26 Septembar 1987. Nc comments have been received from the author.

6.1 Before considering any claims contained in a communication, the Human Rights

Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.
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6.2 Pursuant to article 2 of the Optional Protocol, the Committee may only
consider communications from individuals who claim that any of their rigats
enumerated in the Covenant have been violated. The Committee has already had an
opportunity to observe that the scopz of article 26 can also cover cases of
discrimination with regard to social security benefits (communications

Nos. 17271984, 180/1984 and 182/1984). a/ It conmsiders, however, that the scope of
article 26 doe~ not extend to differences of results in the application of common
rules ir the allocation of benefits. In the case at issue, the author merely
states that the determination of compensation benefits on the basis of a person's
income in the month of September led to an unfavourable result in his case. Such
determination is, however, uniform for all persons with a minimum income in the
Netherlands. Thus, the Committee finds that the law in question is not prima facie
discriminatory, and that the author does nut, therefore, have a claim under
article 2 of the Optional Protocol.

7. The Human Rights Committee therefore decides::
(a) That the communication is inadmissible;

(b) That this decision shall be communicated to the State party azd to the
author.

C. Communication No. 224/1987, A. and S, N, v. Norway
(Decision adopted on 11 July 1088 at the
thirty-third session)

Submitted by: A. and S. N. [names deleted]

Alleged victim: The authors and their daughter S.

State party concerned: Norway

Date of communication: 9 March 1987 (date of initial letter)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 11 July 1988,

Adopts the following:

Decisic imissibili

1. The authors of the communication (initial letter of 9 March 1987 and further
letters of 10 September 1987 and & April 1988) are A, and S. N., Porwegian citizens
residing in Alesund, writing on their own behalf and on behalf of their daughter S.
born in 1981. They claim to be victims of a violation by Norway of article 18,
paragraphs 1, Z and 4, and article 26 of the International Covenant on Civil and
Political Rights. They are represented by counsel.

2.1 The authors state that the .Jorwegian Day Nurseries Act of 1975 as amended in

1983 contains a clause provii.no that “the day nur.- ry shall help to give the
children an upbringing in harmory with basic Christian values". The authors are
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non-believers and active members of Norway's Humanist and Ethical Union. They
object to the fact that their daughter, who attended the Vestbyen Day Nursery in
Alesund from the autumn of 1986 to August 1987, has been exposed to Christian
influences against their will. The Christian object clause does not apply to
privately-owned nurseries, but the authors state that of the 10 nurseries in
Alesund, nine are owned and run by the Municipal Council, and many parents have no
alternative but to send their children to these nurseries. The authors quote from
the 1984 Regulations issued by virtue of the Day Nurseries Act and from the
"Guidelines for implementing the object clause of the Day Nurseries Act", which
read in part: "the Christian festivals are widely celebrated in our culture.
Therefore, it is natural that day nurseries should explain the meaning of these
festivals to the children ... Christian faith and teachings should play only a
minor role in everyday life at the day nurdery." The Humaniet and Ethical Union,
an organisation of non-believers, has raised strong objections against the.Day
Nurseries Act and its implementing regulations.

2.2 In the present case., S.'s parents object that when she first attended the day
nursery, grace was sung at all meals. On taking the matter up with the day nursery
staff, they were told that their daughter Aid not have to sing with the other
children, but the parents argue that it would have been difficult for a
six-year-0ld child not to do the same things as all the other children.

2.3 The parents claim that the Day Nurseries Act. in conjunction with its
Regulations and Guidelines, and the ensuing practice are inconsistent with

article 18, paragraph 4, of the Covenant, which requires States parties to respect
the liberty of parents to give their children a religious and moral upbringing in
accordance with their own convictions. Moreover, they refer to article 26 of the
Covenant, which provides that legislation shall prohibit all forms of
discrimination and shall secure for everyone equal and effective protection against
discrimination on grounds of, among other things, religion.

2.4 With respect to the requirement of the exhaustion of domestic remedies under
article 5, paragraph 2 (b), of the Optional Protocol, the authors rely on their
understanding that this requirement "shall not be enforced in cases where employing
such remedies would take an unreasonably long time". They state that they have not
submitted their complaint to any Norwegian court and claim that there are no
effective remedies available. gince §. would only attend day nursery until

August 1987. Moreover, they doubt whether "the United Nations Covenant would be
applied to this national issue by a Norwegian court of law. Therefore it would be
a waste of time and money, and also an extra strain on complainants, if the issue
vere firast to be tried before Norwegian courts".

.5 The Human Rights Committee has ascertained that the same matter is not being
examined under another procedure of internationsl investigation or settlement.

3. By a decision of 8 April 1987, the Human Rights Committee transmitted the
communication under rule 91 of the provisional rules of procedure to the State
party, requesting information and observations relevant to the question of the
admissibility of the communicatioa. On 23 October 1987, the Committee's Working
Group adopted a second decision under rule 91, requesting the State party to
provide more specific information concerning the remedies available to the authors.

4.1 In its initial submission under rule 91, dated 14 July 1987, the State party
objects to the admissibility of the communication on the grounds that the authors
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have completely by-pasaed domesiic administrative and judicial remedies and that
the exception provided for in article 5, paragraph 2 (b), of the Optional Protocel
does not apply in the present case.

4.2 The State party points out that the regquirement of article 5, paragraph 2 (b),
is based on both practicality and the principle of State sovereignty. The authors
of the communication, however, have not submitted their case to ~ny Norwegian
court, It is open to them to challenge the application of the Day Nurseries Act
and Regulations in the District and City Court in the first instance, the High
Court (Appeals Division) in the second inetance and finally the Supreme Court in
the third instance. Subject to permissicn being granted by the Supreme Court's
Appeals Selection Committee, the caae could be appealed directly from the District
and City Court to the Supreme Court. Such permission may be granted if the issgue
is considered to be of general importance or if particular reasons suggest *hat a
quick decision ie desirable.

4.2 As to the authors' specific complaint, the State party notes that such a case
would take approximately four months from the writ of summons to the main hearing
by the Alesund District and City Court. To bring a suit through all court
instances would normally take three to four years, although this period would be
shortened considerably if the Supreme Court should grant a direct appeal.
Accordingly, the State party submits that the exhaustion of domestic remedies in
Norway would not be nnreasunably prolonged and that the authors could at the very
least have brought the matter before the court of first instance. Moreover, the
itate party observes that the authora' objection that their daughter would be out
of the day nurssry by the time of the final judgement and that therefore it would
be futile to go to the courts equally applies to &n eventual decision by the Human
Rights Committee and its possible incorporation into Norwegian law and practice.
Thus, the State party concludes that there is no urgency that could justify
by-passiug domestic remedies and appealing directly to the Human Rights Committee.

4.4 In its further submission under rule 91, dated 24 February 1983, the State
party explains that "everyone having a 'legal interest' may brin- his/her case
before the ordinary courts in order to test the legality ot any act, i.e. also Lhe
Day Nurseries Act. This opportunity was also open to the complainants when they
decided in the spring of 1987 to submit the matter directly to the Human Rights
Committee."

4.5 The State party further reiterates that the Norwegian courts have givan
considerabie weight to international treaties and conventions in the interpretation
of domestic rules, even if _hess instruments have not been formally incorporated
into domestic law. It points to several Supreme Ccur: decirions concerning the
relationship between international human rights instruments and domestic law and
concerning possible conflicts between the international Covenant on Civil and
Political Rights and domestic statutes. Although the Supreme Co .rt has, in these
cases, ruled that there was no conflict between domestic law and the relevant
international instrument, it has expressed cl‘'arly that international rules are to
be taken into consideration in the interpretation of domestic law. In this
context, the Stat~ party reiterates that "the possibility of setting aside a
national statute altogether on the grounds of conflict with the Covenant cannot be
disregarded" and emphasizes that, in every case in which international human rights
instruments have become re’uvant, the Supreme Court has taren a decision on the
issue of conflict between a domestic statute and the internationasi instrument and
not refused to tsst it. In a recent case, for example,
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"the question was whether a private school for educating social workers owned
by a Christian foundation was allowed to ask job applicants (future teachers)
about their religious beliefg. In that case, the court expressed a clear
opinion on the legal relevance of the intermational rules when interpreting
domestic law. The first voting judge, who was supported by a unanimous court,
stated: °I do not find it questionable that the convention (ILO Convention
No. 111) must be given weight in the interpretation of section 55 A of the
Working Environment Act of 1977'., The further vote also shows that the
convention is given considerable attention and weight.” (Norsk Rettstidende
1986, pp. 1,250 ££.)

4.6 In the light of the above observatioms, the State party argues that the
authors would have stood a good chance of testing the compatibility of the Day
Nurseries Act with the Covenant before the Norwegian courts. Thus, they could have
invoked the Covenant and asked the courts to interpret the Act in the light of it
and to declare the Christian object clause invalid as incompatible with it.
Moreover, they could have argued that the Act was in conflict with article 2 (1) of
the Norwegian Constitution, under which "all inhabitants of the Kingdom shall have
the right to free exercise of their religion”., In the interpretation of this
provision, international human rights instruments would be important elements to be
considered by the judge.

5.1 On 10 September 1987 and 5 April 1988, the authors forwarded their comments in
reply to the State party's observations on the admissibility of the communication.

5.2 The authors contest the State party's argument that the communication is
inadmissible on the grounds of non-exhaustion of Aomestic remedies. They state
that, while the Norwegian Government contends that they should have submitted their
case to the domestic courts, their main argument is that the domestic courts would
be an inappropriate forum to decide the issue at stake. They stress that they have
not argued that the practice followed by Norwegian day nurseries is in conflict
with the Day Nurserigs Act and its by-laws, but with international human rights
instruments.

5.3 The authors maintain that it would be possible to have their case dealt with
by the Human Rights Committee without testing it first in the Norwegian courts.
They claim that the Supreme Court decisions referred to by the State party in its
submission of 24 February 1988 are irrelevant.

5.4 The authors conclude that no practical measures have been implemented by the
Norwegian authorities to ensure that children from non-Christian families are not
exposed to Christian influemces since, despite strong efforts on their part, they
did not succeed in preventing such influences in their daughter's case.

6.1 Before consideriny any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

6.2 The Committee observes, in this respect, that the authors have not pursued the
domestic remedies which the State party has submitted were available to them. It
notes the &uthors' doubts whether the International Covenant on Civil and Political
Rights would be taker into account by Norwegian courts, and their belief that the
matter could not be satisfactorily settled by a Norwegian court. The State party,
however, has submitted that the Covenant would be a source of law of considerable

-249-



weight in interpreting the scope of the Christian object clause and that the
authors would have stood a reasonable chance of challenging the Christian object
clause of the Day Nurseries Act and the prevailing practice as to their
compatibility with the Covenant had they submitted the case to the Norwegian
courts; the Committee motes further that there was a possibility for an expeditious
handling of the authors' case before the local courts. The Committee finds,
accordingly, that the pursuit of the authors' case before Norwegian courts could
not be deemed a priori futile and that the authors’ doubts about the effectiveness
of domestic romedies did not absolve them from exhausting them. Thus, the
requirements of article 5, paragraph 2 (b), of the Optional Pretocol have not been
met.

7. The Human Rights Committee therefore decides:
(a) That the communication is inadmissible;

(b) That this decision shall be communicated to the authors of the
communication and to the State party.

D. Commupication No. 227/1987, O, W, v. Jamaica
(Decig; lopted 26 July 1988 at t}
thirty-third session)
Submitted by: O. W. [name deleted)
Alleged victim: The author
State party concerned: Jamaica

Date of communication: 2 March 1987 (date of initial letter)
The Human Rights Committee, established under article 28 of the International

Covenant on Civil and Political Rights,

Meeting or 26 July 1988,

Adopts the following: )

1. The author of the communication (initial letter dated 2 March 1987 and a
subsequent letter dated 1 May 1987) is O. W., a Jamaican citizen, awaiting
execution at St. Catherine District Prison in Jamaica. He claims to be innocent of
the crimes imputed to him and alleges irregularities in the various judicial
proceedings leading to his death sentence.

2.1 O. W. states that in June 1974 he was questioned by the police in connection
with a robbery, in the course of which two suspects had allegedly killed a female
employee of an unnamed institution. Although the author explained to the police
officers that he did not know the men in question or. anything about the incident
under investigation, he was taken to the scene of the crime, where two witnesses
allegedly stated that he was not one of the men they had seen. Nevertheless O. W.
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was detained and taken to the police station for further investigation. When he
was told to stand in line for purpoues of identification, he requested the presence
of a lawyer or of a member of his family, as allegedly provided in Jamaicar law,
but his request was not granted. On 14 August 1774, he was allegedly tried, found
guilty and sentenced to "indefinite deteacion" for possession of a firearm. The
author claims that no firearm was found in his possessioa and none was produced in
court.

2.2 On 25 November 1975, a second trial tcok place before the Home Circuit Court.
C. W. does not specify the charges against him in the second trial, but, frum the
overall context of his letter, they appear to have baen murder charges stemming
from the robbery in June 1974 during which a woman was killed. As the jury could
not arrive at a unanimous verdict, the judge ordered a new trial which took place
on 13 July 1976. After being convicted and sentenced to death, the author appealed
tc the Court of Appeal, which, on 17 April 1977, ordered a new trial on the grounds
of "uafair identification”. The new trial took place in July 1978 and O. W. was
again convicted and sentenced to death. His second appewal to the Court of Appeal
was dismissed in Decembar 1980. He ~eintains his innoce ce and claims that the
sole witness against him was instructed by the police to identify him as one of the
suspects and that defence exhibits from previous proceedings, whicl! were to be used
to impeach the witness and which were supposed to be in the possess .n of the
court, could not be found for his trial in 1978. O. W. A4id not mention in his
initial letter whether he had filed a petition for leave to appeal to the Judicial
Committee of che Privy Council.

3. By docision of 8 April 1987, the Human Rights Committee recuested O. W., under
rule 91 of the Committee's provisional rules of procedure, to furnish
clarifications on a nLumber of issues relating to his communication and tranemitted
the comm nicatior for information to the State party, requesting it, under rule 86
of the provisional rules of procedure, not to carry out the death sentence against
the author before the Committee had had an opportunity to consider further ths
question of the admigsibility of the communication. By letter dated 1 May 1987,
the author provided a numbe. of clarifications and stated that the Jamaica Council
for Human Rights had filed a petition on his behalf for leave to appeal to the
Judicial Committee of the Privy Council, indicating that this appeal, to the best
of his knowledge, was still pending.

4. By a telegram dated 23 July 1987 addressed to the Deputy Prime Minister and
Minister for Foreign Affairs, the Chairman of the Human Rights Committee informed
the State party that the consideration of the question of admissibility of the
communication would be further delayed and reiterated the Committes's request that
the death sentence against O. W. should not be carried out beiore the Committee had
had an opportunity to consider further the question nf the admissibility of the
communication. By & letter dated 11 October 1987, the autho:i's counsel informed
the Committee that the Judicial Committee of the Privy Conncil had granted the
author's petition for special leave to appeal on 8 OUctover 1987 and would conduct a
hearing on the merits of the case at a date to be determined. He requested the
Committee to postpone consideration of the case pending the outcome of the author's
sppeal to the Judicial Committee of the Privy Council.

5.1 Before considering any claims contained in a communication, the Human Rights

Cormittee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissibie under the Optional Protocol to the Covenant.
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5.2 The Committee has ascertained as it is required to do under article 5,
paragraph 2 (a), of the Optional Protocol, that the same matter is not being
examined under another procedure of international investigation or gettlement.

5.3 With respect to the requirement ot exhaustion of Aomsstic reinedies under
article 5, paragraph 2 (b), of tho Optional Protocol, the Committee has noted the
letter from the author’'es counsel, dated 11 October 1987, indicating that the
Judicial Committee of the Privy Council granted the author's petition for special
leave to appeal and would conduct a hearing on the merits of the case at a date %o
be determined. It thus concludes that one available remedy has not been exhausted
by the author. Article 5, paragraph 2 (b), however, precludes the Coomittee from
considering a communication prior to the exhaustion of all available domestic
remedies.

6. The Human Rights Committee therefore decides:

(a) That the communication is inadmissible under article 5, paragraph 2 (b),
cf the Optional Protocul)

(b) The*, since this dacision may be reviewed urder rule 92, paragraph 2, of
the Committee’'s provisional rules of procedure upon recelpt of a written request by
or on behalf of the author containing information to the effect that the reascns
for inadmissibility no longer apply, the State party shall be requested, taking
into account the spirit and purpose of rule 86 of the Committee's provisional rules
of procedure. not to carry out the death sentence against the author beiore he has
had a reasonable time, after completing the effective domestic remedies available
to him, to request the Committee to review the present decision;

{c) That this decision shall be transmitted to the State party and to the
author.

E. Communication No. 228,1987, C, L. D. v. France
(Dnninfnn_nnnnknnmnnylﬂ_dnlxmlﬂﬂﬁ_nh_hhn
Submitted by: C. L. D, [name deleted]
Alleged victim: The author
State party concerned: France
Date of communication: 16 May 1987 (date of initial letter)

The Humaxn Rights Committee. established under article 28 of the International

Covenant on Civil and Political Rights,

Masting on 18 July 1988,

Adopts the following:
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Decigion on admissibllity*

1. The author of the communication (initial letter dated 16 May 1987 and further
lettera dated 23 June, 21 July, 2 and 23 August, 30 October and 2 December 1987,
18 January, 10 February, 8 and 14 April, 4 and 1) May, 6, 8, 27 aud 30 June 1988)
is C. L. D., a Frerch citisen born in 1956 at Lannejen, Frarce. He claims to be
the victim of violations by the Goverament of France of article 2, paragraphs 1-3,
article 19, paragraph 2, articles 26 and 27 cf the International Covenant on Civil
and Political Rights.

2.1 In his initial submission, the author states that the French Postal
Administration (PTT) has refused to igsue him postal cheques printed in the Breton
language, which he asserts 1s his mother tonqgue. Many persons in his distrcict of
residence are said to be froficient in Breton and numerous employees of the local
postal administration process letters addressed in Breton. He observes in this
connection that other countries have adjusted to multiple language correspondence.
In a subsequent letter of 21 July 1987, the author claims that the refusal by the
French fiscal authorities to acknowledge the text of his address written in Breton
also violates the above-mentioned articles of the Covenant. He further alleges
that the fact that the fiscal authorities have refused to take into consideration
informotion provided by him in Breton has resulted in his being asked to pay taxes
which do not take into account tax-deductible professional expenses.

2.2 With respect to the requirement of exhaustion of domestic remedies, the author
states that he has sought the annulment of a decision of the Regional Chief of the
Postal Administration in Rennes, dated 27 August 1985, rejecting his request to
have his postal cheques printed in Breton. The author states that on

28 October 1985 he filed an action agzinst the PTT with the Administrative Tribunal
of Rennes with a view to having the above decision reversed. With respect to the
second complaint, directed against the Ministry of the Economy and Finance, he
states that he filed a complaint with the Administrative Tribunal of Rennes on

21 July 1986, requestiing the annulment of what he refers to as the "implicit
rejection of his complaint by the figcal authorities”. A further complaint
submitted to the same tribunal asking for annulment of a request by tho Ragional
Head Office of Fiscal Services (Finistere) to submit an account of his professional
expenses for 1984 in French rather than in Breton was rejected by judg:mant of

13 May 1uya7.

3. By a decision dated 1 July 1987, addressed to the author only, the Working
Group of the Human Rights Committee requested further clarification of the steps
taken by the author to exhaust domestic remedies after his petition of

28 October 1985 to the Administrative Tribunal.

4.1 By a letter dated 30 October 1987, the author replied to the questions posed
by the Working Group. He states that he has taken no steps to exhaust domestic
remedies after petitioning the Administrative Tribunal on 28 October 1985. With

" The text of an individual opinion submitted by Mr. Vojin Dimitrijevic,
Mrs. Rosalyn liiggins and Messrg. Andreas Mavrommatis, Fausto Pocar and Bertil
Wennergren is reproduced in appendix I to section E of the present annex. The text
of an individual opinion submitted by Mr. Birame Ndiaye is reproduced in
appendix II.
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respect to his action against the Ministry of the Economy and Finance (address in
Breton and statements of professional expenditures), the author claims that there
have been no new developments since his earlier submissions to the Committee.

4.2 Under cover of a letter dated 6 June 1988, the author forwards the tex:s of
two judgements rendered by the Administrative Tribunal on 26 May 1988, dismissing
his actions against the PTT and against the Ministry of the Ecounomy and Finance.
The Trlbunal endorsed the conclusions of the representatives of the FIT and of the
Ministry of the Economy and Finance, copies of which the author forwarded under
cover of a letter dated 27 June 1988. The author argues that he does not intend to
appenl aginst these judgements to the Consell d'Etat, since this would cause
“considerable delays" and because he is convinced that the result would, in any
case, not be favourable to him.

5.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

5.2 The Committee has ascertained, as it is required to do under article 5,
paragraph 2 (a), of the Optional Protocol, that the same matter is not being
examined under another procedure of international investigation or settlement.

5.3 With respect to the requirement of exhaustion of domestic remedies under
article 5, paragraph 2 (b), of the Optional Protocol., the Committee notes that the
author does not intend to appeal against the judgements of the Administrative
Tribunal of Rennes of 26 May 1988 to the Conseil A'Etat, given the delays that an
appeal would entail and because he believes that such an sppeal would be
digmissed. The Committes finds, however, that, in the particular circumstances
disclosed by the communication, the author's contentions did not sbsolve him from
the obligation to pursus remedies available to him. It concludes that the further
pursuit of the author's case could not be deemed a priorl futile and observes that
mere doubts about the success of a remedy do not render it ineffective and cannot
be admitted as a justification for non-compliance. Unable to find that the
application of domestic remedies in this case has been unreasonsbly prolonged, the
Committee concludes that the requirement of article 5, paragraph 2 (b), of the
Optional Protocol has not been met.

6. The Human Righte Committee therefore decides:
(a) That the communication is inadmissible;

(b That this decision shall be communicated to the author and, for
information, to the State party.
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1. We agree with the decision of the Committee that the communication is
inadmissible.

2. However, in our opinion, the finding of inadmissibility should be baser on
article 3 of the Optional Protocol, rather than article . paragraph 2 (b),
thereof. There is an order of priority in those articles, in the sense that the
initial task of the Committee must necessarily be to ascertain whuther a
communication appertains to a claim which, if proved as to its alleged facts, could
entail a violation of t.e Covenant. If it could not entail a violation, becauss
ratione materiae it is not within the Covenant, the communication will be
inadmissible under article 3 of the Optional Protocol.

3. Even if all the domostic remedies had been exhauated in respect of such

a claim, it would still be beyond the competence of the Committee ratione materiase
to proceed. Thus, although in this preliminary phase of its work the Committee is
not, of course, examining matters relating to the merits, it has to examine the
claim to see whether it is "incompatible with the Covenant" that is, whether or not
it potentially relates to a right within the scope of the Covenant.

4. In the present case the claim= of the author reveal no facts which, even if
proved, could occasion a violation of the Covenant. Nonv of the articles cited by
the author, including article 27, even potentially provide the entitlement to
raceive postal cheques or to have acknowledgement of one's address in one's mother
tongue. In our view, this communication is inadmissible under article 3 of the
Optional Protocol.

5. We therefore find it inappropriate to proceed to an examination of the local
remedies. Nor is it necessary tc examine whether the declaration of the Government
of France made upon accession to the Covenant is to be interpreted as a reservation
or as a declaration gimpliciter. (The relevant ~lause states that "in the light of
article 2 of the Constitution of the French Republic, the French Government
declares that article 27 is not applicable so far as the Republic is concerned".)
Declarations do not have the same legal consequences as ressrvations. In any case
where jurisdiction turned on the effect of a declaration, it would be necessary to
dee whether the statement of the country concerned was in fact, regardless of its
nomenclature a reservation as to the Committee's jurisdiction or a declaration of
interpretation by the State party. This is not such a case and no vie is offered
here as to the legal effect of tha French declaration regarding article 27.

Vojin Dimitrijevic
Rosalyn Higgins
Andreas Mavrommatis
Fausto Pocar

Bertil ‘ennergren
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Appendix II

Individual opinion: submitted by Mr. Birame Ndiaye
concexning the admisaibility of communication
No., 22871987, C, L. D. v. France

1. A decision on the admissibility of a communication submitted to the Committee
under the Optional Pr¢tocol to the International Covenant on Civil and Political
Rights presupposes a prime facie examination of its content, the competence of the
Committes being limited exclusively to the rights specified in the Covenant. If
the Committee ventured to consider a complaint based on the allegad violation of a
right not guaranteed by the Covenant, it would be acting ultra vires. Given that
the competence of the Committee is limited ratione materise, the order to be
followed in examining the criteria for admissibility is not left purely to its
discretion; it must correspond to the progression established by articles 1, 2

and 3 and reflected in the Committee's rules of procedure (rule 90). The Committee
should not examine the question of the exhaustion of domestic remedies without
first considering the questions of the existence of a right guaranteed by the
Covenant and a treaty obligation of the State which is the object of the
complaint. In the present case, however, the Committee proceeded differently; it
did not begin by ssking whether the communication concerned a right guaranteed by
the Covenant before going on to see whether or not France has an obligation to
respect the provisioun invoked. Wrongly, the Committee based itself forthwith on
the non-exhaustion of domestic remedies.

2, By proceeding in that manner, the Committee was unable to see that the only
right which seemed to be involved was that provided for in article 27. However,
article 27 has a preclse content. It stipulates that persons belonging to "ethnic,
religious or linguistic minorities ... shall not be denied the right, in community
with the other members of their group, to enjoy their own culture, to profess and
practise their own religion, or to use their own language". This article certainly
does not demand of States parties that they require their postsl administrations to
issue postal cheques in a language other than the official language, nor does it
stipulate that the authorities should accept information provided in another
language. The Covenant is indifferent to the centralised or decentralized
character of States, to the existence or non-existence of an official lnnguage. By
apparently overlooking that point, the Committee arrived at a decision which is all
the more open to criticism in that the question of national languages has enormous
political significance for third world States, particularly in Africa. But
whatever its legitimacy, the problem of such languages cannot be solved by acts of
the Committee and in any case not beyond the content of article 27.

3. The Committee‘'s decision in the C, L. D. v. France case is also or more
especially to be regretted in that it has in no way settled the guestion of whether
or not France is a party to article 27. The separability of consent to be bound by
an international convention is the rule in internat onal law and its only limits
are the rules stipulated in article 19 of the 1969 Vienna Convention on the Law of
Treaties:

“A State may, when signing, ratifying, accepting, approving or acceding
to a treaty, formulate a reservation unless:

“{a) The reservation is prohiblted by the treaty;
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"(b) The treaty provides that only specified reservations, which do not
include the reservation in question, may be made; or

“(c) In cases not falling under subparagraphs (a) and (b), the
reservation is incompatible with the object and purpose of the treaty."

4. Upon accession to the International Covenant on Civil and Political Rights,
the. Government of the French Republic declared that: "in the light of article 2 of
the Constitution of the French Republic ... article 27 is not applicable so far as
the Republic is concerned”. Clearly France, in basing itself on a rule of its
internal aw of fundamental importance (Vienna Convention, 1969, art. 46), hus
excluded article 27 from its acceptance. For France, the Covenant has 26 articles
and no State party has challenged that by objecting to the ieservation.
Accordingly, it is incomprehensible that the Ccmmittee, which of course has no
power to object to the reservations of States parties, should have acted as though
France was a party to article 27, For me, the communication of C. L. D. is
inadmissible in the first instance because France is not a party to article 27 and
subsequently because the content of the article is not what the author claims. It
vas inappropriate to examine the criterion of exhaustion of domestic remedies, the

Committuve being incompetent ratione materjiase.

5. Unfounded in terms of the Covenant and the Protocol thereto, this decision is
an inducement to internal and external proceedings which is particularly
unjustifiable in that they will achieve nothing in the Committee.

Birame Ndiaye
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F. Communication No. 236/1987, V. M, R, B, v, Canada
(Decision adopted on 18 July 1988 at the
Lthircy-third session)

Submitted by: V. M. R. B. [name deleted]

Alleged victim: The author

State party concermed: Canada

Date of communication: 25 June 1987 (date of initial letter)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 18 July 1988,
Adopts the followiag:

Decisi imissibilit

1. The author of tne communication (initial letter dated 25 June 1987, and
further letter dated 20 April 1988) is V. M. R. B, a journalist and citizen of
El Salvador, bora in 1948, at present residing in Montreal, Canada. He claims to
be the victim of a violation by the Govermment of Canada of articles 2, 6, 9, 14,
18, 19 and 26 of the International Covenant on Civil and Political Rights. He is
represented by counsel.

2.1 On 5 January 1982, the author entered Canada at Blackpool, on the

United States border, without having any visa to enter or stay in the country. He
was detained upon entry, but he applied for admission as a refugee under the
Canadian Immigration Act of 1976. On 7 January 1982, he was heard for the first
time before an Immigration Adjudicator, pursuant to article 23 (3) {(c) of the Act.
The latter decided to uphold the author's detention under article 104 (2) (b) of
the Act, on the ground that he represented a "danger to the public" and was likely
to stay in Canada and not appear for his deportation hearings. This decisicn was
based on a security certificate dated 14 November 1980 and signed by both the
Solicitor-General and the Minister for Employment and Immigration of Canada,
according to which the author is a person "who there are reasomable grounds to
believe will engage in or instigate the subversion by force of any Govermment",
Under article 19 (1) (f) of the Act, such persons are to be denied entry into
Canadian territory.

2.2 The detention order was extended in a succession of weekly hearings before the
Adjudicator (from 14 January to 11 February 1982). On 17 February 1982, the
Adjudicator ordered the author deported, purpoztedly on the sole ground that the
Minister's certificate of 14 November 1980 was "uncontestable". Testimony on
behalf of the author by witnesses produced by his lawyer was deemed unconvincing.
After another hearing on 10 March 1982, during which the goverament representative
stated that the author could no longer be regarded as a danger to the public, the
Adjudicator ordered the author's release on 11 March 1982. The deportation order,
however, was upheld.
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2.3 The author claims that the Government of Canada has violated article 9,
paragraph 1, of the Covenant by detaining him arbitrarily from 5 January to

11 March 1982, as the detention hearings never estshlished that he represented a
danger to the public. He alleges a violation of article 6 because the Canadian
Government has refused to sssure him formally that he would not be deported to
El Salvador, where, the author claims, he would have reasons to fear attempts on
his life. It is further claimed that article 19 (1) (f) of the Immigration Act
violates the freedoms of political opinion, thought and expression guaranteed by
the Covenant. Finally, the author states that the reviews of his detention did not
proceed in ¢ fair and impartial manner and that therefore he was the victim of a
violation of article 14, paragraph 1, of the Covenant.

2.4 With regard to the requirement of the exhausticn of domestic remedies, the
author states that he has taken hig case through all court instances, and that his
appeals were dismissed by the Immigration Appeal Board, the Federal Court of Canada
(first instance), the Federal Court of Appeal and the Supreme Court of Canada. He
claimg that domestic remedies have been exhausted with the decision by the Supreme
Court of Canada of 29 January 1987 not to grant him leave to appeal.

3. By a decision of 19 October 1987, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the provisional rules of
procedure to the State party, requesting information and observations relevant to
the question of the admisgsibility of the communication.

4.1 In its submigsion under rule 91, dated 12 February 1988, the State party
objects to the admissibility of the communication under article 3 of the Optional
Protocol, ratione materise, as incompatible with the provisions of the Covenant,
and as an abuse of the right of submission.

4.2 With regard to the facts, the State party points out that the author

had already entered Canada in February 1980 and applied for refugee status. Before
a decision could be rendered in his case, he left Canada in October 1980.
Investigations showed that "while in Canada, he was tasked and funded by a foreign
political party to carry out certain activities which are prohibited under Canadian
law. As a cover for his entry co Canada and for his activities while in Canada,
Mr. R. was accredited as a journalist with the ... news agency ... which is known
to be directed by a foreign intelligence service". As a result of information made
avallable by the Security Service of the Royal Canadian Mounted Police, it was
determined that Mr. R. was a person described under article 19 (1) (f) of the
Immigration Act of 1976, which denies admigsion to Canada to persons for whom there
are reasonable grounds 1o believe that they will engage in or instigate the
subversion by force of any Government. Therefore, on 14 November 1980, after the
author's departure from Canada, a certificate pursuant to article 39 of the
Immigration Act was issued, excluding him from re-erntry into Canada, and requiring
that he be deported if he entered Canada again. Thus, when on 5 January 1982 he
again entered Canada, he was ordered detained pursuant to erticle 104 of the
Immigration Act. The State party emphasizes that

"upon seeking to re-enter Canada ... the suthor was entitled to a hearing of
his refugee claim; however, he was never legally admitted to Canada, pursuant
to the rules for admission set out in the Immigration Act, 1975. From 1982 to
date, the author has never been lawfully within the territory of Canada,
although he has remained in Canada during this time pending the outcome of
immigration proceedings’.
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4.3 With respect to an alleged violation of article 6 of the Covenant, the State
party indicates that what the author is complaining of is that Canada might deport
him to El Salvador or to amother country that would, in turn, return him to

El Salvador, where allegedly his life could be in danger. Thus, what the author is
in effect claiming is that unless he is given permission to stay in Canada,
article 6 of the Covenant will be contravened. In this connection the State party
observes that there is no right of asylum in the Covenant, and that a violation of
article 6 of the Covenant canmnot result from the denial of asylum. Thus, this
aspect of the communication should be declared inadmissible ratione materiae.
Furthermore, the State party adds that the author's fears are unfounded, since the
Govermment of Canada has publicly stated on several occasions that it would not
return him to E1 Salvador and has given him the option of selecting a safe third
country.

4.4 With respect to an alleged violation of article 9, paragraph 1, of the
Covenant, the State party indicates that Mr. R's detention from 5 January 1982 to
11 March 1982 was based on the certificate issued jointly by the Canadian
Solicitor-General and by the Minister of Employment and Immigration pursuant to
article 39 of the Immigration Act, stating that, "based on security and criminal
intelligence reports received and considered by us, which cannot be revealed in
order to protect information sources, [the author] is a person described in
article 19 (1) (f) of the Immigration Act, 1976, his presence in Canada being
detrimental to the national interest". Thus, the State party submits that the
lawful detention of an alien against whom there exists an exclusion order cannot be
deemed to constitute arbitrary detention. Furthermore, the State party explains
that in the case of a person seeking asylum, a reasonable amount of time must be
allotted to the authorities to collect information, investigate and carefully
determine the sensitive question whether an individual poses a danger to natiomal
security. 1In this context the State party refers to article 5, paragraph 1 (f), of
the European Convention on Human Rights, which specifically provides that:

"No one shall be deprived of his liberty save in the following cases and
in accordance with a procedure prescribed by law: ...

"(f) The lawful arrest or detention of a person to prevent his effecting
an unauthorized entry into the country or of a person against whom action is
being taken with a view to deportation or extraditiom".

While article 9, paragraph 1, of the Covenant is not as specific as the parallel
provision in the European Convention, the State party submits that the scope of

article 9, paragraph 1, does not cover cdetention for the purposes of immigration
control and that this aspect of the communication should be declared inadmissible

ratione materiae.

4.5 Aalthough the author does not invoke article 13 of the Covenant, the

State party addresses the issue of the expulsion of aliens as provided for in the
Covenant and refers to the Committee's decision in case No. 58/1979 Maroufidou v.
Sweden, b/ where the Committee held that her deportation from Sweden did not
constitute a violation of the Covenant because she had been expelled in accordance
with the procedure laid down by the State's domestic law and that there had been no
evidence of bad faith or abuse of power. In this context, the Govermment of Canada
asserts that the deportation proceedings against Mr. R, are in compliance with the
requirements of article 13 of the Covenant.
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4.6 With respect to an alleged violation of article 14, paragraph 1, of the
Covenant, the State party submits that a procedure for the expulsion of an alien
which is specifically envisaged in article 13 of the Covenant cannot be said to be
in violation of article 14. More particularly, the State party observes that the
protections contained in article 14 of the Covenant apply to the determination of
any "criminal charge" or of any “rights and obligations in a suit at law". It
submits that deportation proceedings do not fall into either of these categories;
rather, they fall into the domain of public law. Since asylum or deportation
proceedings are not covered by the terms of article 14, this aspect of the
communication should be declared inadmissible ratiope materias.

4.7 With respect to an alleged violation of articles 18 and 19 of the Covenant,
the State party objects that the author has not submitted evidence to substantiate
a prima facie case of any violation of his rights to freedom of thought, opinion
and expression. Finally, with respect to an alleged violation of articles 2 and 26
of the Covenant, the State party submits that the author has submitted ingufficient
evidence to disclose a prima facie violation of these provisions, that his
allegations are manifestly ill-founded, and that these aspects of the communication
should be declared inadmissible as an abuse of the right of submission pursuant to
article 3 of the Optional Protocol.

5.1 Commenting on the State party's submission under rule 91, the author,

on 20 April 1988, reiterates that the order for his expulsion represents an
objective danger to his life and refers to the judicial precedents of the European
Commission of Human Rights in this respect. He further argues that his
communication does not invoke a right of asylum, and that a distinction must be
made between the reques: for a right of asylum, and asylum resulting from the
establishment of certain mechanisms to remedy violations of the Covenant alleged by
individuals. It was not the deportation order which he demounced, but the breach
of spacific rights guaranteed by the Covenant.

5.2 With respect to the alleged violation of article 14, paragraph 1, the author
advocates a broad irtevpretation of what constitutes "rights and obligations in a
suit at law". He refers to the Committee's general comment on article 14, which
states that “"the provisions of article 14 apply to all courts and tribunals within
the scope of that article, whether ordinary or specialized”, ¢/ and suggests that
public law disputes also fall under the scope of application of article 14.
Furthermore, he recalls that the English version of the Covenant protects rights
and obligationg "in a suit at law"” rather than rights and obligations *de caractére
civil", as stated in the French version of the Covenant, which therefore is said to
be more restrictive.

5.3 With respect to article 9, the author maintains that this provision should be
applied to all situations where an individual has been deprived of his liberty,
including for reasons of immigration control.

5.4 The author concludes that with respect to his other allegations, concerning
violations of articles 18 and 19, he has at least presented prims facie evidence to
the effect that Canada has violated the Covenant. He surmises that the reason why
Canadian authorities want to deport him is because of his political opinions:

"National security grounds cannot be invoked unless there is justification for

this infringement of a right guaranteed by the Covenant, in this case to be
protected against all discrimination. ... The State invokes national security
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grounds against opinions expressed by an individual as penalizing that
individual for having exeréised his right to freedom of expression.”

The author suggests that the Committee would be ill-advised to have recourse to
restrictive interpretations of the Covenant as that would be contrary to its object
and purpose,

5.5 With regard to his allegation that he has been subjected to discrimination in
violation of articles 2 and 26 of the Covenant, the author contends:

“that the Canadian Government's manoeuvres constitute discrimination against
foreign citizens. An alien may not express his opinions, thought or
convictions, for in exercising these rights he will not receive the same
treatment as a Canadian citizen. The mechanism provided by article 19 (1) (f)
of the Canadian Immigre+ion Act is discriminatory in that the accuracy of
information concerning an alien as regards ideas or opinions allegedly
expressed by him is not verified. The alien cannot enjoy the same protection
for his opinions as a citizen expressing the same views."

6.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant,

6.2 The Committee observes that the State party has not contested the author's
claim that domestic remedies have been exhausted. I% further notes that the same
matter is not being examined under another procedure of international investigaticn
or settlement. On the basis of the information before it, the Committee therefore
finds that the communication meets the requirements of article 5, paragraph 2, of
the Optional Protocol.

6.3 The Committee has also examined whether the conditions of articles 2 and 3 of
the Optional Protocol have been met. It observes that a right of asylum is not
protected by the Covenant. With regard to the author's allegation that his right
to life under article 6 of the Covenant and that his right to liberty under
article 9 have been violated, the Committee finds that he has not substantiated
either allegation. With regard to article 6 of the Covenant, the author has merely
expressed fear for his life in the hypothetical case that he should be depcrted to
El Salvador. The Committee cannot examine hypothetical violations of Covenant
rights which might occur in the future; furthermore, the Government of Canada has
publicly stated on several occasions that it would not extradite the author to

El Salvador and has given him the opportunity to select a safe third country. With
regard to article 9, the Committee points out vhat this article prohibits unlawful
arrest and detention, whereas the author was lawfully arrested in connection with
his unauthorized entry into Canada, and the decision to detain him was not made
arbitrarily, especially in view of his insistence not to leave the territory of
Canada. The Committee also found it necessary to determine whether a claim could
be substantiated under article 13, although the author has not invoked it. It
obseryes that one of the conditions for the application of this article is that the
alien b2 lawfully in the territory of the State party, whereas Mr. R. has not been
lawfully in the territory of Canada, Furthermore, the State E2~cy has pleaded
reasor: of national security in connection with the proceedings to deport him. It
is aot for the Committee to test a sovereign State's evaluation of an alien's
security rating; moreover, on the basis of the information before the Committee,
the procedures to deport Mr. R. have respected the safequards provided for in
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article 13, With respect to article 14, the Committee notes that even if
immigration hearings and deportation proceedings were to b: deemed to constitute
"guits at law"” within the meaning of article 14, paragraph 1, of the Covenant, as
the author contends, a thorough examination of the communication hus not revealed
any facts in substantiation of the author's claim that he ia the victim of a
violation of this article. In particular, 1% emerges from the author's own
submissions that he was given ampls opportunity, in formal proceedings, including
oral hearings with witn.ss testimony, both before the Adjudicator and before the
Canadian Courts, to present his case for 4ojourn in Canada. With respect to
articles 18 and 19 of the Covenant, the Committee notes that the author hns not
submitted any evidence to substantiate iiow his exercise of freedom of conscience or
expression has been restricted in Canada. His apparent contention that the
4sportation proceedings resulted from the State party's disapproval of his
political opinions is refuted by the State party's uncontasted statement that, as
early as November 1980, he had been excluded from re-entering Canada on clear
national security grounds (para. 4.2 above). Deportation »f an elien on security
grounds does not constitute an interference with the rights guaranteed dy
articles 18 and 19 of the Covenant. With rcspect to articles 2 and 26 of the
Covenant, the author has failed to establish huw the deportation of an alien on
national security grounds constitutes discrimination.

7. The Human Rights Committee therefore decides:

(a) That the communication is inadmissible under articles 2 and 3 of the
Optional Protocol because the author's claime are either unsubstantiated or
incompatible with the provisions of the Covenant;

(b) That this decision shall be communicated to the author of the

communication and to the State party.

J. Communication No. 243/1987. B. R. v. Iranca
(Daclision adopted on 5 November 1987 at the
thirty-firat session)*
Submitted byt S. R. [name deleted]
Alloged victim: The author
State party concernad: France
Date of communication: 26 August 1987

The Humac Rights Committeae., established under article 28 of the International
Covenant on Civil and Pclitical Rights,

Maeting on 5 November 1987,

Adopts the following:

w Pursuant to rule 85 of tlhe provisional rules of zrocedurs, Committee
member Christine Chanet did not take part in the adoption of the decision.
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D s . : 2 ‘!.1'!

1. The author of the communication (initial letter dated 26 August 1987; further
letters dated 1, 7 and 26 October 1987) is S. R., a French citizen born on

14 October 1956, at present living in Paris. He claims to be a victim of a
viclation by the French Government of article 2, paragraphs 1 to 3, articles 24, 26
and 27 of the Intermational Covenant on Civil and Political Rights.

2.1 The author is a teacher of French literature and of the Breton language at two
high schools in the Greater Paris area. He states that upon the recommendation of
the French Ministry of Education, he obtained authorization to teach French
literature, which also permitted him to teach Breton, on a part-time basis. For
four years, he was able to teach Breton on this basis, although, as he claims, the
director of the competent office within the Ministry of Education {Mission de

a n culturelle e : Lltures et langues régi ) had promised the
creation of a full-time post for the teaching of Breton., That post was not,
however, established, although its creation was possible, in the author's opinion,
given the anticipated increase in the number of students learning the Breton
language at the high school of Enghien and the scheduled creation of a Breton
course at the Academy of Versailles.

1'a 10D LCUre D ae 3 B B 2RgUe s BQ1lONaAtLes

2.2 1In the spring of 1987 (no exact date is given, although the most likely date
appears to be early May 1987), the Ministry of Education decided to transfer the
author from the Academy of Versailles to the Academy of Lille, where he was to be
expected to teach only Frexch with effect from the school year 1987/88, but the
Rector of the Academy of Versailles, by telex of 17 June 1987 to the Ministry of
Education, asked that the author be kept at his present post and requested tha
creation of a full-time teaching post for Breton. By a decision of

15 September 1987, the author was reinstated in the Academy of Versailles to teach
French literature 11 hours per week and Breton six hours per week for the school
year 1987/88. He claims that nine hours per week for the teaching of Breton would
have been available, but that the Rectorate of the Academy refused to let him teach
Breton at the High School of Nanterre ard instead ordered him to teach French. The
Rectorate has also decided to evaluate his performance as a teacher of French and
not, as he had requested, as a teacher of Breton. By decision of 6 October 1987,
the Ministry of Education formalized the decision of the Academy. It is now
threatening to dismiss him.

2.3 The author states that there was a growing demand for the teaching of Breton
among high school students, illustrated by the fact that the nuber of high school
students who took final school exams (épreuves de Baccalauréat) in Breton in the

Paris area rose from 50 in 1985 to 133 in June 1987.

2.4 With regard to the exhaustion of domestic remedies, the author does not state
whether he has submitted his case to an administrative tribunal, nor does he state
what kind of judicial remedies would be open to him. He attaches copies of an
extensive correspondence with the competent authorities in the Ministry of
Education as well as copies of numerous - unsuccessful - interventions on his
behalf by Deputies of the National Assembly, Mayors and Senators. Although he
acknowledges that he has not exhausted domestic remedies, he points to the urgent
character of his communication, as he seeks to defend the “"civil rights" of
students to follow courses in Breton from the beginning of the school year 1987/88.
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2.5 The author states that he has not submitted his case to another procedure of
international investigation ur settlement.

3.1 Before considering eny claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Cptional Protocol to the Covenant.

3.2 The Committee observes in this connection and on the basis of the information
pefore it that the muthor has not submitted his case to any French administrative
tribunal. It has noted the author's contention, in hie le:ter of 20 August 1987,
that his communication presents a character of urgency because of an allaged civil
right of students to take courses in the Braton language ("droits civil des éleves
d'obtenir un enselgnemsnt de braeton"). .. notes, however, that, in the particular

circumstances disclosed by the communication, the author's contention dces not
absolve him from pursuing his case Lefore the French courts and from exhausting
whatever remedies are available to him. The Committee has not anough information
to find that the application of such remedies would be unreasonably prolonged and
concludes that the requirements of article 5, paragraph 2 (b), nf the Optional
Protncol hava not been met.
4. The Human Rights Committee therefore decides:

(a) That the communication is inadmiesible;

(b) That this decision shall be coamunicated to the author and, for
informatio» to the State party.

H. Commuolication No. 245/1987. R. T..%..v. the Nethexlands
(Dacision adopted on 5 November 1987 at the thirty-flrst
g2asion)*
Submitted by: R. T. Z. [name deleted]
Alleged victim: The authur
State party concerned: The Netharlanus

Date of communicaticon: 1 Octcber 1967

The Human Rights Committese., establiished under article 28 of the International
Covenant. on Civil and Political Rights,

meating on % November 1987,

Adopts the following:

" Pursuant to rule 85 of the provisional rules of procedure, Committee
member Joseph Mommersteeg «(id not take part in the adoption ot the decision.
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Decision on admissibility

1. The author of the communication dated 1 October 1987 (2-page letter and 22
pages of enclosures, all in Dutch) is a citisen of the Netherlands., born in 1960,
residing in Haarlem, the Netherlands. He claims to be the victim of a violation by
the Government of the Netherlands of article 26 of the Inte.national Covenant on
Civil and Political Rights. He is represented by counsel.

2.1 The author states that he was summoned to appuar before a military court
becsuse of his refusal to obey orders in the course of his military service. In
the Netherlands, it is possible for citisens to object to a summons. If they do
20, the judge is required to decide on the objection before the court proceedings
begin. A person who is subject to military jurisdiction during the period of
compulsory military cervice does not have this right, because military penal
procedures do not envisage the possibility of an appeal against a summons. Thus,
the author is unabie to appeal against the summouns before the military court.

2.2 The aathor claims that this constitutes a violation of articie 26 of the
Covenant since he is beirg treated differently from civilians who are given the
possibility to appeal against a summons before the stert of court proceedings.

2.3 With respect to the requirement of exhaustion of domestic renedies, the suthor
states that he took his case to the highest administrative organ in the
Netherlands, the Administratieve Rechtspraak Ovzrheidsbeschikkingen (AROB), which
declared his appeal inadmissible.

2.4 The Committee has ascertained that the suthor's case has not been submitted to
another procedure of international investigation c- settlement.

3.1 Before considering any claims contained in a communication, the Human Rights
Committee shall, in accordcnce with rule 87 of its provisional rules of procedure,
decide whether or not it is admiesible under the Opticnal Protocol to the Covenant.

3.2 The Committee observes that, in the case st issue, the author has not claimed
to be the victim of Alscrimination on any grounds prohibited under article 26 of
the Coverant. He merely alleges that he is beinc subjected to different treatment
during the period of his militery service because he cannot appeal esgainst a
summons like a civilian. The Committee observes that the Covenant does not
preclude the inetitution of compulsory military rervice by States parties, even
though this means that the righte of individusis may be restricted during mili:ary
gersice, within the exigencies of such service. The Committee notes, in this
connection, that the author has not claimed that the Netherlands military penail
procedures are not being applied equally to all Netherlands citisens serving in the
Netherlands armed forces. It therefore concludes tnat the author has no claim
under article 2 of the Optional Protocol.

4. The Human Rights Committee therefore dscides:
(a) That vhe communication is inadmissible;

(b) That this decision ehall be communicated to the author and, for
information, to the State party.
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dbmitted : C. J. [name deleted]

Alle ictim: The author
r ncer : Jamaica
pate of communication: 9 September 1987 (date of initial letter)
The Human Rights Committee, established under article 28 of the International

Covenant on Civil and Political Rights,
Meating on 26 July 1988,

Adopts the following:

Decigion on admissibility

1. The author of the communication (initial letter dated 9 September 1987;
further letters dated 28 December 1987 and 25 May 1988) is C. J., a Jamaican
citizen awaiting execution at St. Catherine District Prison, Jamaica.

2.1 The author states that he was arrested on 5 April 1984, while travelling to
work. Local police gquestioned him about various crimes, including the murder he
was later accused of, and although he forcefully claimed his non-involvement in any
of the crimes, he was kept in detention. After being identified by a person
unknown to him, the author requested am explanation of the charges against him.
This allegedly prompted the police officers to maltreat him.

2.2 The author affirms that he did not realize that ne would be charged with
murder until 7 May 1984, when he was told that he would stand trial. He was

convicted and sentenced to death on 26 September 1985 and lost his appeal on

18 May 1987.

2.3 The author claims to be innocent and seeks assistance "before the

Privy Council here robs me of my basic human and legal rights"; this appears to be
a reference to the Jamaica Privy Council. He offers to provide further
information, should it be requested of him.

3. By a decision of 12 November 1987, the Human Rights Committee requested C. J.,
under rule 91 of the Committee's provisional rules of procedure, to furnish
clarifications on a number of issues pertaining to his communication and
transmitted the communication for informatior to the State party, requesting it,
under rule 86 of the provisional rules of procedure, not to carry out the death
sentence against the author before the Committee had had an opportunity to consider
further the question of the admissibility of his communication. By a letter dated
28 December 1987, the author requested an extension of the time-limit for
submission of the clarifications sought by the Committee. On 26 February 1988, a
London-based law firm informed the Committee that it was willing to assist C. J. in
preparing a petition for leave to appeal to the Judicial Committee of the Privy
Council,
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4. By a decision of 22 March 1988, the Working Group of the Human Rights
Committse requested the author to provide the information sought by the Committee
in its decision of 12 November 1987 not later than 31 May 1988. It further
requested the State party, under rule 91 of the provisional rules ¢F procedure, to
provide information and observations relevant to the question of th: : missibility
of the communication and to provide details of \.he effective remedies avnilable to
the author if domestic remedies had not been exhausted. By a note dated

4 May 1988, the State party objected to the admissibility of the communicaticr on
the grounds that the author had not exhansted all available domestic remedies as
required by article 5, paragraph 2 (b), cf the Optional Protocol, without
specifying which remedies had not been exhausted. On 25 May 1988, however, C. J.
confirmed that his legal representatives in London were in the process of Preparing
a petition for leave to appeal to the Judicial Committee of the Privy Council on
his behalf, :

5.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant,

5.2 The Committee has ascertained, as it is required to do under articie 5,
paragraph 2 (a), of the Optional Protocol, that the same matter is not being
examined under another procedure of international investigation or settlement.

5.3 With respect to the requirement of exhaustion of domestic remedies under
article 5, paragraph 2 (b), of the Optional Protocol, the Committee has noted both
the State party's submission, dated 4 May 1988, holding the communication to be
inadmissible because of non-exhaustion of domestic remedies (unspecified), and the
author's letter dated 25 May 1988, indicating that his legal representatives are
preparing a petition for leave to appeal to the Judicial Committee of the Privy
Council on his behalf. The Committee assumes that the State party and the author
are referring to the same remedy and concludes that one available remedy has not
been exhausted. Article 5, paragraph 2 (b), however, precludes the Committee from
considering a communication prior to the exhaustion of all available domestic
remedies.

6. The Human kights Committee therefore decides:

(a) That the communication is inadmissible under article 5, paragraph 2 (b),
of the Optional Protocol;

(b) That, since this decision may be reviewed inder rule 92, paragraph 2, of
the Committee's provisional rules of procedure upon receipt of a written reqguest by
or on behalf of the author containing information to the effect that the reasons
for inadmissibility no longer apply., the State party shall be requested, taking
into account the spirit and purpose of rule 86 of the Committee's provisional rules
of procedure, not to carry out the death sentence against the author before he has
had a reasonable time, after completing the effective domestic remedies available
to him, to request the Committee to review the present decision;

(c) That this decision shall be transmitted to the State party and to the
author.
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Jamaica

|

pais of communication: 14 October 1987 (date of initial letter)

, establishead under article 28 of the International
2svenant on Civil and Political Rights,

Meeting on 26 July 1988,

Adopts the following:

pecisi smissibili

1, The authors of the communication (initial letter dated 14 October 1987:
further letter dated 24 May 1988) are L. C. et al.. Jamaican citizens currently
awaiting execution at St. Catherine District Prison, Jamaica.

2.1 The authors state that they were convicted on a murder charge and sentenced to
death in the Kingston Home Circuit Court on 8 March 1979. They state that their
appeal was rejected by the Jamaica Court of Appeal on 10 June 1981, Allegedly, it
then took almost six years for the judgement of the Court of Appeal to be put into
writing. The delay in the rendering of a written judgement is termed an “"anomaly
of the judicature” in Jamaica; reference is made to chapter III (3) of the Jamaican
Constitution, which purports to protect "the individual against abuse of power by
act of State, whether the act be legislative, judicial or executive”. The authors
further affirm that, because of the non-availability of the written judgement of
the Court of Appeal, they were unable to comply with the requirements for filing a
petition for leave to appeal to the Judicial Committee of the Privy Council.

2.2 The authors claim that the delay in the production of a written Court of
Appeal judgement caused them severe mental distress that amounted to cruel, inhuman
and degrading treatment in violation of their rights under section 17 (1) of the
Jamaican Constitution. They acknowledge that the responsibility of the accused for
asserting his rights is an important factor in considering allegations of breach of
the right to be tried within a reasonable time. They claim, however, to have
contacted the judicial authorities with a view to obtaining the written judgement
of the Court of Appeal long before it was actually produced. They were told that
it was not yet available.

3. On 1 December 1987, the Special Rapporteur of the Human Rights Committee,
Mr. A. Mavrommatis, acting under a mandate conferred on him by the Committee on
12 November 1987, requested the authors, under rule 91 of the Committee's
provisional rules of procedure, to furnish clarifications on a number of issues
relating to their communication and transmitted the communication for information
to the State party, requesting it, under rule 86 of the provisional rules of
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procedure, nJt to carry out the death sentences against the authors before the
Committee had had an opportunity to consider further the question of the
admissibility of their communication.

4, By a submission dated 18 March 1988, the State party objected to the
admissibility of the communication. In particular, it stated that:

"the communication from Messrs. L. C. et al. is inadmissible because of their
failure to exhaust all available domestic remedies as required by article 5,
paragraph 2, of the Optional Protocol to the International Covenant on Civil
and Political Rights. Section 25 of the Jamaican Comstitution grants to any
person a right to apply to the Supreme Court for redress in respect of an
alleged breach of the fundamental rights set out in chapter III of the
Constitution. These rights include protection from torture, inhuman or
dagrading punishment and the right to & fair hearing within a reasonable time,"

5. By a decision dated 22 March 1988, the Working Group of the Human Rights
Committee requested the State party, under rule 91 of the provisional rules of
procedure, to provide further information and observations relevant to the question
of the admissibility of the communication, in particular as to whether the authors
still had the possibility of filing petitions for leave to appeal to the Judicial
Committee of the Privy Council and whether legal aid would be made available to
them in that respect. On 23 June 1988, the State party replied that the "authors
may still appeal to the Judicial Committee of the Privy Council by way of petition
for special leave tr appeal in forma pauperis", and that legal aid would be
available to them pursuant to the Poor Prisoners Defence Act. The authors had
previously confirmed, by a letter dated 24 May 1988, that a London-based law firm
had agreed to represent them before the Judicial Committee of the Privy Council;

by a letter dated 14 June 1988, the authors' counsel requested the Committee to
defer consideration of the communication pending the outcome of the authors'
petition for special leave to appeal to the Judicial Committee of the Privy Council.

6.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

6.2 The Committee has ascertained, as it is required to do under article 5,
paragraph 2 (a), of the Optional Protocol, that the same matter is not being
examined under another procedure of international investigation or settlement.

6.3 With respect to the requirement of exhaustion of domestic remedies under
article 5, paragraph 2 (b), of the Optional Protocol, the Committee has noted the
letters from the authors and their counsel, dated 24 May and 14 June 1988,
respectively, which indicate that a petition for special leave to appeal will be
placed before the Judicial Committee of the Privy Council. It thus concludes thsat
one available remedy has not been exhausted by the authors. Article 5,

paragraph 2 (b), however, precludes the Committee from considering a communication
pPrior to the exhaustion of all available domestic remedies.

7. The Human Rights Committee therefore decides:

, (a) That the communication is inadmissible under article 5, paragraph 2 (b),
of the Optional Protocol;
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{(b) That, since this dscisior may be reviewed under rule 92, paragraph 2, of
the Committee's provisional rules of procedure upon receipt of a written request by
or on behalf of the authors containing information to the effect that the reasons
for inadmissibility no longer apply, the State party shall be requested, taking
into account the spirit and purpose of rvle 86 of the Committee's provisional rules
of procedure, not to carry out the death sentence against the authors before they
have had a reasonable time, after completing the effective domestic remedies
available to them, to request the Committee to review the przsent decision;

(c) That this decision shall be tramsmitted to the State party and to the
authors.

K. Mmmwdm
(Decision adopted on 24 Max 1988 a he i € ]
session)

Jubmitted by: M. J. G. [name deleted]
Alleged victim: The author

State party concerned: The Netherlands
Date of communication: 19 November 1987

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 24 March 1988,

Adopts the foliowing:

Decisi Imissibilit

1, The author of the communication (initial letter dated 19 November 1987) is

M. J. G., a citizen of the NetlLerlands, born on 29 December 1963, residing in
Bilthoven, the Netherlands. He claims to be the victim of a violation by the
Government of the Netherlands of article 26 of the International Covenant on Civil
and Political Rights. He is represented by counsel.

2.1 The author states that he is a conscientious objector. He was summoned to
appea- before a military court because of his refusal to obey orders in the course
of his military service. In the Netherlands, it is possible for private citizens
to object to a summons. If they do so, the judge is required to decide on the
objection before the court proceedings begin. During the period of compulsory
military service, a soldier, who comes under military jurisdiction, does not have
this right, because military pe.al procedures do not envisage the possibility of an
appeal against a summons. Thus, the author was unable to appeal against the
summons before a military court.

2.2 The author claims that this constitutes a violation of article 26 of the

Covenant, since he is not being treated as a civilian who can avail himself of the
possibility to appeal against a summons before the start of court proceedings.
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2.1 With respect to ths requirement of exhaustion of domestic remedies, the author
states that he appealed, on 12 November 1986, tc the Administratieve Rechtspraak
Overheidsbeschikkingen (AROB), the highest administrative organ in the Netherlands,
arguing, inter alia. that the summons was in violation of article 6 of the European
Convention on Human Rights and that he was entitled, under sections 285 and 283 of
the Penal Code and uader international treaties, to object to military service
against his will. By decision of 31 December 1986, the President. of the Afdeling
Rechtspraak Raad van State (ARRS), the AROB Legal Chamber, declared the appeal
inadmissible on the grounds that the law go.erning the procedure beafore AROB did
not provide for an appeal against orders or judgements based on the Penal Code or
the Code of Penal Procedure. By letter of 16 January 1°%7, the author introduced
snother recourse with the same Legal Chamber of ARUB (which is possible under
Netherlands law), claiming that he could not be considered an "accused” person
within the meaning of the Penal Code, but a defendant within the meanixg of the

ivil Code. That would make an appeal possible. On 11 June 1987, the Legal
Chamber of AROB dismissed the appeal.

3.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rule« of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

3.2 The Committee notes that the author claims that he is a victim of
discrimination on the grounds of "other status"” (Covenant, art. 26 in fine)
because, being a soldier during the period of his military service, he could not
appeal against a summons like a civilian. The Commiitee conside:s, however, that
the scope of application of article 26 cannot be extended to cover situations such
as the one encountered by the author. The Committee observes, as it did with
respect to communicacion No. 245/1987 (B. T. Z. v. the Netherlaundsg). that the
Covenant does not preclude the institution of compulsory military service by States
parties, even though this means that some riahts of individuals may be restricted
during military service, within the exigencies of such service. The Committee
potes, in this connection, that the author has not claimed that the Netherlands
military penal procedures are not being applied equally to all Netherlands citizens
serving in the Netherlands armed forces. It therefore concludes that tiue author
has no claim under article 2 of the Optional Protocol.

4. The Human Rights Committee therefore decides:
(a) That the communication is inadmissible;

(b) That this decision shall be communicated to the author and, for
information, to the State party.

L. Communication No. 285/ 988. L. G, v. Jamaica
(Recision adopted op 26 July 1988 at the
thirty-third session)
Submitted byt L. G. [name deleted]
Alleged victim: The author
State party copcerpad: Jamaica

Date of communication: 20 January 1988 (date of initial letter)
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The Human Rights ‘ommittee, established under article 28 of the International
Covenant on Civil and Political Rights,

Mueting on 26 July 1988,

Adopts the following:

Decisior on admissibility

1. The nuthor of the communication (initial submission dated 20 January 1988;
further letter dated 3 June 1988) is L. G., a Jamaican citisen currently awaiting
execution at St. Catherine District Prison, Jemaica.

2.1 L. G. states that he was interrogated by the police at his home on the evening
of 7 October 1985 in connection with the murder of Mr. T. M. The latter had been
kilied with a machete in the course of a robbery that occurred in the parish of
Hanover on 2 October 1985, over 150 miles away from the author's home. The author
expluined that, while he knew the victim from the period when he lived in Hanover,
he had not visited that town for a considerable time and knew nothing about the
crims. He was, however, arrested in c¢nnnection with the incident. On
25 October 1985, the author was put on an identification parade, where he was
identified by Ms. E. M., whom he also knew. He was subsequently charged with the
murder of Mr. M., together with his brother, V. G., who was then living in Hanover.

2.2 The author and his brother were convicted and sentenced to death in the
Hauover District Court on 7 November 1986. The Court of Appeal dismissed the
author's appeal but acquitted the brother on 5 Cctober 1987. An appeal to the
Judicial Commmittee of the Privy Council has yet to be made.

2.3 Throughout the tria) and the appeal, the author was representsd by legal aiad
attorneys; Ms. P. S. represented him before the District Court, Mr. D. C. before
the Court of Appeal. The author states that two London-based attorneys have agreed
to assist him with the preparation of a petition for leave to appeal to the
Judicial Committes of the Privy Council.

2.4 The author raises a number of questions pertaining to his identification by
Ms. M. and »y another man, on the basis of which he was convicted. The other man
sllegedly testified that he had seen the author in a banana field - the scene of
the crime. Yet, bscause the author was masked, according to the witness, he could
only recognize and identify the authcr's build and other physical features, not his
face. In the author's view, that was insufficient to allow propur identification.

3. Upon registering the communication on 21 March 1988, the Working Group of the
Human Rights Committee instructed the Secretariat to seek further information from
the author about a number of issues pertaining to his communication, in parcicular
about the question of exhaustion of domestic remedies.

4. By a letter dated 3 June 1988, the author, in response, informed the Committee
that his legal representatives in London had informed him that there were good
grounds for him to appeal to the Judicial Committee of the Privy Council and that
they were in the process of preparing a petition for leave to appeal on his behalf.
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5.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admigsible under the Optional Protocol to the Covenant,

5.2 The Committee has ascertained, as it is required to dc under article 5,
paragraph 2 (a), of the Optional Protocol, that the same matter is not being
examined under another procedur- of international investigation or settlement.

5.3 With respect Lo the requirement of exhaustion of domestic remedies under
article 5, paragraph z (b), of the Optional Protocol, the Committee has noted the
author's letter, dated 3 June 1988, which indicates that his legal representatives
are currently preparing a petition for leave to appeal to the Judicial Committee of
the Privy Council on his behalf. It thus concludes that one available reme has
not been exhausted by the author. Article 5, paragraph 2 (b), however, precludes
the Committee from considering a communication prior to the exhaustion of all
availsble domestic remedies.

6. The Human Rights Committee therefore decides:

(a) That the communication is inadmissible under article 5, paragraph 2 (b),
of the Optional Protoceol:;

(b) That, since this decision may be reviewed under rule ¢°', paragraph 2, of
the Committee's provisional rules of procedure upon receipt of . written request by
or on behalf of the author containing information to the effec. that the reasons
for inadmissibility no longer apply, the State party shxll be requested, taking
into account the spirit and purpose of rule 86 of the Committee's provisional rules
of procedure, not to carry out the Jdeath sentence against the author before he has
had a reasonable time, after completing the effective domestic remedies available
to him, to request the Committee to review the present decision;

(c) That this decision shall be transmitted to the State party and to the
author.

M. Communication No. 286/1988. L. S. v. Jamaica
Chisty third sesmien)
Submitted byt L. S. [name deleted]
Alleged victim: The author
State party concerned: Jamaica
Date of communication: 8 February 1988 (date of initial letter)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 26 July 1988,

Adopts the following:
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Decision ou edmissibility

1. The author of the communication (initinl letter dated 8 February 1988; further
lettar dated 1 June 1928) is L. S., a 24-year-ould Jamaican citisen currently
awaiting execution at St. Catherine District Prison, Jamaica.

2.1 The author does not state when he wis convicted and sentenced to death. He
states that the Jamajca Court of Appral has reserved its judgement, and that his
case is being sent to the Judicial Committee of the Privy Council.

2.2. L. 8. affirms that he is accused of having murdered a man whose body was never
recoveved and whom he claims he 4did not know. According to him, the police
testified in court that thure was proof that a fight had taken place betwqen the
author and the victim; the sole witness agasinst him was the miesing man's uncle,
who allegedly had had serious but unsperified Aifferences with the author.

2.3 According to the author, the jury at first returned a verdict of not guilty.
The Crown's counsel, however, told it to return to the verdict room and consider a
quilty verdict. The judge, in turn told the jury thet, if it believed the author's
account, it would have to acquit him. The jury, after reconsideration, returned a
verdict of guilty.

3. Upon registering the communication on 21 March 1988, the Working Group of the
Human Rights Committee instructed the Secretariat to seek further information from
the author about a number of issues pertaining to his ccmmunicetion, in particular
about the question of exhaustinn of domestic remedies.

4. By a letter dated 1 June 1988, the author, in response, informed the Committee
that he was still waitiag for the judgement of the Jamaica Court of Appeal.
Meanwhile, he stated that the Jamaica Council for Human Rights was preparing a
petition for leave to appeal to the Judicial Committee of the Privy Council on his
behalf, and a London-based lawyer had informed him that he would be willing to
asgist him for that purpose.

5.1 Before considering any claims contained in a communication, the human Rights
Committee must, in accordance with rule 87 of its provisional rules ot procedure,
decide whether or not it is admissible under the Optional Protocol to thLe Covenant.

5.2 The Committee has ascertained, as it is required to do under articie 5,
paragraph 2 (a), of the Optional Protocol, that the same matter is nct being
examined under another procedure of international investigation or s«!*liement.

5.3 With respect to the requirement of exhaustion of domestic remedies under
article 5, paragraph 2 (b), of the Optional Protocol, the Committee has noted the
author's letter, dated 1 June 1988, indicating that he is stiil awaiting the
judgement of the Jamaica Court of Appeal and that a petition for leave to appeal to
the Judicial Committee of the Privy Council is being prepared on his behalf. It
thus concludes that available remedies have not been exhausted hy the author.
Article 5, paragraph 2 (b), however, precludes the Committee fr..m considering a
communication prior to the exhaustion of all available domestic remedies.

6. The Human Rights Committee therefore decides:
(a) That the communication is insdmigsible under article 5, puaragraph 2 (b),

of the Optional Protocol;
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(b} That, sincs this decision may be raviewed under rule 92, paragraph 2, ot
the Committee's provisioral rules of procedurv upon receipt of a written request by
or on behalt of the mutho: containing information to the effact that the reasons
for 1:admissibility longer apply, the State party shall be requested, taking
into account the spiiit and purpose of rule 86 of the Conmittee's provisional rules
of procedure, not to carry out the death sentence against the author before he has
had a reasonable time, after completing the effective domestic remedies available
to him, to request the Committee to review the present decision;

(c) That this decision shall be transmitted to the State party and to the
author.

Notes
a/ Qfficial Records of the General Assembly. Foxty-mecond Session. Supplement

No. 40 (A/42/40), annex VIII, sect. B to D.
k/ 1hid., Thixty-sixth Session. Supplement Nc. 40 (A/36/40), annex XVIT.
g/ 1bid.., Ihirty-pninth Session. Supplement No. 40 (A/39/40 and Corr.l

and 2), annex VI, general comment 13 (21), para. 4.
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ANNEX IX

List of Committee documsnts ismusd during the reporting paxiod

CCPR/C/42/Ad44.2
CCPR/C/46/Ad4.2
CCPR/C/49

CCPR/C/BR.758-5R.786
and corrigendum

CCPR/C/6/Ad4.11

C.PR/C/21/Ad4A4.6

CCPR/C/22/Ad44.6

CCPR/C/28/Ad4.9

CCPR/C/31/Ad4.3
CCPR/C/37/Ad4.6/Rev.1
CCPR/C/42/Ad44."

CCPR/C/42/Ad4.4
end Corr.1l and 2

CCPR/T/42/Ad4.5

CCPR/C/50

CCPR/C/51

Ihirty-first session

Second periodic report of France
Second periodic report of Australia

Provisional agenda and annotations -
thirty-first session

Summary records of the thirty-first session

Thirty-second gession

Initial report of Guinea (new -eport)

General comment adopted by the Human Rights
Committee relating to article 17

Initial report of the Central African Republic

Second periodic report of FEcuador
(additional information)

Initial report of Belgium
Second periodic report of Colombia
Second periodic report of Barbados

Second periodic report of Japan

Second periodic report of Norway

Considera:ion of reports submitted hv States
parties under articles 40 of the Covenant -
initial reports of States parties due in 1988,
nc'e by the Secretary-General

Consideration of reports submitted by States
parties under article 40 of the Covenant -
second periodic reports of States parties due in
1088: note by the Secretary-General
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CCPR/C/52

CCPR/C/53

CCPR/C/54

CCPR/C/SR.787-8R.812
and corrigendum

CCPR/C/32/Add4.14

CCPR/C/46/A44.3

CCPR/C/55

CCPR/C/SR.813-5R.840
and corrigendum

88-23621 0611-15b (E)

Corsideration of reports submitted by States
parties under article 40 of the Covenant - thir
periodic reports of States parties due in 1988:
note by the Secretary-General

Prcrisional agenda and annotations -
thirty-second session

Reporting obligations of States parties tco
United Nations conventions on human rights:
note by the Secretary-General

§ummary records of the thirty-second session

Ihixty-third session

Second periodic report of the United Kingdom of
Great Britain and Northern Ireland - dependeni
territories

Second periodic report of Mexico

Provisional agenda and annotations -
thirty-third session

Summary records of the thirty-third session
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